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ARGUED  AND  DETERMINED 
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Supreme  Court  op  Illinois. 


Harry  Wolf,  Appellee,  vs.  O.  M.  Powers,  Appellant. 

Opinion  Hied  June  j6,  jpo^ — Rehearing  denied  October  ij,  ipop, 

1.  Pleading — pleading  to  declaration  after  a  demurrer  admits 
sufficiency  of  the  declaration.  Pleading  to  the  declaration  after  a 
demurrer  is  overruled  waives  the  demurrer  and  admits  the  suffi- 
ciency of  the  declaration. 

2.  Same — demurrer  is  properly  sustained  to  pleas  presenting  is- 
sue of  law,  only.    In  an  action  on  a  written  contract  of  guaranty,  | 
pleas  which  attempt  to  raise  the  question  of  law  whether  the  con- 
tract required  a  certain  notice  named  therein  to  be  in  writing  are 
demurrable. 

3.  Default — default  admits  material  allegations.  A  default  in 
an  action  on  a  contract  of  guaranty  admits  the  truth  of  allegations 
that  the  plaintiff  served  a  ^ixty  day  notice  in  accordance  with  the 
terms  of  the  agreement,  and  that  when  he  gave  the.  notice  he  did 
so  because  it  was  imperative  that  he  should  sell  the  stock  which 
was  the  subject  of  the  contract. 

4.  Same — after  default  the  evidence  should  be  limited  to  assess- 
ment  of  damages.  After  default  in  an  action  on  a  written  contract 
of  guaranty  the  evidence  should  be  limited  to  such  proof  as  will 
enable  the  court  to  determine  the  amount  of  and  assess  damages. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior    * 
Court  of  Cook  county;  the  Hon.  AxEi.  Chytraus,  Judge, 
presiding. 
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Appellee,  plaintiff  below,  sued  Arthur  N.  Powers  and 
appellant,  O.  M.  Powers,  in  the  superior  court  of  Cook 
county,  jointly,  upon  the  following  contract  and  written 
guaranty  of  said  contract: 

"Memorandum  of  agreement  by  and  between  Arthur  N.  Powers 
and  H.  Wolf,  both  of  the  city  of  Chicago  and  State  of  Illinois : 

"Whereas,  Arthur  N.  Powers  has  this  day  sold  to  H.  Wolf  four 
himdred  (400)  shares  of  the  capital  stock  of  the  National  Fiber 
and  Cellulose  Company,  of  ten  ($10)  dollars  each,  for  two  thou- 
sand ($2000)  dollars  cash,  the  payment  of  which  to  said  Powers 
is  evidenced  by  a  receipt  signed  by  him  for  said  amount  and  deliv- 
ered to  said  H.  Wolf,  which  said  four  hundred  (400)  shares  of 
stock  is  to  be  held  by  said  H.  Wolf  until  taken  up  and  exchanged 
for  twenty-one  (21)  shares  of  common  stock  of  one  hundred 
($100)  dollars  each,  and  twenty-one  (21)  shares  of  six  per  cent 
non-cumulative  preferred  stock  of  one  hundred  ($100)  dollars  each, 
in  the  American  Com  Fiber  Company,  which  said  American  Com 
Fiber  Company  is  now  being  incorporated  for  the  purpose  of  ac- 
quiring all  of  the  property,  both  real  and  personal,  of  whatsoever 
kind  and  nature,  of  the  National  Fiber  and  Cellulose  Company. 

"The  purchase  of  said  stock  by  said  H.  Wolf  and  the  sale  there-" 
of  by  said  A.  N.  Powers  is  made  upon  the  following  conditions: 
If  at  any  time  between  ninety  (90)  days  after  date  and  Novem- 
ber I,  1906,  the  said  H.  Wolf  shall  need  the  said  two  thousand 
($2006)  dollars,  and  because  of  said  needs  it  shall  be  imperative 
that  he  sell  and  dispose  of  said  shares  of  stock,  then  and  in  such 
event  he  hereby  agrees  that  before  offering  said  stock  to  any  other 
person  whatsoever  he  will  serve  a  sixty  (60)  day  notice  upon  the 
said  A.  N.  Powers  requesting  him  to  take  up  all  of  the  said  stock 
for  exactly  the  same  sum  now  paid  therefor,  to-wit,  two  thousand 
($2000)  dollars;  and  in  consideration  of  this  sale  now  made  the 
said  A.  N.  Powers  hereby  expressly  agrees  to  accept  said  notice, 
and  will,  within  the  sixty  (60)  days  provided  in  said  written  no- 
tice, take  up  all  of  said  shares  of  stock  and  re-pay  to  said  H.  Wolf 
the  sum  of  two  thousand  ($2000)  dollars. 

"Signed,  sealed  and  delivered  in  duplicate,  this  thirty-first  day 
of  January,  A.  D.  1905.  ^^^^^^  ^   p^^^^^^  ^g^^j^ 

Witness:    E.  H.  Schifif.  ^arry  Wolf.  (Seal.) 

"In  the  event  that  the  sixty  (60)  day  notice  mentioned  in  the 
foregoing  instrument  is  served  upon  my  nephew,  Arthur  N.  Powers, 
and  he  fails  to  take  up  said  stock,  I  hereby  agree  to  take  up  said 
stock  and  pay  therefor  the  sum  oltwo  thousand  ($2000)  dollars. 

O.  M.  Powers.  (Seal.)" 
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O.  M.  Powers  filed  a  plea  denying  joint  liability  with 
Arthur  N.  Powers,  and  appellee  thereupon  dismissed  the 
suit  as  to  Arthur  N.  Powers  and  by  leave  of  court  filed  an 
amended  declaration  of  two  counts,  to  which  O.  M.,  Powers 
was  made  the  only  defendant.  A  demurrer  was  sustained 
to  the  first  count,  and  thereafter  an  amended  first  count  was 
filed  and  three  additional  counts.  To  all  of  these  O.  M. 
Powers  demurred,  and  upon  the  demurrer  being  overruled 
he  filed  seven  special  pleas.  Five  of  these  pleas,  one  apply- 
ing to  each  count  of  the  declaration,  alleged  that  the  notice 
provided  for  in  the  contract  to  be  given  Arthur  N.  Powers 
of  the  plaintiiSf's  election  to  return  his  stock  and  demand  the 
payment  of  $2000  was  required  to  be  given  in  writing. 
The  pleas  alleged  that  no  notice  in  writing  was  given  within 
the  time  provided  by  the  contract  and  denied  any  liability 
of  O.  M.  Powers  on  that  account.  A  demurrer  was  sus- 
tained  to  all  five  of  these  pleas.  The  other  two  pleas  were 
to  the  second  count  of  the  amended  declaration  and  to  the 
second  and  third  additional  counts.  When  the  demurrer 
was  sustained  to  the  five  pleas  appellant  moved  that  it  be 
carried  back  to  the  declaration,  but  this  motion  was  denied 
and  appellant  elected  to  stand  by  his  pleas  and  refused  to 
plead  further.  This  left  the  first  amended  count  of  the 
amended  declaration  and  the  first  additional  count  unan- 
swered by  any  plea,  and  appellant  was  defaulted  as  to  those 
counts.  The  court  thereupon  heard  the  evidence  of  appel- 
lee and  assessed  his  damages  under  those  counts  at  $1059.58 
and  rendered  judgment  therefor.  That  judgment  has  been 
affirmed  by  the  Appellate  Court  for  the  First  District,  and 
the  case  is  brought  here  by  further  appeal  for  review. 

M11.LARD  R.  Powers,  for  appellant : 

A  guarantor's  liability  depends  entirely  upon  the  terms 
of  his  agreement.  Newlan  v.  flarrington,  24  111.  206 ;  Har- 
ney  v.  Laurie,  13  id.  400;  Tolman  Co,  v.  Rice,  164  id.  255; 
.Croskey  v.  Skinner,  44  id.  322;  Ryan  v.  Trustees,  14  id.  20. 
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The  guarantor  will  only  be  held  to  the  strict  language 
of  the  contract.  Hance  v.  Miller,  21  111.  636;  Brandt  on 
Suretyship  and  Guaranty,  sees.  93,  94;  Pfaelzer  v.  Kau, 
207  111.  123;  Ifisurance  Co.  v.  Johnson,  120  id.  622. 

A  substantial  deviation  from  the  terms  of  the  contract 
discharges  the  guarantor.  Brandt  on  Suretyship  and  Guar, 
sec.  344;  Gardner  v.  Watson,  13  111.  347;  Price  v.  Bank, 
124  id.  317;  Trotter  v.  Strong,  63  id.  272;  Dodgson  v. 
Henderson,  113  id.  360;  McCarthy  v.  Ridgway,  160  id.  129. 

The  terms  of  a  sealed  instrument  cannot  be  varied  by 
parol.  Barnett  v.  Barnes,  73  111.  217;  Loach  v.  Famum,  90 
id.  368;  Railroad  Co.  v.  Railroad  Co.  137  id.  9;  Chapman 

m 

V.  McGrew,  20  id.  loi ;  Hume  Bros.  v.  Taylor,  63  id.  43. 

Foster,  Bradley  &  Stetson,  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of  the 
court : 

The  contract  provided  that  in  order  to  authorize  ap- 
pellee to  demand  the  $2000  he  must,  between  ninety  days 
after  the  date  of  the  contract  and  November  i,  1906,  serve 
a  sixty  day  notice  on  Arthur  N.  Powers  requesting  him 
to  take  up  the  stock  and  pay  the  sum  of  $2000,  and  Arthur 
N.  Powers  agreed  to  accept  said  notice,  and  "within  the 
sixty  (60)  days  provided  in  said  written  notice"  take  up 
the  stock  and  pay  appellee  $2000.  The  first  amended  count 
of  the  amended  declaration  set  out  that  the  contract  re- 
quired sixty  days'  notice  to  be  given  but  contained  no  ref- 
erence to  the  notice  being  required  to  be  given  in  writing. 
It  averred  that  on  October  19,  1905,  appellee  being  in  need 
of  the  $2000,  and  because  of  such  need  it  was  imperative 
that  he  sell  and  dispose  of  said  stock,  he  served  upon  Ar- 
thur N.  Powers  a  sixty  day  notice,  "in  accordance  with  the 
terms  of  said  agreement,  requesting  him  to  take  up  the  stock 
for  exactly  the  sum  paid  therefor;  that  said  Arthur  N. 
Powers  then  and  there  accepted  said  notice  by  promising 
the  plaintiff  to  take  up  the  stock  and  re-pay  to  the  plaintiff 
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the  $2000  within  sixty  days  thereafter."  The  first  addi- 
tional count  contained  averments  similar  in  substance  to  the 
amended  first  count,  and  both  counts  alleged  that  upon  the 
failure  of  Arthur  N.  Powers  to  pay  the  sum  of  $2000  ap- 
pellee notified  appellant  that  he  had  given  the  notice  to  Ar- 
thur N.  Powers  and  requested  him  to  pay  said  sum,  but 
that  he  refused  so  to  do.  The  amended  first  count  of  the 
amended  declaration  sets  out  what  purports  to  be  the  sub- 
stance and  legal  effect  of  the  agreement,  and  the  first  addi- 
tional count  sets  out  the  agreement  in  hcec  verba. 

By  pleading  to  the  declaration  after  the  demurrer  to  it 
was  overruled,  appellant  waived  the  demurrer  and  admitted 
the  sufficiency  of  the  declaration.  Green  Co.  v.  Blodgett, 
159  111.  169;  Indianapolis  and  St.  Louis  Railroad  Co.  v., 
Morgenstern,  106  id.  216;  Gardner  v.  Haynie,  42  id.  291; 
Geary  v.  Bangs,  138  id.  yy ;  Snyder  v.  Gait  her  j  3  Scam.  91 ; 
Camp  V.  Small,  44  111.  37. 

Appellant  contends  that  as  guarantor  he  could  only  be 
bound  by  a  strict  compliance  with  the  terms  of  the  agree- 
ment, which  required  the  notice  to  be  given  in  writing,  and 
he  attempted,  by  pleas  to  which  demurrers  were  sustained, 
to  raise  the  question  of  law  whether  the  notice  was  required 
to  be  given  in  writing.  We  do  not  think  there  was  any  er- 
ror in  sustaining  demurrers  to  these  pleas,  as  they  presented 
issues  of  law,  only.  Had  the  general  issue  been  pleaded 
this  question  would  have  been  presented  to  the  court  for 
decision  when  the  proof  was  offered.  That  plea  would 
have  put  appellee  upon  proof  of  the  allegations  that  the  no- 
tice served  on  Arthur  N.  Powers  was  in  accordance  with 
the  requirements  of  the  agreement,  and  if  the  court  had 
construed  the  agreement,  when  the  proof  was  offered,  to 
require  notice  in  writing  and  the  proof  showed  the  notice 
given  was  not  in  writing,  there  would  have  been  a  failure 
of  proof  of  material  allegations. 

Appellee  testified  that  on  the  4th  day  of  January  Ar- 
thur N.  Powers  paid  him  $1025  and  promised  to  pay  the 
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balance  before  the  February  following.  Failing  to  make 
the  payments,  appellee  demanded  the  balance  due  of  appel- 
lant, and  he  also  promised  to  pay  it,  but  failing  to  do  so 
this  suit  was  commenced.  There  was  some  other  testimony 
admitted,  over  the  objections  of  appellant,  not  necessary  to 
the  assessment  of  damages,  but  the  appellant  was  not  preju- 
diced thereby,  as  no  complaint  is  made  of  the  amount  of 
damages  assessed,  if  there  was  any  right  to  recover.  The 
counts  as  to  which  appellant  was  defaulted  allege  that  ap- 
pellee had  served  a  sixty  days'  notice  on  Arthur  N.  Powers, 
in  accordance  with  the  terms  of  the  agreement.  The  de- 
fault admitted  this  allegation  to  be  true,  and  only  such  evi- 
dence was  competent  as  would  enable  the  court  to  deter- 
mine the  amount  of,  and  assess,  the  damages.  Phoenix  Ins. 
Co,  V.  Perkey,  92  111.  164;  Binz  v.  Tyler,  79  id.  248;  Cook 
V.  Skelton,  20  id.  107;  first  Nat.  Bank  v.  MUler,  235  id. 
135;  Cairo  and  St.  Louis  Railroad  Co,  v.  Holbrook,  72 
id.  419. 

It  is  also  contended  by  appellant  that  there  was  no  proof 
that  appellee  was  ready  and  willing  to  surrender  his  stock 
and  that  he  needed  the  money  so  badly  that  it  was  im- 
perative for  him  to  sell.  The  first  amended  count  of  the 
amended  declaration  avers  that  appellee  is,  and  always  has 
been  since  giving  the  notice  and  making  the  demand,  ready, 
able  and  willing,  upon  the  payment  to  him  of  the  $2000, 
to  deliver  up  to  Arthur  N.  Powers  or  the  appellant  the  said 
shares  of  stock,  and  the  first  additional  count  avers  that  he 
is,  and  always  has  been,  ready  and  willing  to  deliver  up 
said  stock  upon  the  payment  being  made.  One  of  the  said 
counts  alleges  that  when  appellee  gave  the  notice  he  did  so 
because  he  needed  the  $2000  and  because  it  was  imperative 
that  he  sell  the  said  stock.  These  allegations  were  admit- 
ted by  the  default  and  proof  of  them  was  not  required. 

We  are  of  opinion  the  trial  court  did  not  err  in  render- 
ing judgment  in  favor  of  appellee,  and  the  judgment  of 
the  Appellate  Court  affirming  that  judgment  is  affirmed. 

Judgment  affirmed. 


Oet'MJ  Kenealy  v.  Glos.  15 

Jerry  Kenealy,  Appellee,  vs.  Jacob  Glos  et  al.  Appellants. 

Opinion  Hied  June  i6,  i^o^— Rehearing  denied  October  8,  Jpop. 

1.  Res  judicata — when  decree  dismissing  bill  to  remove  cloud 
is  not  res  judicata.  A  decree  dismissing  a  bill  to  cancel  a  tax  deed 
as  a  cloud  on  title  in  accordance  with  a  direction  of  the  Supreme 
Court  in  a  judgment  of  reversal  based  upon  the  ground  that  the 
complainant  did  not  at  that  time  have  title  or  possession,  is  not 
res  judicata  such  as  bars  a  second  bill  between  the  same  parties  to 
set  aside  the  same  tax  deed  after  plaintiff  has  perfected  his  title 
and  obtained  possession.     (Gage  v.  Ewing,  114  111.  15,  followed.) 

2.  Practice — section  jp  of  the  Chancery  act  and  section  ^8  of 
the  Evidence  act  must  be  construed  together.  Section  39  of  the 
Chancery  act  and  section  38  of  the  Evidence  act  must  be  construed 
together,  and  when  so  construed  they  mean  that  when  a  case  is  re- 
ferred to  the  master  to  take  evidence  and  report  his  conclusions  or 
state  an  account  the  master  must  take  all  the  evidence,  including 
oral  testimony,  and  if  the  oral  testimony  is  properly  reported  by 
the  master  to  the  court  it  is  taken  "on  the  trial,"  within  the  mean- 
ing of  section  38  of  the  Evidence  act 

3.  Same — what  is  not  a  material  departure  from  procedure  in 
hearing  chancery  suit.  The  fact  that  the  chancellor,  after  hearing 
part  of  the  evidence  in  a  proceeding  to  cancel  a  tax  deed  as  a  cloud,' 
referred  the  case  to  a  master  to  take  the  remainder  of  the  evidence, 
after  which  the  cause  was  heard  in  its  entirety  by  the  chancellor 
on  the  evidence  reported  and  that  previously  heard,  is  not  a  sub- 
stantial departure  from  proper  procedure,  where  the  master  was 
not  required  to,  and  did  not,  report  any  conclusion,  but  merely  the 
evidence' in  the  form  of  questions  and  answers. 

4.  Evidence — when  record  of  former  action  is  not  admissible. 
Where  pleas  setting  up  a  former  proceeding  as  res  judicata  have 
been  overruled  and  there  is  no  issue  of  fact  upon  such  question  the 
record  of  such  former  proceeding  is  not  admissible;-  but,  the  evi- 
dence being  incompetent,  it  will  be  assumed,  on  appeal,  that  the 
chancellor  disregarded  it. 

5.  Cloud  on  title — what  is  sufficient  to  enable  party  to  main- 
tain bill.  One  who  is  in  possession  of  property  claiming  in  good 
faith  to  be  the  owner  thereof  under  a  master's  deed  purporting  to 
convey  the  title  to  him  may  maintain  a  bill  to  cancel  a  tax  deed 
as  a  cloud  upon  his  title. 

6.  Tax  deeds — person  in  possession  claiming  ownership  is  en- 
titled to  notice.  One  who  is  in  possession  of  land  claiming  to  be 
the  owner  thereof  at  the  time  when  the  notice  required  by  sec- 
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tion  216  of  the  Revenue  act  should  be  served,  is  entitled  to  notice 
whether  he  is  or  is  not  an  owner  of  the  premises  within  the  mean- 
ing of  such  section. 

7.  Same — defendant  should  not  be  required  to  pay  master's  fees 
in  absence  of  tender.  A  decree  canceling  a  tax  deed  as  a  cloud 
upon  the  complainant's  title  should  not  adjudge  the  master's  fees 
against  the  defendants,  where  there  is  no  proof  that  the  complain- 
ant, before  filing  the  bill,  tendered  the  taxes,  costs  and  interest  or 
that  the  money  therefor  was  paid  into  court. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M.  Walker,  Ju(^e,  presiding. 

Jacob  Glos,  for  himself;  John  R.  O'Connor,  for 
other  appellants. 

Matthews  &  Kimbell,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Jerry  Kenealy  filed  a  bill  against  Jacob  Glos  and  others 
to  set  aside  a  tax  deed,  alleging  that  the  affidavit  filed  upon 
which  said  tax  deed  issued  did  not  show  a  compliance  with 
the  statute  in  reference  to  the  service  of  notice.  The  bill 
alleges  that  the  complainant  was  the  owner  and  in  posses- 
sion of  lot  6,  in  block  82,  in  the  subdivision  made  by  the 
Calumet  and  Chicago  Canal  and  Dock  Company  of  parts 
of  sections  5  and  6,  township  37,  north,  range  15,  east,  in 
Cook  county,  Illinois;  that  he  acquired  title  through  a 
master's  sale  pursuant  to  a  decree  of  foreclosure,  from 
which  no  redemption  had  been  made.  It  is  alleged  in  the 
bill  that  these  premises  were  sold  on  September  18,  1901, 
to  Jacob  Glos  for  the  delinquent  general  taxes  for  the  year 
1900  and  that  a  tax  deed  was  issued  in  pursuance  thereof 
to  the  said  Jacob  Glos.  The  averments  in  the  bill  as  to 
the  invalidity  of  the  tax  deed  are  supported  by  the  evidence, 
and  no  question  relating  to  that  branch  of  the  case  is  in- 
volved in  this  appeal.  To  the  original  bill  Jacob  Glos  filed 
a  plea  supported  by  an  answer.     Subsequently,  upon  the 
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bill  being  amended,  Jacob  Glos  filed  a  plea  which  was  over- 
ruled, and  he  elected  to  sta^id  by  his  plea.  The  plea  of 
Jacob  Glos  alleged  that  in  the  former  suit  between  the  same 
complainant  and  defendant  to  set  aside  the  same  tax  deed, 
complainant  then  being  the  holder  of  the  certificate  of  sale 
issued  in  the  foreclosure  proceeding,  a  decree  was  entered 
in  favor  of  complainant  setting  aside  the  tax  deed  involved 
in  this  proceeding,  which  decree  was  subsequently  reversed 
by  the  Supreme  Court  and  the  cause  remanded,  with  di- 
rections to  dismiss  the  bill  for  want  of  equity,  and  that 
thereafter  the  mandate  of  the  Supreme  Court  was  filed  in 
the  superior  court  of  Cook  county,  and  on  November  3, 
1906,  an  order  was  entered  dismissing  said  bill  for  want 
of  equity.  The  original  bill  filed  in  the  case  now  before 
the  court  made  no  reference  to  the  previous  proceedings 
set  up  in  the  plea.  .After  the  plea  of  Jacob  Glos  was  filed, 
accompanied  by  an  answer  setting  out  and  relying  upon 
the  former  adjudication  in  bar  of  the  present  bill,  and  a 
like  plea,  also  coupled  with  an  answer,  having  been  filed 
by  Emma  J.  Glos,  who  was  also  joined  as  a  defendant,  the 
complainant  amended  his  bill  setting  out  the  previous  pro- 
ceedings, and  alleged  that  the  reversal  of  the  former  decree 
by  this  court  was  without  a  consideration  and  determina- 
tion  of  the  merits  of  the  controversy,  and  alleged  that  the 
decree  in  the  former  proceedings  was  reversed  solely  be- 
cause the  complainant  was  not  the  owner  of  the  premises 
and  held  only  a  master's  certificate  of  purchase  at  a  fore- 
closure sale,  which  was  by  this  court  held  to  give  com- 
plainant no  standing  in  a  court  of  equity  to  file  a  bill  to 
remove  a  cloud  from  title,  and  for  the  further  reason  that 
this  court  held  that  the  possession  of  a  receiver  during  the 
period  of  redemption  was  not  such  possession  by  or  on 
behalf  of  the  holder  of  the  certificate  of  purchase  as  to 
enable  him  to  maintain  said  bill.  By  the  amended  bill  it 
is  averred  that  in  the  briefs  filed  in  the  original  case  on 

behalf  of  Jacob  and  Emma  J.  Glos  it  was  argued  that  until 
t4i  -a 
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the  period  of  redemption  should  have  expired  "Mr.  Ke- 
nealy should  be  directed  by  this  court  [the  Supreme  Court] 
to  depart  until  his  rights  have  matured,  and  the  bill  should 
be  dismissed,"  and  averred  that  upon  this  contention,  alone, 
the  Supreme  Court  reversed  the  decree  of  the  superior  court 
and  remanded  the  cause,  with  directions  to  dismiss  the  bill 
for  want  Qi  equity.    These  pleas  were  thereupon  overruled. 
Clara  L.  Glos,  August  A.  Timke  and  D.  Arnold  answered 
the  bill,  denying  the  material  allegations  and  demanding 
strict  proof.    After  replications  to  these  answers  were  filed 
the  hearing  of  the  cause  was  entered  upon  in  open  court. 
After  a  portion"  of  the  evidence  had  been  heard  by  the 
court,  the  court,  upon  its  own  motion  but  without  objection 
by  either  party,  referred  the  case  to  a  master  in  chancery, 
before  whom  the  remainder  of  the  evidence  was  heard,  and 
he  reported  to  the  court  without  any  conclusions  or  recom- 
mendations.    Thereafter  the  cause  was  heard  before  the 
same  judge  upon  the  evidence  reported  by  the  master,  to- 
gether with  that  previously  heard  by  the  court.    On  a  final 
hearing  in  the  court  below  the  defendants'  counsel  offered 
in  evidence  the  whole  record  containing  the  evidence  of- 
fered in  the  prior  case  of  Kenealy  v.  Glos.    This  evidence 
was  offered  and  received  by  the  court  over  the  objection  of 
complainant's  counsel.     The  circuit  court  entered  a  final 
decree  granting  the  relief  prayed  for  in  the  bill.    The  case 
comes  to  this  court  upon  the  several  appeals  of  Jacob  Glos, 
Emma  J.  Glos,  D.  Arnold  and  August  A.  Timke. 

The  appellants'  first  and  most  serious  contention  is  that 
the  decree  of  dismissal  of  the  original  bill  is  res  judicata. 
When  the  suit  set  up  in  the  pleas  was  before  this  court, 
(Glos  V.  Kenealy,  220  111.  540,)  after  stating  facts,  this 
court,  on  page  541,  said:  "It  has  been  frequently  held  by 
this  court  that  there  are  but  two  cases,  under  our  statute, 
in  which  a  bill  to  remove  a  cloud  from  title  can  be  main- 
tained, viz.,  where  the  complainant  is  in  possession  of  the 
premises  or  where  they  are  vacant  or  unoccupied.     (Gage 
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V.  Abbott,  99  111.  366;  Glos  v.  Randolph,  133  id.  197; 
Glos  V.  Huey,  181  id.  149;  Glos  v.  Beckman,  183  id.  158; 
Glos  V.  Kemp,  192  id.  72.)  This  rule  presupposes  that 
the  complainant  seeking  to  have  the  cloud  removed  has 
title  to  the  property,  {Hutchinson  v.  Howe,  100  111.  11 ; 
Walker  v.  Converse,  148  id.  622;  Glos  v.  Goodrich,  175 
id.  20;)  although  where  the  cloud  sought  to  be  removed 
is  a  tax  deed,  proof  that  the  complainant,  at  the  time  of 
filing  the  bill,  was  in  possession  of  the  property,  claiming 
in  good  faith  to  be  the  owner  thereof  under  a  deed  pur- 
porting to  convey  the  same  to  him,  is  sufficient  proof  of 
title.  {Glos  V.  McKerlie,  212  111.  632.)  In  the  case  at 
bar  complainant  was  neither  in  possession  of  the  lot  nor 
was  it  vacant  and  unoccupied.  His  only  interest  in  the 
property  was  as  the  holder  of  a  master's  certificate  of  pur- 
chase, which  did  not  purport  to  convey  title  and  which  was 
not  color  of  title. — Lightcap  v.  Bradley,  186  111.  510." 

It  will  thus  be  seen  that  the  decree  was  reversed  be- 
cause appellee  at  that  time  had  neither  title  nor  possession. 
The  cause  of  the  dismissal  was  the  absence  from  the  bill 
of  the  allegation  of  ownership  and  an  averment  that  the 
appellee  was  in  the  possession  of  the  premises  or  that  they 
were  vacant  and  unoccupied.  The  effect  of  that  decree 
was  an  adjudication  that  appellee  was  not  then  entitled  to 
maintain  his  bill.  At  that  time  appellee  did  not  have  the 
legal  title  and  it  could  not  be  known  that  redemption  would 
not  be  made,  thereby  preventing  the  possibility  that  title 
would  ever  vest  under  the  master'^  sale.  Appellants'  right 
to  maintain  a  bill  after  appellee  was  clothed  with  the  legal 
title  to  the  possession  of  the  premises  was  neither  presented 
nor  considered  in  the  proceedings  set  out  in  the  pleas. 

The  case,  on  the  question  now  being  considered,  is,  in 
our  opinion,  controlled  by  Gage  v.  Swing,  114  111.  15.  In 
that  case  a  bill  was  filed  to  remove  two  tax  deeds.  To  this 
bill  a  plea  was  filed  setting  up  the  dismissal,  for  want  of 
equity,  of  a  former  bill  by  the  same  complainant  against  the 
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grantor  of  the  defendant.  The  reason  for  dismissing  the 
first  bill  was,  that  it  did  not  contain  an  allegation  that  the 
complainant  was  in  possession  or  that  the  premises  were 
vacant  and  unoccupied.  The  second  bill  contained  the  alle- 
gation the  absence  of  which  caused  the  dismissal  of  the 
first!  In  disposing  of  the  question  presented  by  the  plea, 
this  court,  on  page  i8,  said:  "It  appears  that  in  this  bill 
there  is  an  allegation  that  the  premises  are  unimproved  and 
unoccupied,  while  in  the  bill  set  up  in  the  second  plea  that 
allegation  is  wholly  wanting;  and  the  only  question  dis- 
cussed upon  this  record  is  whether,  in  the  absence  of  that 
allegation,  the  suit  set  up  in  the  second  plea  is  a  bar  to  the 
present  suit.  Our  answer  must  be  in  the  negative.  When 
the  suit  set  up  in  the  second  plea  was  before  us,  (Gage  v. 
Abbott,  99  111.  366,)  we  held  that  because  the  bill  failed  to 
show  that  the  complainant  was  in  possession  or  that  the 
premises  were  unimproved  and  unoccupied,  the  decree  of 
the  circuit  court  granting  the  relief  prayed  for  was  errone- 
ous ;  that  one  or  the  other  of  these  allegations  was  essen- 
tial to  give  the  court  jurisdiction.  That  bill  not  having 
been  subsequently  amended  but  dismissed  in  conformity 
with  our  ruling,  the  decree  therein  cannot  be  urged  in  bar 
of  the  relief  sought  by  this  bill.  It  contains  the  precise 
allegation  because  of  the  absence  of  which  that  bill  was 
held  to  be  defective.  The  dismissal  of  a  bill  because  of  some 
defect  precluding  relief  is  no  bar  to  a  second  bill  in  which 
such  defect  is  cured,  notwithstanding  in  other  respects  the 
material  allegations  are  the  same. — Emory  v.  Keighan,  88 
111.  516;    I  Daniell's  Ch.  Pr.  (Perkins'  ed.)  660." 

Proof  of  title  in  appellee  could  not  have  been  presented 
in  the  former  case  because  the  facts  did  not  then  exist,  and 
the  same  is  true  in  regard  to  possession.  The  present  suit 
is  based  upon  rights  acquired  by  appellee  since  the  former 
proceeding  was  disposed  of. 

The  appellants  rely  on  Tilley  v.  Bridges,  105  111.  336, 
Knowlton  v.  H anbury,  117  id.  471,  and  Bradish  y.  Grant, 
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119  id.  606.  In  the  case  of  Tilley  v.  Bridges  2l  bill  was 
filed  by  a  purchaser  at  an  administrator's  sale  to  set  aside 
said  sale  on  the  ground  that  a  mistake  had  been  made  in 
the  description  of  the  property  in  the  petition  and  decree. 
This  bill  was  dismissed  upon  a  hearing  for  want  of  equity. 
The  second  bill  was  filed  by  the  purchaser  to  recover  the 
purchase  money,  taxes  paid  and  the  value  of  improvements 
made,  basing  his  bill  upon  the  same  mistake  which  had 
been  alleged  in  the  first  bill.  This  court  held  that  the  ques- 
tion as  to  the  alleged  mistake  having  been  once  litigated 
and  determined,  the  judgment  was,  on  the  principle  of  es- 
toppel by  verdict,  conclusive  of  that  question  in  all  subse- 
quent litigation  between  the  same  parties,  whether  con- 
cerning the  same  or  other  and  different  causes  of  action. 
That  case  is  not  applicable  to  the  situation  presented  by 
this  record.  An  adjudication  that  appellee  had  no  such 
title  or  possession  as  was  required  to  maintain  the  bill  is 
not  a  determination  of  any  fact  that  will  estop  appellee 
from  setting  up  a  title  and  possession  subsequently  ac- 
quired, even  though  in  other  respects  the  averments  of  the 
bills  are  substantially  the  same. 

In  the  case  of  Knozvlton  v.  Hanbury  a  bill  was  filed  in 
the  United  States  circuit  court  for  the  purpose  of  rescind- 
ing, because  of  fraud  and  misrepresentation,  a  contract  by 
which  Knowlton  exchanged  certain  real  estate  in  Chicago 
for  twenty-seven  vacant  lots  belonging  to  Hanbury,  located 
in  Clarendbn  Hills,  Mass.  Upon  a  hearing  in  the  United 
States  court  that  bill  was  dismissed.  Subsequently,  Han- 
bury filed  a  bill  in  the  State  court  against  Knowlton  to 
enjoin  him  from  conveying  the  Chicago  lots.  Knowlton 
filed  a  cross-bill,  making  the  same  allegations  as  to  fraud 
and  misrepresentation  that  he  had  made  in  his  bill  in  the 
United  States  circuit  court.  To  this  cross-bill  Hanbury 
filed  a  plea  setting  out  in  detail  the  proceedings  that  were 
had  in  the  United  States  circuit  court.  The  plea  was  sus- 
.tained  and  the  cross-bill  dismissed.     This  court  held  that 
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the  plea  presented  a  good  defense  to  the  cross-bill.  That 
case  is  wholly  unlike  the  one  at  bar.  There  the  cross-bill 
was  founded  upon  a  state  of  facts  which  had  been  passed 
upon  by  a  court  of  competent  jurisdiction,  and  the  decree 
was  therefore  res  judicata  of  that  question  between  the 
parties. 

The  case  of  Bradish  v.  Grant  was  an  action  of  eject- 
ment. On  the  trial  the  defendant  sought  to  impeach  a 
decree  in  chancery  against  him  by  proving  that  there  was 
no  service  on  him  in  the  chancery  suit  and  that  his  appear- 
ance had  been  entered  by  an  attorney  fraudulently  and 
without  authority.  This  evidence  was  rejected.  It  ap- 
peared that  the  defendant  had  previously  filed  a  bill  for 
the  purpose  of  impeaching  the  decree  on  the  same  ground 
on  which  he  sought  to  avoid  its  effect  in  the  trial  of  the 
ejectment  case,  and  this  court  held  that  the  decree  against 
him  in  the  chancery  suit,  filed  for  the  purpose  of  impeach- 
ing the  former  decree,  was  a  bar,  and  that  the  court  below 
properly  refused  to  hear  the  evidence  offered. 

In  all  of  these  cases  the  right  of  action  was  predicated 
upon  a  state  of  facts  which  had  been  previously  presented 
and  determined,  while  in  the  case  at  bar  the  facts  upon 
which  appellee's  cause  of  action  depends  had  no  existence 
at  the  time  of  the  former  proceeding,  and  could  not,  for 
that  reason,  have  been  determined  therein.  In  this  respect 
the  case  at  bar  is  like  Hawley  v.  Simons,  102  111.  115, 
where  it  was  held  that  a  judgment  in  ejectment  against  the 
plaintiff  was  not  a  bar  to  a  similar  suit  between  the  same 
parties,  where  the  plaintiff  relied  upon  a  subsequently  ac- 
quired title;  ancf  Cochran  v.  Fogler,  116  111.  194,  where 
this  court  decided  that  an  adverse  judgment  against  the 
plaintiff  in  an  action  of  forcible  detainer,  brought  by  a 
purchaser  at  a  foreclosure  sale  without  complying  with  the 
conditions  of  the  decree,  was  no  bar  to  an  application  for 
a  writ  of  assistance  after  the  plaintiff  had  complied  with 
the  decree  and  perfected  his  title.    The  general  rule  is,  that 
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a  judgment  or  decree  of  a  court  of  competent  jurisdiction 
is  conclusive  between   the  parties  and  their  privies,   not 
only  as  to  all  matters  that  were,  in  fact,  determined,  but 
as  to  all  matters  which  might  have  been  determined  in  the 
proceeding  as  well.     (Thompson  v.  Hemenway,  218  111. 
46.)     This  rule  is  founded  upon  two  maxims  of  the  com- 
mon law,  one  of  which  is  that  a  man  should  not  be  twice 
vexed  for  the  same  cause,  and  the  other  is  that  it  is  for  the 
public  good  that  litigation  should  be  terminated.     There 
are  two  well  defined  branches  of  this  rule :    (a)  Where  the 
rule  is  invoked  in  respect  to  a  cause  of  action  which  has 
been  once  finally  determined  on  its  merits  by  a  court  of 
competent  jurisdiction.  To  sustain  a  plea  under  this  branch 
of  the  rule  it  is  necessary  that  there  should  be  an  identity 
of  parties,  of  subject  matter  and  cause  of  action.     (Bald- 
win V.  Hanecy,  204  111.  281.)     (b)  Where  the  rule  is  in- 
voked in  respect  to  some  fact  once  in  issue  and  authori- 
tatively determined  between  the  same  parties.     The  latter 
branch  of  the  rule  is  generally  designated  as  estoppel  by  a 
verdict.     (Riverside  Co.  v.  Townshend,  120  111.  9;  Wright 
V.  Griffey,  147  id.  496.)     It  is  not  essential  to  the  appli- 
cation of  the  doctrine  of  estoppel  by  a  verdict  that  there 
should  be  identity  of  cause  of  action  or  subject  matter.  The 
whole  philosophy  of  the  doctrine  of  res  judicata  may  be 
summed  up  in  the  statement  that  a  matter  once  decided, 
whether  right  or  wrong,  must  remain  decided  unless  re- 
versed in  a  direct  proceeding  for  that  purpose.     This  rule 
in  neither  aspect  can  have  any  application  to  the  case  be- 
fore us. 

Appellants'  next  contention  relates  to  the  method  of 
procedure.  It  is  insisted  that  the  court  erred  in  basing  the 
decree  partly  on  evidence  heard  by  the  court  and  partly  on 
evidence  taken  and  reported  bjr  the  master.  Section  39  of 
chapter  22,  Kurd's  Revised  Statutes  of  1908,  provides  that 
the  court  may,  "upon  default,  or  upon  issue  being  joined, 
refer  the  cause  to  a  master  in  chancery  or  special  com- 
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missioner,  to  take  and  report  evidence,  with  or  without 
his  conclusions  thereupon."  Section  38  of  chapter  51  of 
Kurd's  Revised  Statutes  provides  that  "on  the  trial  of 
every  suit  in  chancery,  oral  testimony  shall  be  taken  when 
desired  by  either  party."  These  two  sections  of  the  statute 
must'  be  construed  together.  When  so  construed  they  mean 
that  when  a  cause  is  referred  to  a  master  in  chancery  to 
take^  the  evidence  and  report  his  conclusions  or  state  an 
account  he  must  take  all  of  the  evidence;  and  this  is  true 
whether  the  evidence  is  in  the  form  of  depositions  or  docu- 
ments, or  is  to  be  detailed  orally  by  the  witnesses  introduced 
before  him.  The  right  of  a  party  to  introduce  oral  evi- 
dence on  the  trial  is  secured  to  him  by  giving  him  the  privi- 
lege of  offering  such  oral  evidence  before  the  master  in 
cases  which  have  been  referred  to  him,  and  when  such  evi- 
dence is  thus  introduced  and  afterwards  properly  reported 
by  the  master  to  the  court,  it  is,  in  the  language  of  sec- 
tion 38  of  chapter  51,  stipra,  taken  "on  the  trial."  Thus 
construed,  both  sections  are  consistent  and  the  benefits  of 
a  reference  to  a  master  are  preserved.  Prince  v.  Cutler,  69 
111.  267;  Cox  V.  Pierce,  120  id.  556;  Brueggestradt  v. 
Ludwig,  184  id.  24. 

The  method  of  procedure  in  the  case  at  bar  did  not  vio- 
late, except  in  an  immaterial  particular  hereinafter  pointed 
out,  the  established  rules  of  procedure.  This  case  was 
heard  in  its  entirety  before  the  court.  It  is  true  that  a  part 
of  the  evidence  was  taken,  in  the  first  instance,  before  the 
master,  but  this  evidence  was  submitted  to  the  court  in  the 
form  of  questions  and  answers  reported  by  the  master.  If 
the  reference  had  been  made  before  any  evidence  was  taken, 
the  proper  practice  would  have  been  for  the  parties  to  sub- 
mit all  of  their  evidence  before  the  master;  but  since  the 
court  had  already  heard  a  part  of  the  testimony  before  the 
reference  was  made,  the  reference  was  only  for  the  pur- 
pose of  taking  and  reporting  the  evidence  that  had  not 
previously  been  heard  by  the  court.     If  the  reference  had 
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been  for  the  purpose  of  taking  the  evidence  and  reporting 
his  conclusions  thereon,  it  would,  no  doubt,  have  become 
necessary  for  the  master  to  re-take  that  part  of  the  evidence 
that  had  been  heard  by  the  court;  but  inasmuch  as  the 
master  was  not  required  to  draw  any  conclusions  or  make 
any  recommendations,  it  would  have  been  a  waste  of  time 
and  money  to  re-take  and  report  to  the  court  evidence 
which  the  court  had  already  heard. 

A  court  of  chancery  may,  in  its  discretion,  hear  all  of 
the  evidence  on  one  question  or  branch  of  a  case  and  then 
refer  the  case  to  a  master  to  take  and  report  the  evidence 
upon  other  questions  involved.  This  is  a  common  and  well 
established  practice  in  bills  for  accounting  between  part- 
ners. The  court  hears  the  preliminary  evidence  and  de- 
termines whether  there  ought  to  be  an  accounting,  and  if 
it  be  determined  that  an  accounting  should  be  had,  it  is  the 
usual  practice  to  then  refer  the  case  to  a  master  to  take  the 
evidence  and  state  the  account.  This  practice  has  been  ap- 
proved by  this  court.  {McGillis  v.  Hogan,  190  111.  176.) 
When  the  case  was  referred  to  the  master  to  take  and  re- 
port the  evidence  without  any  limitations  in  the  reference, 
the  parties  were  not  required  to  introduce  all  of  the  re- 
maining evidence  before  the  master.  The  pleas  setting  up 
the  former  adjudication  had  been  overruled.  This  was 
equivalent  to  sustaining  a  demurrer  at  law.  There  was, 
therefore,  no  issue  of  fact  before  the  court  to  which  the 
evidence  was  pertinent.  This  evidence  being  incompetent 
it  must  be  assumed  that  the  court  disregarded  it. 

Appellants  contend,  in  the  next  place,  that  the  court 
erred  in  finding  that  Fred  Seip  was  the  owner  of  the  prem- 
ises described  in  the  bill  of  complaint  and  that  he  was 
entitled  to  be  served  with  notice  of  the  expiration  of  the 
lime  of  redemption.  This  point  is,  in  our  opinion,  imma- 
terial. Appellee  does  not  claim  title  through  Fred  Seip, 
although  his  name  appears  as  one  of  a  chain  of  mesne  con- 
veyances.   The  appellee  was  in  possession  of  the  property 
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claiming  in  good  faith  to  be  the  owner  thereof  under  a 
master's  deed  purporting  to  convey  to  him  the  title,  and 
this  is  sufficient  to  enable  him  to  maintain  a  bill  to  remove 
a  tax  deed  as  a  cloud  upon  his  title.  (Glos  v.  McKerlie, 
212  111.  632;  Glos  V.  Kenealy,  supra.)  The  undisputed 
evidence  shows  that  Fred  Seip  was  in  possession  claiming 
to  be  the  owner  when  the  notice  should  have  been  served. 
This  made  it  necessary  that  notice  be  served  upon  him,  un- 
der section  216  of  the  Revenue  law,  whether  he  was  in 
possession  as  (Jwner  or  otherwise.  The  evidence  shows  that 
no  notice  was  served  upon  Mr.  Seip.  We  do  not  find  it 
•  necessary  to  determine  the  question  whether  Fred  Seip  was 
the  owner  of  these  premises,  within  the  meaning  of  section 
216  of  the  Revenue  law,  so  as  to  entitle  him  to  notice  as 
such  owner,  because,  whether  he  was  the  owner  or  not,  he 
was  in  the  actual  possession  and  entitled  to  notice  and  no 
notice  was  served  upon  him. 

It  is  finally  contended  by  the  appellants  that  the  court 
erred  in  adjudging  the  master's  fees,  amounting  to  $23.10, 
against  appellants.  In  this  we  think  the  court  erred.  There 
was  no  proof  that  appellee  made  a  tender  of  the  amount 
of  taxes  and  costs,  with  the  interest  thereon,  before  the 
filing  of  this  bill,  nor  was  the  money  due  appellants  paid 
into  court.  The  rule  has  been  established  in  cases  of  this 
character,  that  where  the  owner  desires  to  place  the  holder 
of  a  tax  title  in  the  wrong,  so  as  to  relieve  himself  from 
the  payment  of  costs,  he  should,  where  it  is  practicable  to 
do  so,  make  a  tender  of  the  taxes,  costs  and  interest  before 
filing  his  bill  and  keep  such  tender  good  by  bringing  the 
money  into  court,  and  if  he  fails  in  these  requirements  it 
is  error  to  decree  costs  against  the  defendant.  Cotes  v. 
Rohrbeck,  139  111.  532;  Gage  v.  Gaudy,  141  id.  215;  Glos 
V.  O'Brien  %umber  Co.  183  id.  211;  Bamr  v.  Glos,  236 
id.  450. 

For  the  error  in  decreeing  this  cost  against  appellants 
the  decree  of  the  circuit  court  is  reversed  and  the  cause 
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remanded,  with  directions  to  modify  the  decree  so  as  to 
require  appellee  to  pay  the  master's  fees.  In  all  other  re- 
spects the  decree  is  affirmed. 

Reversed  in  part  and  remanded,  with  directions. 


Mary  H.  SchahF]?ER,  Guardian,  Defendant  in  Error,  vs. 
R.  F.  Ardery,  County  Collector,  Plaintiff  in  Error. 

Opinion  iUed  June  i6,  ipop — Rehearing  denied  October  7,  ipop. 

1.  Taxes — when  equity  has  jurisdiction  of  bill  to  enjoin  collec- 
tion of  taxes.  A  court  of  equity  has  jurisdiction  of  a  bill  to  en- 
join the  collection  of  taxes  extended  on  an  original  assessment  by 
the  board  of  review  and  an  assessment  increased  by  such  board, 
where  the  complainant  has  exhausted  her  remedy  at  law  so  far  as 
the  board  of  review  is  concerned,  having  appeared  before  it  and 
been  fully  heard. 

2.  Same — equity  has  jurisdiction  if  tax  was  unauthorized  by 
law.  The  fact  that  the  board  of  review  may  have  final  authority 
to  value  property  does  not  preclude  a  court  of  equity  from  taking 
jurisdiction  to  grant  relief  to  the  party  assessed  by  such  board  if 
the  tax  is  tmauthorized  by  the  law. 

3.  Same — amount  which  minor  must  contribute  towards  debts 
of  estate  should  not  be  assessed  as  his  personal  estate.  In  deter- 
mining the  amount  to  be  assessed  against  a  minor  as  his  personal 
property  the  amount  which  he  is  required  to  contribute  toward  the 
payment  of  the  debts  of  his  father's  estate  should  be  deducted,  and 
the  proportion  which  his  interest  should  so  contribute  is  properly 
measured  by  his  interest  in  the  property  left  to  him. 

4.  Same — when  judgment  in  favor  of  widow  should  not  be  as- 
sessed as  an  asset.  Where  the  widow  uses  funds  in  her  hands  as 
guardian  to  pay  debts  of  the  deceased  which  have  not  been  allowed 
as  claims  against  the  estate,  the  fact  that  she  improperly  iiled  a 
claim  for  the  amount  and  obtained  a  judgment  therefor  .against  the 
estate  does  not  justify  the  board  of  review  in  assessing  the  amount 
of  such  judgment  to  her  as  a  personal  asset. 

Writ  o^  Error  to  the  Circuit  Court  of  Boone  county ; 
the  Hon.  Robert  W.  Wright,  Judge,  presiding. 

P.   H.   O'DoNNElrL,   State's  Attorney,  and  Wii,liam 
BiESTER,  for  plaintiff  in  error. 
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John  Faissler,  and  John  R.  Cochran,  for  defend- 
ant in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Defendant  in  error,  in  her  own  right  and  as  guardian 
of  the  minor,  Willard  Longcor,  filed  her  bill  at  the  April 
term  of  the  Boone  county  circuit  court  to  enjoin  the  plain- 
tiff in  error  from  collecting  certain  taxes  extended  by  the 
county  collector  of  that  county  upon  an  increased  assess- 
ment  made  against  her  individually  by  the  board  of  review 
of  the  said.cotmty  and  upon  an  original  assessment  made 
against  her  as  guardian  by  said  board.  The  amount  of  the 
original  assessment  against  the  defendant  in  e'rror  as  guard- 
ian in  excess  of  an  assessed  valuation  of  $2140,  and  the 
amount  of  the  increased  assessment  against  her  personally, 
were  held  void  by  the  decree  of  the  lower  court.  From  that 
decree  this  writ  of  error  has  been  sued  out. 

Willard  T.  Longcor  died  testate  August  14,  1905,  leav- 
ing him  surviving  his  widow,  defendant  in  error,  (who  has 
since  remarried,  her  present  name  being  Mary  H.  Schaef- 
fer,)  and  their  son,  Willard,  a  minor.  He  owned  at  the 
time  of  his  death  several  hundred  acres  of  farm  land  and 
some  city  real  estate  in  Boone  and  DeKalb  counties,  in  this 
State,  and  personal  property  worth  approximately  $5000. 
He  also  left  life  insurance  of  $30,000,  payable  to  said  son. 
Briefly,  his  will  provided,  substantially,  that  his  debts  should 
be  first  paid  out  of  his  personal  property,  and  that  his  wife 
should  have  the  use  and  income  of  all  the  rest  and  remain- 
der of  the  personal  property  difring  her  life,  with  remain- 
der, after  her  death,  to  their  son,  Willard.  By  the  third, 
fourth  and  fifth  clauses  of  the  will  he  devised  certain  of  his 
real  estate  to  defendant  in  error  in  trust,  to  take  charge  of 
and  manage  for  the  son,  and  provided  that  she  should  have 
one-third  of  the  net  income  thereof  and  that  the  net  income 
of  the  other  two-thirds  should  be  paid  to  said  son;  that 
when  the  son  became  thirty  years  of  age  the  title  to  certain 
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of  said  real  estate  should  vest  in  him  absolutely,  and  that 
certain  of.  the  other  real  estate  should  vest  in  him  when  he 
became  thirty-five  years  of  age,  and  the  rest  of  the  real  es- 
tate mentioned  in  said  three  clauses  of  said  will  should  vest 
in  him  when  he  became  forty  years  of  age.  The  will,  how- 
ever, further  provided,  substantially,  that  during  the  life  of 
defendant  in  error  she  should  have  what  was  equivalent  to 
one-third  of  the  net  income  of  said  real  estate,  even  after 
the  title  had  vested  in  the  son.  By  the  sixth  clause  of  the 
will  it  was  provided  that  one-half  of  all  the  rest  and  re- 
mainder of  the  real  estate  should  go,  in  trust,  to  defendant 
in  error,  to  take  charge  of  and  manage  and  pay  over  the 
net  income  to  the  son  until  he  was  twenty-five  years  of  age, 
when  the  title  to  said  one-half  of  said  residue  should  be 
vested  in  the  son  absolutely.  The  other  half  of  said  residu- 
^ty  real  estate  he  devised  to  defendant  in  error  absolutely. 
The  widow  was  nominated  as  executrix  and  trustee  under 
the  will  and  guardian  of  the  minor,  and  qualified  in  all  of 
those  capacities.  On  September  30,  1905,  she  was  paid,  as 
guardian,  the  life  insurance  money  of  $30,000.  At  the 
time  of  his  death  Mr.  Longcor  was  indebted  in  an  amount 
exceeding  $25,000.  The  decree  finds  that  on  and  prior  to 
January  9,  1906,  defendant  in  error  paid  and  discharged 
debts  and  liabilities  of  her  husband's  estate  amounting  to 
$25,615.93,  none  of  these  claims  having  been  filed  against 
said  estate;  that  to  make  up  this  amount  she  used  $23,- 
956.30  of  the  moneys  in  her  hands  as  guardian  and  the 
balance  she  contributed  from  her  own  personal  funds.  On 
January  9,  1906,  on  the  same  day  she  paid  the  last  of  these 
bills,  she  filed  in  the  county  court  of  Boone  county  a  claim 
against  her  husband's  estate  for  reimbursement  of  the  sev- 
eral amounts  .so  paid  by  her,  aggregating  $25,615.93.  On 
the  same  day  the  claim  was  allowed  and  a  formal  judgment 
entered  against  the  estate  for  that*  amount. 

Defendant  in  error  returned  to  the  local  assessor  at  Bel- 
videre,  in  said  Boone  county,  a  schedule  of  personal  prop- 
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erty  subject  to  taxation  for  1907,  at  the  full  valuation  of 
$2732.  This  amount  she  claims  was  all  she  was  required 
to  list.  She  made  no  return  of  any  schedule  of  personal 
property  as  guardian  of  said  minor.  •  The  board  of  review 
of  Boone  county  increased  her  personal  assessment  for  1907 
by  the  amount  of  said  judgment  or  claim,  namely,  $25,- 
615.93,  3.nd  made  an  origfinal  assessment  on  the  personal 
property  against  her,  as  guardian  of  said  minor,  of  $28,790. 
The  circuit  court  by  its  decree  found  that  the  personal 
property  of  defendant  in  error's  husband's  estate  should 
first  have  been  applied  to  the  debts  and  liabilities,  ahd  that 
the  said  minor  and  the  defendant  in  error  herein  should 
thereafter  have  contributed,  share  and  share  alike,  the  sum 
of  $13,600  to  meet  said  liabilities,  which  said  last  mentioned 
sum  was  equivalent  to  the  residuary  estate  at  the  time  of 
the  death  of  the  testator,  and  that  the  amount  of  the  debts 
and  liabilities  thereafter  remaining  should  have  been  paid 
by  defendant  in  error  contributing  thereto  .1872-5^  part 
thereof  and  said  minor  contributing  thereto  .8127-J/^  part 
thereof ;  that  of  the  debts  and  liabilities  of  said  estate  paid 
and  discharged  by  defendant  in  error  on  and  before  Janu- 
ary 9,  1906,  amounting  to  $25,615.93,  said  minor  should 
have  contributed  the  sum  of  $15,903.49  and  the  defendant 
in  error  $8896.57;  that  defendant  in  error  had  received 
as  guardian,  prior  to  said  April  i,  1907,  $30,085.57,  and 
that  she  had  paid  out  from  said  funds  prior  to  said  date 
$26,083.01,  which  last  amount  had  been  approved  by  the 
county  court  of  Boone  county;  that  said  purported  claim 
of  $25,615.93  was  not  on  January  9,  1906,  nor  has  it  at  any 
time  since  been,  an  asset  or  credit  of  defendant  in  error, 
nor  has  it  been  a  liability  of  any  kind  or  nature  against  the 
estate  of  said  William  T.  Longcor,  deceased.  Other  details 
as  to  the  amounts  received  and  paid  out  by  defendant  in 
error  as  guardian,  or  as  trustee  and  executor  of  the  estate, 
are  found  in  the  record,  but  it  is  unnecessary  to  set  them 
out  in  this  opinion. 
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Counsel  for  plaintiff  in  error  contend  that  a  court  of 
chancery  is  without  jurisdiction,  to  render  the  decree  here 
in  question,  because  the  defendant  in  error  did  not  attempt 
to  obtain  the  relief  as  the  law  required.  The  pleadings  and 
evidence  before  us  show  that  on  August  5,  and  again  either 
on  August  21  or  August  28,  defendant  in  error,  through 
her  attorney,  appeared  before  the  board  of  review,  and  the 
question  was  discussed  at  one  or  both  of  these  meetings 
by  the  board  of  review  and  her  attorney  as  to  what  prop- 
erty she  had  personally  and  as  guardian  of  the  said  minor. 
There  was  no  dispute  as  to  the  form  of  the  schedule,  or 
that  she  had  to  make  out  one  schedule  as  guardian  and  a 
different  schedule  as  to  her  personal  property.  The  only 
difference  of  opinion  appears  to  have  been  as  to  whether  the 
judgment  entered  in  the  county  court  against  said  estate  of 
her  husband  and  in  her  favor  for  $25,615.93  should  be  as- 
sessed as  an  asset  against  her  individually  and  as  to  the 
amount  that  should  be  assessed  against  her  as  guardian. 
We  cannot  agree  with  counsel  for  plaintiff  in  error  that 
mandamuSf  on  this  state  of  facts,  was  the  proper  remedy. 
This  case,  on  the  facts  set  out,  is  plainly  within  the  rules 
laid  down  by  this  court  in  Condit  v.  Widmayer,  196  111. 
623,  Weber  v.  Baird,  208  id.  209,  and  Carney  v.  People, 
210  id.  434.  The  tax-payer*  here,  as  in  the  first  of  those 
cases,  had  exhausted  her  remedy,  so  far  as  the  board  of 
review  was  concerned.  She  had  appeared  before  it  and 
been  fully  heard. 

It  is  next  urged  that  a  court  of  chancery  is  without  ju- 
risdiction because  the  board  of  review  has  the  final  authority 
to  value  property,  and  that  chancery  will  not  interfere  in 
fixing  values.  While  this  may  be  true  in  certain  cases,  still, 
if  the  tax  is  unauthorized  by  law,  as  the  decree  found  it 
was  in  this  case,  the  person  assessed  can  obtain  relief  in  a 
court  of  equity.  This  is,  in  effect,  held  by  the  decisions  last 
cited  and  has  been  decided  many  times  by  this  court.  The 
principles  governing  courts  of  equity  on  such  matters  are 
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discussed  in  Drainage  Comrs,  v.  Kinney,  233  111.  67,  and 
many  authorities  are  there  cited. 

We  think  the  chancellor  in  his  decree  found  correctly 
as  to  the  proportionate  part  of  the  debts  and  liabilities  of 
the  estate  that  should  have  been  paid  by  defendant  in  error 
personally  and  as  guardian  of  said  .minor.  The  proportion 
in  which  the  interests  of  the  parties  should  contribute  to- 
wards the  debts  of  said  estate,  imder  the  facts  of  the  case, 
was  properly  measured  by  their  respective  interests  in  the 
property  left  to  them  by  decedent.  There  was  only  about 
$5000  worth  of  personal  property  belonging  to  the  estate, 
and  had  not  the  insurance  money  been  used  to  pay  the 
debts  and  liabilities  of  the  estate  it  is  obvious  that  some  of 
the  real  estate  would  have  had  to  be  sold  for  that  purpose. 
In  order  to  find  the  proper  amount  that  should  be  assessed 
as  personal  property  of  the  minor's  estate  held  by  defendant 
in  error  as  guardian,  it  was  necessary  to  find  the  amount 
that  should  be  contributed  by  said  minor's  estate  towards 
paying  the  debts  of  the  father's  estate.  This  proportionate 
amount  was  properly  deducted  by  the  chancellor  from  the 
amount  that  should  be  assessed  as  the  personal  estate  of 
said  minor.  It  is  not  seriously  contended  by  counsel  for 
plaintiff  in  error  that  the  court  did  not  follow  correct  rules 
of  law  in  reckoning  the  interest  of  said  minor  and  the  pro- 
portion that  he  should  pay  towards  said  debts.  The  argu- 
ment on  this  branch  of  the  case  (except  the  one  already 
discussed,  that  a  court  of  equity  was  without  authority  to 
change  the  finding  of  the  board  of  review,)  was,  that  the 
record  does  not  show  sufficient  facts  to  justify  the  finding 
of  the  court  as  to  the  propositions  in  question.  We  deem 
it  sufficient  to  say,  without  going  into  details,  that  the  facts 
found  in  the  record  fully  support  the  findings  of  the  decree 
on  this  point. 

Counsel  for  plaintiff  in  error  strenuously  insist  that  the 
holding  of  the  chancellor  that  said  claim  for  $25,615.93 
was  not  a  credit  or  an  asset  of  said  defendant  in  error  on 
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April  I,  1907,  was  wrong,  counsel's  argument  being  that 
defendant  in  error,  by  borrowing  this  money  of  her  ward 
and  then  obtaining  a  judgment  against  her  husband's  estate 
for  the  amount,  created  a  new  property  for  herself  equal  to 
the  amount  of  said  judgment.  Counsel,  in  effect,  admit  in 
their  argument  that  if  defendant  in  error  had  not  filed  this 
claim  against  the  estate  and  ^ thereafter  had  judgment  en- 
tered in  her  favor  it  could  not  have  been  an  asset  and  a 
part  of  her  personal  estate.  Assets  cannot  be  created  by 
mere  book-keeping.  Defendant  in  error  should  not  have 
made  this  claim  against  her  husband's  estate  nor  had  a 
judgment  entered  in  her  favor,  personally,  for  the  amount 
of  $25,615.93.  Some  $23,956.30  of  that  amount  was  paid 
from  the  funds  of  the  minor's  estate  in  defendant  in  error's 
hands  as  guardian,  and  could  not  have  been  an  asset  of 
defendant  in  error.  Manifestly,  on  the  facts  heretofore  set 
out,  the  claim  in  the  form  filed  and  the  judgment  entered 
thereon  were  both  incorrect  and  misleading,  but  this  did 
not  justify  the  board  of  review  in  assessing  the  amount  of 
that  judgment  as  an  asset  of  defendant  in  error.  The  argu- 
ment of  counsel  on  this  branch  of  the  case,  based  on  the 
method  of  taxing  not  only  the  entire  value  of  the  mort- 
gaged land  to  the  owner  of  the  land  but  the  value  of  the 
mortgage  to  the  owner  of  the  mortgage,  and  the  arguments 
as  to  double  taxation  and  the  taxation  of  credits,  have  no 
bearing  on  the  question  here  under  discussion.  No  other 
question  than  the  assessing  of  this  judgment  as  a  personal 
asset  of  defendant  in  error  is  raised  as  to  her  personal 
property  schedule. 

The  decree  restraining  the  collection  of  the  taxes  in 
question,  as  set  forth  above,  was  therefore  properly  en- 
tered. Our.  holding  on  this  question  renders  it  unnecessary 
for  us  to  consider  or  decide  the  cross-errors  urged  by  de- 
fendant in  error. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed, 

t4l  — 8 
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John  F.  Devine,  Admr.,  Plaintiff  in  Error,  vs.  Mary  E. 
Heai,y,  Exrx.,  Defendant  in  Error. 

Opinion  Hied  June  i6,  ipop — Rehearing  denied  October  7,  ipop. 

1.  Survival  of  actions — administrator  of  deceased  may  main- 
tain suit  for  damages  against  executor  of  wrongdoer.  Since  the 
enactment  of  section  122  of  the  Administration  act,  relating  to  ac- 
tions which  survive,  an  administrator  of  a  person  whose  death  has 
been  caused  by  the  wrongful  act,  neglect  or  default  of  another  may 
maintain  an  action  against  the  latter's  executor,  under  section  2  of 
the  Injuries  act,  to  recover  damages  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin  of  the  person  whose  death  has  been 
wrongfully  caused.     (Holton  v.  Daly,  106  111.  131,  explained.) 

2.  Same — rule  where  person  injured  dies.  If  a  person  injured 
by  another's  negligence  dies  as  the  result  of  his  injury  the  only 
action  which  can  be  maintained  is  the  action  for  the  benefit  of  the 
widow  and  next  of  kin  which  is  given  by  the  statute  of  1853 ;  but 
if  he  dies  from  some  cause  other  than  the  injury  the  cause  of  ac- 
tion for  damages  to  the  time  of  his  death  survives  under  section 
122  of  the  Administration  act 

Writ  oi^  Error  to  the  Branch  Appejlate  Court  for  the 
First  District ; — heard  in  that  court  on  appeal  from  the  Su- 
perior Court  of  Cook  county;  the  Hon.  AxEi^  Chytraus, 
Judge,  presiding. 

This  was  an  action  brought  on  April  12,  1907,  by 
James  Reddick,  administrator  of  the  estate  of  Frank  Riggs, 
deceased,  in  the  superior  court  of  Cook  county,  against  de- 
fendant in  error,  Mary  E.  Healy,  executrix  of  the  will  of 
John  M.  Healy,  deceased,  to  recover  damages  for  the  death 
of  the  said  Riggs,  alleged  to  have  been  caused  through  the 
negligence  of  said  John  M.  Healy.  Later  John  F.  Devine 
succeeded  Reddick  as  administrator  and  was  substituted  in 
this  suit. 

The  declaration  as  finally  amended  alleges,  in  substance, 
that  on  April  20,  1906,  John  M.  Healy  was  a  general  con- 
tractor engaged  in  laying  a  water  main  in  the  city  of  Lib- 
ertyville,  in  Lake  county,  Illinois ;  that  on  that  date  Prank 
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Rigg^  was  in  the  employ  of  Healy  as  a  caulker,  and  while 
working  at  the  bottom  of  a  ditch  which  had  been  dug  by 
the  employees  of  Healy,  and  while  he  was  in  the  exercise 
of  due  care,  his  death  was  occasioned  by  the  negligence  of 
Healy.  The  alleged  acts  of  negligence  were  set  out  with 
sufficient  particularity.  It  was  further  averred  that  Riggs 
left  surviving  him  his  father,  his  mother  and  certain 
brothers  and  sisters,  all  of  whom  were  dependent  upon  him, 
in  whole  or  in  part,  for  their  support,  and  that  they  had 
been  deprived  of  their  support  by  reason  of  his  death ;  that 
said  John  M.  Healy  died  on  July  i6,  1906,  and  that  prior 
to  the  commencement  of  this  suit  defendant  in  error  was 
duly  appointed  and  qualified  as  executrix  of  his  last  will, 
and  that  she  was  acting  in  that  capacity  at  the  time  the 
suit  was  begun. 

To  the  declaration,  as  amended,  defendant  in  error  in- 
terposed a  general  demurrer,  which  was  sustained.  There- 
upon plaintiff  in  error  elected  to  stand  by  his  pleading,  and 
judgment  was  entered  against  him  for  costs  and  the  suit 
dismissed.  That  judgment  has  been  affirmed  by  the  Branch 
Appellate  Court,  and  the  case  has  been  brought  to  this 
court  by  a  writ  of  error. 

It  is  contended  by  plaintiff  in  error  that  the  superior 
court  erred  in  sustaining  the  demurrer  and  in  entering 
judgment  against  him. 

RuNNEirts,  BuRRY  &  Johnstone,  (G.  M.  Peters,  of 
counsel,)  for  plaintiff  in  error ; 

Had  death  not  resulted  from  the  injury  the  present  de- 
fendant would  have  been  liable.  Death  resulting,  an  action 
under  the  death  statute  lies  against  defendant.  Rev.  Stat, 
chap.  70,  sees,  i,  2;  Mclntyre  v.  Sholty,  i2i  111.  660;  Nor- 
ton v.  Wiswallf  14  How.  Pr.  42;  Russell  v.  Sunbury,  37 
Ohio  St.  372. 

By  the  Survival  statute  in  this  State  actions  for  injuries 
to  the  person  survive.    This  is  an  action  for  injuries  to  the . 
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person,  and  therefore  survives.  Rev.  Stat.  chap.  3,  sec.  122; 
Holton  V.  Daly,  106  111.  13  x ;  Moe  v.  Smiley,  125  Pa.  136; 
Russell  V.  Sunbury,  37  Ohio  St.  372 ;  Norton  v.  Wiswall, 
14  How.  Pr.  42 ;  Hegerich  v.  Keddie,  99  N.  Y.  258. 

GoRHAM  &  Waives,  for  defendant  in  error: 

The  statute  invoked  by  plaintiff  in  error  in  the  case  at 
bar  creates  an  entirely  new  cause  of  action,  which  is  in  no 
sense  a  survival  of  a  former  action.  Chicago  v.  Major,  18 
111.  349;  Holton  V.  Daly,  106  id.  131;  Brown  v.  Railway 
Co,  102  Wis.  137;  Leggott  v.  Railway  Co,  i  Q.  B.  Div. 
599 ;  Whitman  v.  Railroad  Co,  23  N.  Y.  465 ;  O'Rielly  v. 
Stage  Co,  34  N.  Y.  Supp.  358;  Railroad  Co.  v.  Adams, 
116  Fed.  Rep.  324. 

The  terms  of  the  statute  under  which  this  action  is 
brought  do  not  extend, the  action  to  the  administrator  or 
executor  of  the  tort  feasor,  and  in  the  event  of  the  tort 
feasor's  death  the  common  law  rule  of  actio  personalis  mor- 
itur  cum  persona  prevails.  Davis  v.  Nichols,  54  Aric.  358 ; 
Hegerich  v.  Keddie,  99  N.  Y.  258;  Norton  v.  Wiswall, 
14  How.  Pr.  42;  Hamilton  v.  Jones,  125  Ind.  176;  Russell 
V.  Sunbury,  37  Ohio  St.  372;  Moe  v.  Smiley,  125  Pa.  136. 

The  act  of  1872,  entitled  "An  act  in  regard  to  the  ad- 
ministration of  estates,"  (commonly  called  the  Survival 
statute,)  includes  only  actions  for  injuries  where  the  per- 
son injured  dies  from  some  cause  other  than  the  injuries. 
The  statute  has  no  reference  to  cases  embraced  within  the 
act  of  February  12,  1853.  Holton  v.  Daly,  106  111.  131; 
Brown  v.  Railway  Co.  102  Wis.  137;  Lubrano  v.  Atlantic 
Mills,  19  R.  I.  129;  McCarthy  v.  Railroad  Co,  iS  Kan.  46; 
Swectland  v.  Railroad  Co,  43  L.  R.  A.  568. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

The  only  question  presented  for  determination  is 
whether  this  action,  brought  exclusively  for  the  benefit  of 
the  next  of  kin  pursuant  to  section  2  of  chapter  70,  Kurd's 
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Revised  .Statutes  of  1908,  can  be  maintained  against  the 
executor  of  the  alleged  wrongdoer.  At  common  law  an 
action  for  a  wrong  of  the  character  here  charged  abated 
upon  the  death  of  the  person  aggrieved  or  upon  the  death 
of  the  tort  feasor.  A  change  was  effected  in  England  by 
the  passage  of  Lord  Campbell's  act.  (9  and  10  Victoria, 
chap.  93.)  Thereafter,  in  1853,  our  statute  requiring  com- 
pensation for  causing  death  by  wrongful  act,  neglect  or 
default  was  enacted.  The  first  section  of  our  statute  is 
identical  with  the  first  section  of  Lord  Campbell's  act,  and 
is  in  these  words : 

"Whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the  act,  neglect  or  de- 
fatdt  is  such  as  would,  if  death  had  not  ensued,  have  en- 
titled the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case  the 
person  who  or  company  or  corporation  which  would  have 
been  liable  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  per- 
son injured,  and  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  law  to  felony." 
(Kurd's  Stat.  1908,  chap.  70,  sec.  i.) 

The  second  section  of  our  statute  provides  that  the  ac- 
tion given  by  the  first  section  shall  be  brought  in  the  name 
of  the  personal  representative  of  the  deceased,  for  the  ex- 
clusive benefit  of  the  widow  and  next  of  kin  of  the  de- 
ceased. It  will  be  observed  that  this  act  did  not  affect  the 
common  law  where  the  wrongdoer  died  before  judgment, 
and  in  that  event  there  could  be  no  further  prosecution  of 
any  action  for  the  wrong.  Nor  did  the  act  provide  for 
bringing  an  action  where  the  death  of  the  party  injured 
resulted  from  some  cause  other  than  that  which  occasioned 
the  injury.  With  the  law  in  this  condition  the  legislature, 
in  1872,  enacted  section  122  of  chapter  3,  Kurd's  Revised 
Statutes  of  1908,  which  reads :  "In  addition  to  the  actions 
which  survive  by  the  common  law,  the  following  shall  also 
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survive:  Actions  of  replevin,  actions  to  recover  damages 
for  an  injury  to  the  person,  (except  slander  and  libel,) 
actions  to  recover  damages  for  an  injury  to  real  or  per- 
sonal property,  or  for  the  detention  or  conversion  of  per- 
sonal property,  and  actions  against  officers  for  misfeasance, 
malfeasance  or  nonfeasance  of  themselves  or  their  depu- 
ties, and  all  actions  for  fraud  or  deceit." 

This  section  provides  for  the  survival  of  any  action 
therein  designated  if  the  party  aggrieved,  or  the  wrong- 
doer, or  both,  should  die.  {Northern  Trust  Co.  v.  Palmer, 
171  111.  383.)  Under  this  section,  if  the  party  injured  sur- 
vives and  the  wrongdoer  dies,  the  party  injured  may  in  his 
lifetime  maintain  the  action,  and  plaintiff  in  error  herein 
contends  that,  this  being  true,  upon  the  person  injured 
dying  as  the  result  of  the  wrongful  act,  neglect  or  default, 
his  legal  representative  can  maintain  the  action  against  the 
legal  representative  of  the  deceased  under  the  provisions 
of  section  i,  supra,  for  the  reason  that  an  action  is  given 
by  that  section  against  "tlie  person  who  or  company  or 
corporation  which  would  have  been  liable  if  death  had  not 
ensued."  The  position  of  defendant  in  error  is  that  the 
two  statutes  are  wholly  independent,  and  that  section  122, 
supra,  not  having  been  enacted  until  1872,  the  language 
last  quoted  from  the  act  of  1853  means  the  person  who  at 
common  law  "would  have  been  liable."  Defendant  in  er- 
ror relies  principally  upon  the  following  cases:  Hegerich 
V.  Keddie,  99  N.  Y.  258,  Norton  v.  IViswall,  14  How.  Pr. 
42,  Hamilton  v.  Jones,  125  Ind.  176,  Moe  v.  Smiley,  125 
Pa.  136,  Russell  v.  Sunbury,  37  Ohio  St.  372,  and  Davis 
V.  Nichols,  54  Ark.  358.  All  these  cases  arise  under  stat- 
utes which,  in  substance,  are  as  the  first  section  of  Lord 
Campbeirs  act,  but  neither  of  the  first  five  «eems  to  have 
been  affected  by  a  statute  such  as  section  122,  supra,  and 
for  that  reason  we  do  not  deem  them  in  point.  In  Arkan- 
sas, however,  in  addition  to  a  statute  substantially  in  the 
same  terms  as  the  first  section  of  Lord  Campbell's  act, 


Oct  'WJ  Devinb  v.  Healy.  39 

there  was  a  statute  which  provided  that  for  wrongs  done 
to  the  person  or  property  of  another  an  action  might  be 
maintained  by  the  person  injured,  or  his  administrator, 
against  the  wrongdoer  or  his  administrator.  In  the  Ar- 
kansas case  the  person  injured  died  from  his  injuries.  An 
action  was  prosecuted  by  his  administratrix  against  the 
wrongdoer.  Pending  the  suit  the  wrongdoer  died,  and  the 
question  was  whether  the  cause  could  be  revived  against 
his  administrator.  The  court  held  that  whatever  cause 
of  action  the  person  injured  had  in  his  lifetime  against 
the  wrongdoer  survived  against  the  administrator  of  the 
wrongdoer  by  virtue  of  the  statute  last  mentioned,  but  that 
the  cause  of  action  which  may  be  asserted  against  the  ad- 
ministrator of  the  wrongdoer  by  the  administrator  of  one 
who  has  received  a  wrongful  injury  and  died  therefrom 
does  not  inure  to  the  benefit  of  the  widow  and  next  of 
kin;  that  the  action  which  is  prosecuted  for  their  benefit 
is  not  founded  on  survivorship  but  is  a  new  cause  of  ac- 
tion which  the  death  itself  originates,  and  which  begins 
when  the  action  which  could  have  been  asserted  by  the 
injured  man  would  end  if  it  was  not  saved  by  the  survival 
statute.  Placing  this  construction  on  the  statute  of  that 
State,  the  court  in  an  able  opinion  reaches  the  conclusion 
that  the  suit,  in  so  far  as  it  was  brought  for  the  benefit  of 
the  widow  and  next  of  kin, — that  being  the  right  of  action 
given  by  IvOrd  Campbell's  act, — could  not  be  maintained 
against  the  administrator  of  the  wrongdoer,  as  it  was  not 
within  the  terms  of  the  statute  providing  for  the  survival 
of  actions,  but  that  the  administrator  of  the  person  injured 
could  maintain  an  action  against  the  administrator  of  the 
wrongdoer  for  the  cause  of  action  which  was  originally  in 
the  injured  person  himself,  as  that  cause  of  action,  by  vir- 
tue of  the  statute,  did  survive  to  his  administratrix. 

Contrary  to  this  view  we  have  already  held,  notwith- 
standing section  122,  supra,  that  after  the  death  of  the  per- 
son injured  no  action  can  be  maintained  for  the  damages 
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which  he  could  have  recovered  had  he  not  departed  this 
life,  and  that  the  only  action  which  his  administrator  can 
maintain  is  the  action  for  the  benefit  of  the  widow  and  next 
of  kin  which  is  given  by  the  statute  of  1853.  (Holton  v. 
Daly,  106  111.  131.)  While  it  is  held  in  the  Arkansas  case 
that  the  action  which  is  prosecuted  for  the  benefit  of  the 
widow  and  next  of  kin  is  upon  a  new  cause  of  action  which 
the  death  itself  originates,  we  have  held  that  the  cause  of 
action  is  the  same,  viz.,  the  wrongful  act,  neglect  or  de- 
fault, whether  the  action  be  brought  by  the  person  injured 
in  his  lifetime,  or  by  his  administrator  after  his  death  has 
been  occasioned  by  the  tort,  the  only  difference,  according 
to  our  view,  l:)eing  that  the  measure  of  recovery  is  not  the 
same.  (Holton  v.  Daly^  supra,)  Having  held,  contrary 
to  the  view  of  the  Arkansas  court,  that  the  right  to  recover 
which  was  in  the  person  injured  does  not  survive,  if  we 
should  now  hold  with  that  court  that  the  right  of  action 
given  by  section  i,  supra,  could  not  be  asserted  against  the 
administrator  of  the  deceased  wrongdoer,  it  is  manifest 
that  section  122  would  leave  the  administrator  of  the  per- 
son wrongfully  injured,  who  dies  from  his  injuries,  with- 
out any  right  to  proceed  against  the  administrator  of  the 
wrongdoer,  precisely  as  was  the  situation  at  common  law. 
No  such  result  is  warranted  by  the  opinion  in  Davis  v. 
Nichols,  supra.  We  have  heretofore  held  that  this  statute 
(sec.  122,  supra,)  is  remedial  in  its  character  and  is  to  be 
liberally  construed.  That  being  true,  the  construction  con- 
tended for  by  defendant  in  error  should  not  be  adopted. 

In  Holton  v.  Daly  it  was  said  that  the  section  in  ques- 
tion "was  not  intended  to  apply  to  cases  embraced  by  the 
act  of  February  12,  1853,"  and  this  statement  is  regarded 
by  defendant  in  error  as  decisive  of  the  present  contro- 
versy. In  that  case  the  court  gave  no  consideration  what- 
ever to  any  question  in  reference  to  what  actions  would 
survive  or  might  be  brought  against  the  legal  representa- 
tive of  the  wrongdoer.    The  only  thing  under  consideration 
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was  the  right  of  the  administrator  of  the  injured  person 
against  the  wrongdoer  himself.  The  quoted  words  were 
not  used  with  reference  to  the  question  now  under  con- 
sideration, and  they  are  therefore  without  significance  in 
this  case.  If  an  injured  person  dies  from  some  cause  other 
than  the  injury,  the  cause  of  action  for  damages  to  the 
time  of  his  death  survives  under  section  122.  Holton  v. 
Daly,  supra;  Savage  v.  Chicago  and  Joliet  Railway  Co. 
238  111.  392. 

The  plaintiff  in  error  relies  upon  the  case  of  Mclntyre 
v.  Sholty,  121  111.  660.  In  that  case  a  judgment  in  favor 
of  the  administrator  of  a  person  wrongfully  killed,  against 
the  administrator  of  the  person  who  killed  him,  was  af- 
firmed in  this  court.  The  suit  was  brought  under  the  pro- 
visions of  the  act  of  1853.  While,  as  insisted  by  plaintiff  in 
error,  affirmance  could  only  have  been  had  upon  the  theory 
that  the  action  given  by  section  i,  supra,  could  be  main- 
tained against  the  administrator  of  the  deceased  wrong- 
doer, still  the  question  whether  the  action  could  be  so 
maintained  seems  neither  to  have  been  presented  nor  con- 
sidered, and  for  that  reason  that  case  is  not  controlling. 
We  are  of  opinion,  however,  that  since  the  enactment  of 
section  122  of  the  act  of  1872  the  legal  representative  of 
the  deceased  wrongdoer  is,  within  the  meaning  of  section  i 
of  the  act  of  1853,  "the  person  who  ♦  ♦  ♦  would  have 
been  liable"  if  the  death  of  the  party  injured  had  not  been 
occasioned  by  the  injuries. 

The  judgment  of  the  Branch  Appellate  Court  and  the 
judgment  of  the  superior  court  will  be  reversed  and  the 
cause  will  be  remanded  to  the  latter  court,  with  directions 
to  overrule  the  demurrer. 

Reversed  and  remanded,  with  directions. 
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The  D.  M.  G00DWII.UE  Company,  Appellant,  vs.  The 
CoMMONWEAWH  Electric  Company  et  aL  Appellees. 

Opinion  Hied  June  16,  ipop — Rehearing  denied  October  7,  ipop. 

1.  Easements — easements  may  be  created  by  covenants  or  by 
agreements.  Easements  may  be  created  by  covenants  or  agree- 
ments as  well  as  by  g^ant,  and  in  construing  such  instruments  the 
court  may  look  to  the  circumstances  attending  the  transaction,  to 
the  situation  of  the  parties,  the  state  of  the  thing  granted  and  the 
object  to  be  attained,  in  order  to  ascertain  and  give  effect  to  the 
intention  of  the  parties. 

2.  Same — in  case  of  ambiguity  the  practical  construction  by  the 
parties  may  be  resorted  to.  In  case  of  an  ambiguity  in  the  mean- 
ing of  a  contract  creating  an  easement  the  practical  construction 
placed  thereon  by  the  acts  of  the  parties  may  be  resorted  to  to  de- 
termine the  meaning  of  the  grant. 

3.  Same — when  signing  petition  to  vacate  street  is  an  abandon- 
ment of  party's  rights.  A  lot  owner  who  sig^s  a  petition  for  the 
vacation  of  a  street  shows  his  intention  that  the  property  may  be 
used  for  private  purposes,  and,  in  effect,  abandons  any  possible 
easement  he  may  have  in  the  use  of  a  switch  track  in  the  vacated 
portion  of  such  street,  and  his  acts  in  relation  thereto  are  binding 
upon  his  successors  in  title. 

4.  SAMt-r-when  property  owners  consenting  to  the  vacation  of 
a  street  are  estopped  to  demand  restoration  of  original  conditions. 
Where  property  owners  in  a  block  consent  to  the  vacation  of  a  por- 
tion of  a  street  and  extensive  improvements  are  erected  upon  the 
vacated  portion  in  reliance  upon  such  vacation,  such  property  own- 
ers and  their  successors  in  title  are  estopped  to  demand  that  the 
original  conditions  be  restored. 

5.  Same — when  easement  is  appurtenant.  Where  the  dominant 
and  servient  estates  are  clearly  defined  in  an  easement  contract 
and  the  easement  is  beneficial  to  the  dominant  estate  the  easement 
is  appurtenant  and  not  in  gross,  and  it  is  not  necessary  that  the 
dominant  and  servient  estates  be  contiguous  or  that  the  right  of 
way  granted  shall  terminate  on  the  dominant  estate. 

6.  Same — easement  created  by  a  grantor  in  favor  of  lands  re- 
tained is  appurtenant.  An  easement  created  by  a  grantor  in  lands 
of  his  grantee  in  favor  of  lands  retained  by  the  grantor  and  bene- 
ficial thereto  is  appurtenant  to  the  lands  retained  and  is  binding 
upon  subsequent  purchasers  of  the  grantee's  land. 

7.  Same — the  zvord  "heirs!"  need  not  be  used  to  make  easement 
a  perpetual  one.    An  agreement  between  grantor  and  grantee  that 
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the  grantee  will  construct  a  switch  track  which  "may  be  forever 
after  used"  by  the  owners  of  other  lots  fronting  on  certain  streets, 
creates  a  perpetual  easement  in  the  use  oi  such  track,  although  it 
does  not  use  the  word  "heirs"  or  any  other  words  which  would 
convey  a  fee  at  common  law. 

8.  Same — equity  may  enforce  an  easement  contract  in  favor  of 
person  not  a  party  to  the  agreement,  A  court  of  equity  may  en- 
force an  agreement  creating  an  easement  in  favor  of  a  person  not 
»  party  to  the  easement  contract,  where  the  contract  was  made  for 
his  benefit  and  was  based  upon  valuable  consideration. 

9.  Saioj — when  an  easement  in  favor  of  lots  includes  territory 
embraced  in  vacated  street.  Where  a  plat  is  not  a  statutory  one 
and  a  street  shown  thereon  has  not  been  accepted  by  the  public,  a 
purchaser  of  an  abutting  lot  takes  title  to  the  center  of  the  street, 
and  an  easement  created  in  favor  of  the  lot  while  such  condition 
exists  attaches  to  the  portion  of  the  street  belonging  to  the  lot ;  and 
while  subsequent  public  acceptance  of  the  street  charges  the  pub- 
lic easement  upon  the  title  of  the  property  owner,  yet  when  the 
street  is  thereafter  regularly  vacated  the  property  owner  is  re- 
stored to  a  full  enjoyment  of  his  rights. 

10.  Same — when  lots  have  no  rights  under  easement  contract. 
Although  a  contract  creating  an  easement  in  the  use  of  a  switch 
track  may  have  been  intended  for  the  benefit  of  all  the  lots  in  a 
certain  subdivision,  no  rights  can  be  claimed  in  favor  of  the  lots 
whose  owners  failed  to  contribute  to  the  cost  of  constructing  and 
maintaining  the  track. 

11.  Same — when  use  of  a  switch  track  easement  is  excessive. 
Where  the  owner  of  lots  having  an  easement  in  the  use  of  a  switch 
track  constructs  an  electric  plant  so  that  it  is  partly  upon  such 
dominant  lots  and  partly  upon  non-dominant  lots,  the  switch  track 
can  be  used  only  for  the  benefit  of  the  dominant  lots;  and  if  the 
boilers  are  located  on  dominant  land,  but  the  turbines,  to  which 
the  steam  is  piped  and  which  operate  the  dynamos  for  generating 
electric  current,  are  partly  upon  non-dominant  land,  the  use  of  the 
switch  track  to  convey  coal  for  the  boilers  and  ashes  and  cinders 
from  the  boilers  is  excessive, 

12.  Plats — plat  cannot  be  partly  statutory  and  partly  common 
law.  A  plat  is  an  entirety,  and  if  a  part  of  the  owners  whose  lands 
are  included  in  the  plat  fail  to  comply  with  the  statute  requiring 
acknowledgment  of  the  plat  in  person,  the  effect  of  the  entire  plat 
as  a  statutory  dedication  is  destroyed,  even  though  the  owners  of 
the  other  lands  embraced  in  the  plat  complied  with  the  statute. 

AppEai.  from  the  Superior  Court  of  Cook  county ;   the 
Hon.  Farun  Q.  Bali.,  Judge,  presiding. 
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This  was  a  petition  filed  by  the  appellant  September  21, 
1903,  under  the  Bun\t  Records  act,  (Kurd's  Stat.  1908, 
chap.  116,  p.  1728,)  to  establish  its  title  in  fee  simple  to 
lot  82  (except  the  north  twenty-five  feet  thereof)  and  lots 
83  to  86,  inclusive,  in  Greene's  South  Branch  addition  to 
Chicago,  Cook  county,  Illinois,  and  to  enjoin  certain  of  ap- 
pellees from  using  a  switch  track  on  said  lots,  the  public 
records  relating  to  which  title  were  destroyed  by  tlie  great 
fire  in  Chicago,  October  8  and  9,  1871.  The  petition  was 
thereafter  amended,  and  after  the  issues  were  finally  joined 
on  the  pleadings  the  matter  was  referred  to  a  special  mas- 
ter in  chancery,  and  on  the  report  of  his  findings  being  made 
to  the  trial  court  a  decree  was  entered  therein,  from  which 
an  api)eal  has  been  prosecuted  to  tliis  court. 

No  question  is  raised  as  to  the  sufficiency  of  the  plead- 
ings, and  as  they  are  quite  voluminous  no  attempt  will  be 
made  to  set  them  out.  The  conclusions  of  the  master  and 
the  findings  of  the  decree  will  be  better  understood  after  the 
principal  facts  in  the  record  are  stated. 

In  1856  the  owners  of  a  tract  of  land  (in  which  are  in- 
cluded the  lots  now  in  question)  subdivided  it  under  the 
title  "Greene's  South  Branch  addition  to  Chicago,"  and 
caused  a  plat  to  be  filed  for  record  in  the  recorder's  office 
of  Cook  county  June  17,  1856.  The  plat  was  executed  and 
acknowledged  by  certain  of  the  owners  by  their  attorneys 
in  fact,  and  by  other  of  the  owners  in  person,  before  a  jus- 
tice of  the  peace  in  Cook  county.  William  Greene  and 
John  F.  Hance,  who  acknowledged  the  plat  in  person,  were 
then  owners,  as  equal  tenants  in  common,  in  fee  simple,  of 
35.64  acres  in  the  central  part  of  the.  land  covered  by  the 
plat,  and  some  of  the  other  parties  who  joined  in  the  plat 
owned  the  west  20.24  acres  and  others  the  east  part  of  the 
tract.  The  exact  location  of  the  lines  dividing  the  Greene 
and  Hance  portion  of  the  platted  land  from  the  other  por- 
tions thereof  is  not  clearly  shown  by  the  evidence,  bnt  it  is 
alleged  in  the  petition,  admitted  by  the  answers  and  found 
by  the  master's  report  and  decree,  that  the  land  owned  by 


Od  'WJ    GooDWiLLiE  Co.  V.  Commonwealth  Co.        45 


Greene  and  Hance  at  the  time  the  plat  was  made  and  re- 
corded included  said  iQts  82  to  86,  and  it  seems  reasonably 
certain  from  the  record  that  the  portion  owned  by  Greene 
and  Hance  also  took  in  lots  87  to  93,  inclusive,  and  the  land 
south  of  the  last  named  lot  to  the  river.  The  portion  of 
said  plat  of  Greene's  addition  which  appears  necessary  for 
an  understanding  of  the  issues  involved  is  herewith  given : 
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Of  the  land  shown  on  the  foregoing  plat,  lots  82  to  97, 
inclusive,  and  33  to  39,  inclusive,  together  with  strips  of 
land  shown  on  the  plat  as  Fisk  street  and  Lumber  street, 
between  Allen's  and  Mason's  canals,  are  involved  in  this 
controversy.  At  the  time  of  the  subdivision  this  property 
was  a  rough  slough,  with  mudholes  throughout,  and  the 
owners,  shortly  after  making  said  plat,  proceeded  to  dig  the 
canals  as  shown,  which  were  afterwards  made  navigable  for 
heavily  laden  vessels.  The  first  occupants  of  the  land  were 
Walker  &  Cutting,  who  established  a  brickyard  there  and 
filled  up  a  large  part  of  the  slough.  In  1859  the  owners  of 
the  property  in  question,  (with  the  exception  of  Caleb  Al- 
len, who  owned  lots  94  to  103,  inclusive,  and  probably  other 
property,)  in  order  to  pool  their  interests,  facilitate  the 
handling  of  the  property  and  acquire  railroad  and  water 
communications,  proceeded  to  organize  the  Chicago  South 
Branch  Dock  Company  under  a  special  act  of  the  General 
Assembly.  This  charter  authorized  the  corporation  to  im- 
prove the  lands  therein  described,  (including  the  property 
in  question,)  build  canals,  construct  railroads  and  otherwise 
manage  and  improve  the  territory.  Its  capital  was  $650,- 
000  and  its  duration  limited  to  thirty  years.  Upon  its  in- 
corporation the  several  owners  of  the  lots  here  in  question, 
with  the  exception  of  Caleb  Allen,  conveyed  to  it  their  re- 
spective holdings  and  took  stock  in  the  corporation  in  ex- 
change therefor. 

February  28,  1865,  the  dock  company,  by  deed,  con- 
veyed in  fee  to  John  S.  Reed,  Asa  E.  Cutler,  John  H.  and 
George  Witbeck,  as  tenants  in  common,  the  south  half  of 
lot  82  and  lots  83,  84,  85  and  86  in  Greene's  addition,  and 
at  the  same  time  and  as  a  part  of  the  same  transaction,  and 
as  a  part  of  the  consideration  therefor,  a  contract,  herein- 
after set  out,  was  signed  by  the  parties  to  the  deed.  On 
February  27,  1867,  the  dock  company  conveyed  in  fee,  by 
warranty  deed,  to  John  S.  Reed,  Asa  E.  Cutler,  John  H. 
and  Henry  Witbeck,  the  south  twenty-five  feet  of  the  north 
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fifty  feet  of  lot  82.  Reed,  Cutler,  John  H.  and  George  Wit- 
beck  thereafter  conveyed  all  their  interests  in  said  lots  82 
to  86,  inclusive,  to  Henry  Witbeck.  The  latter  died  testate 
April  12,  1891,  while  a  resident  of  Cook  county,  Illinois, 
where  his  will  was  probated,  devising  to  his  son,  John  H. 
Witbeck,  in  fee  simple,  said  lots  82  to  86,  inclusive.  The* 
title  to  said  lots  82  to  86,  inclusive,  remained  in  said  John 
H.  Witbeck  until  July  5,  1903,  when,  by  warranty  deed,  on 
that  date  he  conveyed  them  to  appellant,  subject  to  the  rail- 
road rights  in  the  north  twenty-five  feet  of  said  lot  82. 

These  lots,  as  we  have  stated,  were  first  occupied  by 
Walker  &  Cutting  as  a  brickyard,  early  in  1866.  The  brick- 
yard was  thereafter  removed  and  the  lots  taken  possession 
of  by  Reed,  Cutler,  John  H.  and  George  Witbeck,  who  com- 
posed the  firm  of  Cutler,  Witbeck  &  Co.,  and  occupied  them 
until  about  1868  as  a  lumber  yard.  In  the  latter  year  the 
Henry  Witbeck  Company  succeeded  to  the  business  of  Cut- 
ler, Witbeck  &  Co.,  and  continued  in  the  lumber  business 
on  the  premises  until  May,  1894.  In  the  last  named  year 
John  H.  Witbeck,  the  then  owner,  leased  the  lots  to  Ar- 
thur Gurley  &  Co.,  lumber  dealers,  who  occupied  them  until 
October,  1901,  when  they  sub-let  them  to  Deacon  &  Co., 
lumber  dealers,  for  a  term  expiring  April  30,  1904,  and 
Deacon  &  Co.  continued  in  possession  to  that. time.  Upon 
the  conveyance  of  said  lots  by  John  H.  Witbeck  to  appel- 
lant, in  1903,  Deacon  &'  Co.  attorned  to  that  company  until 
they  surrendered  possession  of  the  lease  of  their  lots,  and 
the  lots  have  since  been  in  the  possession  of  appellant. 

By  deed  dated  October  i,  1865,  the  dock  company,  then 
being  the  owner  of  lots  87,  88  and  89  and  the  north  half 
of  lot  90,  conveyed  the  same  to  Jacob  and  Henry  Beidler. 
September  21,  1865,  the  company  deeded  the  south  half  of 
lot  90,  all  of  lot  93  and  the  south  half  of  lot  92  to  Jacob 
and  Henry  Beidler.  September  23,  1865,  William  Greene, 
then  owner  of  the  north  half  of  lot  92,  conveyed  the  same 
in  fee  to  Jacob  and  Henry  Beidler.    By  sundry  conveyances 
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through  William  Greene,  John  F.  Hance  and  Jasper  Fisk, 
lot  91  was  conveyed  on  September  21,  1865,  to  Jacob  and 
Henry  Beidler.  Thereafter,  by  conveyances  and  inherit- 
ance, Augustus  F.  Beidler,  son  of  Jacob  Beidler,  became  the 
owner  in  fee  of  said  lots  87  to  93,  inclusive,  and  by  deed 
dated  October  25,  1901,  conveyed  the  same  in  fee  to  Louis 
A.  Seeberger,  who  by  deed  of  the  same  date  conveyed  said 
lots  to  the  Commonwealth  Electric  Company.  All  of  said 
lots  87  to  93,  inclusive,  were  occupied  for  the  lumber  busi- 
ness by  various  firms  from  1865  until  the  property  passed 
into  the  possession  of  the  Commonwealth  Electric  Com- 
pany, in  1902.  The  occupancies  of  the  various  firms  need 
not  be  set  out  in  detail. 

By  sundry  conveyances  from  William  Greene,  John  F. 
Hance  and  Henry  G.  Miller,  Jacob  Beidler  and  Henry  Beid- 
ler obtained  title  to  said  lots  36  to  39,  inclusive,  January  5, 
1866,  and  these  lots  afterwards  became  the  property  of  Au- 
gustus F.  Beidler,  and  by  him  were  conveyed,  through  See- 
berger, to  the  Commonwealth  Electric  Company,  October 
25,  1901.  These  lots  were  occupied  by  various  firms  en- 
gaged in  the  lumber  business  from  1866  to  1902,  when 
they  came  into  the  possession  of  the  Commonwealth  Elec- 
tric Company.  By  sundry  conveyances  through  William 
Greene,  Richard  J.  Arnold  and  Amos  Greene,  lots  33,  34 
and  35  were  conve^yed  to  Jacob  Beidler  by  deed  dated 
August  15,  1881,  and  thereafter  by  Augustus  F.  Beidler, 
through  Seeberger,  to  the  Commonwealth  Electric  Com- 
pany October  25,  1901.  These  lots  also  were  occupied  by 
various  firms  in  the  lumber  business  from  1867  or  1868 
down  to  1901,  when  they  were  acquired  by  the  Common- 
wealth Electric  Company. 

At  the  time  Greene's  subdivision  was  made,  in  1856, 
Caleb  Allen  appears  to  have  been  the  owner  of  lots  94  to 
103  and  104  and  105.  Some  time  in  1856,  the  exact  date 
not  being  clearly  shown  in  the  record,  Allen  conveyed  these 
last  two  lots  to  the  South  Branch  Dock  Company,  which 


Oct  '09.]    GooDWiLLiE  Co.  V.  Commonwealth  Co.        49 

corporation  in  1868  re-conveyed  them  to  Allen.  By  deed 
dated  June  9,  1902,  James  Nowell,  trustee  under  the  will 
of  Caleb  Allen,  conveyed  lots  94  to  97  to  Louis  A.  See- 
berger,  and  the  latter,  by  deed  dated  June  9,  1902,  conveyed 
the  same  to  the  Commonwealth  Electric  Company.  Janu- 
ary 30,  1904,  James  Nowell,  as  such  trustee,  conveyed  lots 
98  to  105,  inclusive,  to  Louis  A.  Seeberger,  and  the  latter 
on  the  same  date  conveyed  them  to  the  Commonwealth 
Electric  Company.  Most,  if  not  all,  of  these  last  named 
lots  were  occupied  by  the  various  corporations  in  the  lum- 
ber business  from  1868  until  they  were  taken  possession  of 
by  the  Commonwealth  Electric  Company. 

In  1868  all  of  the  land  south  of  Twenty-second  street, 
in  the  vicinity  of  the  land  in  question,  was  used  for  lum- 
ber yards,  and  it.  is  now  known  as  the  lumber  district. 
Throughout  this  district  switch  tracks  run  from  the  main 
railroad  lines  through  side  streets,  and  curved  switches, 
similar  to  the  one  involved  in  this  case,  are  provided  for 
in  deeds  of  property  in  the  district  similarly  situated  with 
reference  to  the  railroad.  March  15,  1864,  an  agreement  in 
writing  was  entered  into  between  the  Chicago  South  Branch 
Dock  Company  and  the  Chicago,  Burlington  and  Quincy 
Railroad  Company  by  which  the  dock  company  conveyed  to 
the  railroad  company  certain  lands,  and  the  right  to  use 
perpetually  the  strip  of  land  twenty-five  feet  in  width  from 
the  north  side  of  Greene's  South  Branch  addition  to  Chi- 
cago, within  the  lands  of  the  dock  company,  for  railroad 
purposes.  The  railroad  company,  on  its  part,  agreed  to  put 
ill  and  maintain  at  suitable  points  on  said  tract  so  conveyed, 
switches  and  frogs,  to  connect  with  each  railroad  track 
which  might  thereafter  be  put  down  in  each  of  the  streets 
running  north  and  south  through  said  South  Branch  addi- 
tion, and  agreed  that  it  would  permit  the  dock  company,  or 
other  owners  of  property  in  said  addition,  to  connect  with 
said  railroad,  subject  to  the  condition  that  all  tracks  to  be 
put  down  in  said  streets  should  be  constructed  and  main- 
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tained  at  the  expense  of  the  dock  company  or  the  persons 
constructing  the  same.  About  1866  the  Burlington  Rail- 
road Company  began  the  construction  of  a  track  along  the 
north  twenty-five  feet  of  the  lands  in  Greene's  South  Branch 
addition.  A  track  was  likewise  built  running  east  and  west 
on  Twenty-second  street.  February  28,  1865,  ^he  contract 
heretofore  referred  to  was  entered  into  between  the  Chi- 
cago  South  Branch  Dock  Company  of  the  first  part,  and 
John  S.  Reed,  Asa  E.  Cutler,  John  H.  Witbeck  and  George 
Witbeck  of  the  second  part.  This  agreement  reads  as  fol- 
lows: 

"Agreement  made  this  twenty-eighth  day  of  February,  A.  D. 
1865,  between  the  Chicago  South  Branch  Dock  Company,  party 
of  the  first  part,  and  John  S.  Reed,  Asa  E.  Cutler,  John  H.  Wit- 
beck and  George  Witbeck,  party  of  the  second  part: 

'Wifnesseth:  Whereas  the  party  of  the  first  part  has  this  day 
sold  and  conveyed  to  the  party  of  the  second  part  the  following 
described  lots,  pieces  and  parcels  of  land  situate  in  the  city  of  Chi- 
cago, county  of  Cook  and  State  of  Illinois,  to-wit :  The  south  half 
of  lot  82  and  the  whole  of  lots  83,  84,  85  and  86  in  Greene's  South 
Branch  addition  to  Chicago: 

"Now,  therefore,  in  consideration  thereof  and  of  the  agreement 
hereinafter  made  by  the  said  party  of  the  first  part,  the  said  party 
of  the  second  part  do  covenant  and  agree  to  and  with  the  party 
of  the  first  part  that  they  will,  within  sixty  days  after  they  shall 
take  possession  of  the  lots  so  conveyed  to  them,  as  aforesaid,  build 
a  railroad  track  from  the  track  now  laid  down  by  the  Chicago, 
Burlington  and  Quincy  Railroad  Company  immediately  south  of 
the  south  line  of  Twenty-second  street,  on  a  curve  not  greater  than 
six  hundred  feet  radius,  to  the  center  of  Fisk  street,  in  Greene's 
South  Branch  addition,  and  thence  down  the  center  of  Fisk  street 
as  far  as  the  south  line  of  lot  86  extended  to  the  center  of  Fisk 
street,  so  as  that  the  same  may  be  extended  south  of  Fisk  street, 
and  that  said  track,  when  so  built,  may  be  forever  after  used,  in 
common  with  the  said  party  of  the  second  part,  by  any  and  all  of 
the  owners  of  other  lots  fronting  on  Lumber  street,  between  Ma- 
son's canal  and  Allen's  canal,  and  of  lots  fronting  on  Fisk  street, 
in  said  addition:  Provided,  however,  that  the  owner  of  each  lot 
using  said  railroad  track  shall,  before  he  shall  be  entitled  to  use  the 
same,  pay  to  said  party  of  the  second  part  such  proportion  of  the 
cost  of  constructing  said  railroad  track  from  the  Chicago,  Burling- 
ton and  Quincy  railroad  to  the  north  line  of  the  south  fifty  feet  of 
lot  82  as  the  width  of  such  lot  shall  bear  to  the  combined  width  of 
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all  the  lots  using  said  railroad,  and  shall  thereafter  pay  the  same 
proportion  of  the  expense  of  keeping  in  repair  said  railroad  track 
from  the  Chicago,  Burlington  and  Quincy  railroad  as  far  as  the 
same  may  be  extended;  and  the  said  party  of  the  first  part  on  its 
part  doth  covenant  and  agree  that  the  said  party  of  the  second  part 
may,  upon  the  faithful  performance  and  observance  by  them  of 
their  agreement  as  herein  contained,  lay  a  second  railroad  track 
for  the  accommodation  of  said  lots  so  conveyed  to  them,  as  afore- 
said, over  the  south  twenty-five  feet  of  the  north  fifty  feet  of  lot  82, 
and  that  they  may  use  and  operate  said  railroad  track  upon  and 
over  said  south  twenty-five  feet  so  long  as  they  shall  well  and  faith- 
fully observe  the  stipulations  herein  contained  and  on  their  part  to 
be  performed. 

"In  testimony  whereof  the  said  party  of  the  first  part  has  signed 
these  presents  by  its  president  and  affixed  its  seal  hereto,  and  said 
party  of  the  second  part  have  signed  these  presents  and  affixed 
their  seals  hereto,  the  day  and  year  first  above  writteh. 

Chicago  South  Branch  Dock  Co., 

By  R.  E.  Mason,  President. 
[Corporate  John  S.  Reed,     '  (Seal) 

Seal.]  Asa  E.  Cuti^er,   *        (Seal) 

John   H.   Witbeck,     (Seal) 
George  Witbeck.         (Seal). 

"It  is  understood  that  Cutler,  Witbeck  &  Co.  are  not  bound  to 
allow  parties  owning  lots  loi,  102,  103  to  use  the  track  which  they 
construct  from  the  C,  B.  and  Q,  R.  R.  track  south  of  South  street 
to  the  south  line  of  lot  No.  86  unless  they  pay  their  proportion  of 
the  cost  of  the  same.  ^  ^   ^^^^^  p^^^  ^  ^  ^  ^   ^^ 

[Corporate  Seal.]  Attest :    A.  J.  Knisely,  Sec. 

This  instrument  was  duly  acknowledged  and  recorded. 
The  records  showing  this  agreement  having  been  destroyed 
by  the  great  fire  in  1871,  the  parties  in  1874  restored  it  and 
re-filed  the  copy,  with  the  following  statement  ajid  agree- 
ment'signed  by  the  officers  of  the  Chicago  South  Branch 
Dock  Company  and  the  then  owners  of  lots  82  to  86,  inclu- 
sive. This  agreement,  filed  as  a  part  of  the  original  agree- 
ment, reads  as  follows : 

"Whereas,  Henry  Witbeck  has  become  seized  of  the  premises 
above  described  as  having  been  sold  and  conveyed  by  the  Chicago 
South  Branch  Dock  Company  to  Jc^n  S.  Reed,  Asa  E.  Cutler, 
John  H.  Witbeck  and  George  Witbeck,  the  said  Henry  Witbeck 
having  by  conveyances  of  the  same  succeeded  to  the  estate  of  said 
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grantees,  who  were  known  as  Cutler,  Witbeck  &  Co. ;  and  where- 
as, the  original  of  the  foregoing  articles  of  agreement,  dated  Feb- 
ruary 28,  1865,  and  of  the  supplemental  provision  aforesaid  thereto 
added,  was  destroyed  in  the  Chicago  fire  of  October  8  and  9,  1871 : 
"Now,  it  is  understood  and  agreed  between  the  said  Chicago 
South  Branch  Dock  Company  of  one  part  and  said  Henry  Witbeck 
of  the  other  part,  that  the  foregoing  is  a  substantial  copy  of  the 
original  papers  and  is  to  be  taken  and  treated  accordingly,  and  to 
be  binding  on  the  parties  and  their  legal  representatives  in  like 
manner  as  the  original  of  each  of  said  papers  was  binding. 

"In  witness  whereof  tlie  Chicago  South  Branch  Dock  Company 
causes  this  writing  to  be  signed  by  its  president  and  secretary  and 
the  corporate  seal  of  the  company  to  be  hereto  affixed,  and  this 
writing  is  signed  and  sealed  by  said  Henry  Witbeck. 

Chicago  South  Branch  Dock  Co., 
[Corporate      By  R.  B.  Mason,  Pres,,  and  E.  G.  Mason,  Sec, 
Seal.]  H.  Witbeck, 

J.  H.  Witbeck. 
Attest:    E.  G.  Mason,  Secretary." 

This  supplemental  agreement,  attached  to  the  original, 
was  acknowledged  by  the  officers  of  the  company  and  by 
H.  Witbeck  and  John  H.  Witbeck,  then  owners  of  said  lots. 

In  1866,  under  the  privileges  conferred  by  the  contract 
between  the  dock  company  and  the  railroad  company  above 
referred  to  and  in  accordance  with  its  terms,  a  railroad 
switch  track  was  constructed,  beginning  at  the  Burling- 
ton track  on  the  north  twenty-five  feet  of  Greene's  South 
Branch  addition,  just  east  of  lot  82,  and  running  in  a  curve* 
south-westerly  across  lots  82,  83  and  84  and  the  north-west 
comer  of  lot  85,  to  Fisk  street.  The  approximate  location 
of  the  track  is  shown  by  the  following  plat : 
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The  curved  track,  as  shown  on  this  plat,  has  remained 
in  its  original  position  up  to  this  time.  The  proof  is  not 
clear  as  to  how  far  south  in  Fisk  street  this  track  was  built 
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at  that  time,  but  it  may  be  assumed  from  this  record  that 
it  was  extended  in  accordance  with  the  terms  of  the  agree- 
ment by  the  then  owners  of  lots  82  to  86,  as  far  south,  at 
or  near  the  center  of  Fisk  street,  as  the  south  line  of  said 
lot  86.  At  any  rate,  the  record  shows  that  within  a  year 
after  the  construction  of  the  curved  track  it  was  extended 
directly  south,  approximately  along  the  center  line  of  Fisk 
street,  across  Lumber  street,  to  about  sixty  feet  north  of 
the  river.  Another  extension  branched  from  the  east  side 
of  the  main  track  last  noted  in  Fisk  street  about  opposite 
lot  86  and  ran  south  in  Fisk  street  to  about  opposite  lot  89. 
From  the  westerly  or  main  track  in  Fisk  street,  near  lot  93, 
two  branches  ran  off  to  the  south-east  for  the  use  of  occu- 
pants of  that  part  of  the  land  in  question,  and  a  third  spur 
track  ran  from  said  main  extension  south-east  to  lot  36. 
These  extensions  remained  until  the  South  Branch  Lumber 
Company  came  into  possession  of  them,  and  then  the  two 
switch  tracks  which  branched  from  the  main  track  near 
lot  93  were  discontinued,  and  later  there  was  constructed  a 
track  from  the  main  switch  between  lots  88  and  90,  which 
ran  south  parallel  with  the  main  track  to  a  point  approxi- 
mately sixty  feet  north  of  the  river.  This  situation  contin- 
ued until  1898,  when  the  Lord  &  Bushnell  Company  located 
on  some  of  the  ground  now  owned  by  the  Commonwealth 
Electric  Company.  The  Lord  &  Bushnell  Company  made 
some  slight  changes  in  the  tracks  at  the  southerly  end,  but 
preserved  the  same  general  situation  until  the  Common- 
•  wealth  Electric  Company  came  into  the  possession  of  its 
lots  as  above  set  forth  in  1902,  and  made  certain  changes 
in  these  tracks  and  built  others.  The  tracks  as  changed  and 
constructed,  together  with  the  buildings  erected  by  the  said 
Commonwealth  Electric  Company,  are  shown  with  approxi- 
mate accuracy  by  the  following  plat: 
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At  or  shortly  after  the  construction  of  the  curved  track 
in  question  a  spur  was  built  which  branched  from  the  north 
side  of  the  curved  track  near  the  entrance  of  the  latter  into 
lot  82  and  proceeded  west  to  a  point  just  west  of  lot  82, 
as  shown  in  plat  3  above.    About  1875  a  switch  track  ran 
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south-easterly  across  lot  105,  and  thence  curved  toward  the 
south  and  ran  west  of  and  parallel  with  Fisk  street  to  a 
point  not  far  from  the  river.  The  track  was  used  by  the 
occupants  of  lots  west  of  Fisk  street,  and  continued  in  op- 
eration for  the  benefit  of  lots  west  of  Fisk  street  and  south 
of  lot  98  until  the  Commonwealth  Company  came  into  pos- 
session of  the  property  here  in  question.  This  track  is  now 
owned  and  controlled  by  the  Commonwealth  Company. 

Prior  to  the  removal  of  the  brickyards  of  Walker  & 
Cutting  the  land  within  the  lines  of  Fisk  and  Lumber  streets 
was  used  as  a  part  of  the  adjoining  property,  with  no  in- 
dication of  the  street  lines.  After  the  establishment  of  lum- 
ber yards  in  this  district  Fisk  street  to  Lumber  street  was 
left  open  in  part,  but  the  adjoining  occupants,  to  a  greater 
or  less  extent,  piled  lumber  in  the  street,  leaving  only  room 
enough  for  teams  to  haul  lumber  back  and  forth.  The 
street,  however,  was  not  graded  or  thrown  up.  The  use  of 
Fisk  street  for  teaming  purposes  continued  until  the  Com- 
monwealth Electric  Company  took  possession  of  its  lots,  in 
1902.  The  use  of  Fisk  street  for  piling  lumber  ceased  in 
1875,  when  the  city  authorities  forbade  the  practice  of  ob- 
structing the  street.  Lumber  street  was  never  thrown  up 
or  used  as  a  street,  and  until  the  Commonwealth  Company 
came,  in  1902,  was  used  by  the  adjoining  occupants  for  pil- 
ing lumber.  In  May,  1902,  the  city  of  Chicago,  by  ordi- 
nance, vacated  the  part  of  Lumber  street  between  Mason's 
canal  and  Allen's  canal  and  the  part  of  Fisk  street  between 
Lumber  street  and  the  north  line  of  lot  97  extended.  Such 
vacations  were  made  upon  petitions  signed  by  adjacent  prop- 
erty owners,  one  of  which  was  signed  by  John  H.  Witbeck, 
who  was  then  the  owner  of  lots  82  to  86,  inclusive. 

In  1902  the  Commonwealth  Electric  Company  con- 
structed a  fence,  beginning  on  the  north  line  of  lot  97  at 
its  intersection  with  Allen's  canal,  thence  running  east  to 
the  east  line  of  Fisk  street,  thence  north  three  hundred  feet 
to  the  north  line  of  lot  87,  and  thence  east  to  Mason's  canaL 
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It  was  a  tight  board  fence,  five  feet  or  more  in  height. 
Within  the  lines  of  what  was  formerly  Fisk  street  there 
were  two  gates,  fastened  with  movable  braces,  providing 
openings  for  the  two  westerly  railroad  tracks  on  Fisk  street. 
In  constructing  said  fence  said  Commonwealth  Company 
left  an  opening  in  the  portion  of  the  fence  running  north 
and  south,  near  the  north  line  of  lot  87,  for  the  switch 
track.  The  fence  is  now  substantially  in  the  condition  de- 
scribed, with  a  barbed  wire  running  along  its  top.  The  gate 
for  the  center  track  is  kept  closed,  except  when  railroad 
cars  or  employees  pass  through. 

At  the  present  time  lot  82,  except  the  north  twenty-five 
feet  thereof,  and  lots  83  to  86,  are  occupied  by  petitioner, 
which  conducts  thereon  its  business  of  box  manufacturing, 
and  the  present  improvements  consist  of  a  brick  office  build- 
ing toward  the  east  end  of  lot  82,  and  a  frame  shed  north 
of  the  switches  on  lot  82  but  projecting  slightly  into  Fisk 
street.    The  location  is  shown  on  plat  3,  heretofore  given. 

The  Commonwealth  Electric  Company  occupies  lots  33 
to  39,  inclusive,  and  lots  87  to  97,  inclusive,  and  that  part 
of  Lumber  street  between  Mason's  and  Allen's  canals,  and 
that  part  of  Fisk  street  between  Lumber  street  and  the 
north  line  of  lot  97  extended.  The  Commonwealth  Electric 
Company  is  engaged  in  the  business  of  manufacturing  and 
selling  electric  current.  The  buildings  placed  on  said  lands 
by  the  said  company  and  now  occupied  by  it  are  as  follows : 
The  main  building,  which  is  of  brick,  two  hundred  and 
forty  feet  in  its  east  to  west  measurement  and  two  hundred 
and  thirty  feet  from  north  to  south.  Its  west  line  is  nearly 
coincident  with  the  west  line  of  Fisk  street  vacated,  and 
the  building  extends  thence  easterly,  occupying  a  consider- 
able portion  of  lots  92  and  91  and  a  small  part  of  lot  90. 
Its  location  is  shown  on  plat  3.  Switch  tracks  enter  the 
building  as  set  forth  thereon.  Its  north  line  is  sixty-six  feet 
south  of  the  north  line  of  lot  97  extended.  The  construc- 
tion of  the  building  was  begun  in  June,  1902,  and  completed 
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before  May  i,  1904.  The  building  contains  machinery  for 
generating  electricity.  It  is  about  eighty  feet  in  height, 
with  large  smoke-stacks.  The  machinery  is  massive,  and 
a  considerable  portion  of  it  is  located  within  the  lines  of 
Fisk  street.  Other  improvements  on  the  property  of  the 
Commonwealth  Company  consist  bf  a  small  gate-keeper's 
office,  (a  frame  structure,  one  story  high,)  at  the  north- 
west comer  of  lot  88 ;  a  substantial  brick  building,  approxi- 
mately one  hundred  and  fifty  feet  in  length,  occupying  the 
eastern  portion  of  lots  95  and  96;  a  long  frame  shed  occu- 
pying a  portion  of  lot  36  and  Lumber  street  vacated,  and  a 
small  frame  structure  on  the  north-west  corner  of  lot  93, — 
all  of  which  are  shown  on  plat  3  above. 

The  exact  character  and  position  of  the  machinery  is  set 
forth  in  a  stipulation  filed  by  the  parties  to  this  litigation, 
substantially  as  follows :  The  actual  manufacturing  of  elec- 
tricity is  carried  on  entirely  within  the  large  brick  building. 
There  is  a  brick  wall  extending  north  and  south  from  the 
north  to  the  south  end  of  this  building  to  its  full  height, 
the  east  face  of  which  is  six  feet  west  of  the  east  line  of 
the  vacated  portion  of  Fisk  street.  The  portions  of  this 
building  east  and  west  of  the  east  face  of  the  brick  wall 
constitute  one  entire  building  and  together  constitute  a  part 
of  the  plant  of  the  Commonwealth  Electric  Company,  which 
is  devoted  exclusively  to  the  business  of  manufacturing  and 
distributing  electricity.  This  plant  consists  of  steam  boilers 
for  making  steam  used  in  the  generation  of  electrical  cur- 
rent, and  steam  turbines  and  generators  for  generating  elec- 
tricity by  the  use  of  the  steam  made  in  the  boilers,  and  of 
other  necessary  equipment.  All  the  steam  boilers  in  this 
plant  are  located  in  that  part  of  this  building  which  is  east 
of  said  brick  wall,  and  the  west  end  of  each  of  these  boil- 
ers is  located  8.94  feet  east  of  the  west  face  of  the  brick 
wall.  There  arc  in  that  part  of  the  building  west  of  the 
brick  wall  ten  steam  turbines  and  electrical  generators,  ar- 
ranged in  a  line  from  the  north  to  tlie  south  end  of  that 
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part  of  the  building  which  is  west  of  the  brick  wall,  (which 
room  is  called  the  turbine  room,)  each  of  which  turbines 
and  generators  is  fixed  upon  a  vertical  shaft  and  constitutes 
a  body  of  machinery  which  is  of  a  cylindrical  shape,  about 
twenty-five  feet  high  and  sixteen  feet  in  diameter  at  the 
base  and  narrowing  to  about  twelve  feet  in  diameter  at  the 
top.  These  turbines  and  generators  are  so  located  that  the 
east  half  of  each  one  of  them  is  upon  the  east  side  and  the 
west  half  on  the  west  side  of  a  line  drawn  through  the  cen- 
ter of  Fisk  street  vacated.  Running  from  the  part  of  the 
building  which  is  east  of  the  brick  wall  are  ten  metal  pipes, 
fourteen  inches  inside  diameter,  which  run  from  the  steam 
boilers  through  the  brick  wall  into  that  part  of  the  build- 
ing west  of  the  wall  and  there  connect  with  the  steam  tur- 
bines, each  of  the  pipes  connecting  the  boiler  to  which  it  is 
attached  with  the  corresponding  turbine,  said  pipes  being 
used  for  the  purpose  of  conveying  steam  from  the  boilers 
to  the  turbines,  for  the  puri)ose  of  operating  the  turbines  in 
the  making  of  electricity  in  said  plant.  The  portion  of  the 
building  west  of  the  wall  is  all  one  room,  and  along  the 
east  side  of  it,  about  fifteen  feet  from  the  ground  floor,  is 
a  balcony  five  feet  in  width,  extending  along  the  entire  east 
side  of  the  turbine  room,  and  opening  upon  this  balcony  are 
six  doors  in  the  brick  wall  at  substantially  equal  intervals 
from  the  north  to  the  south,  which  doors  lead  onto  the  floor 
of  the  second  story  of  that  part  of  the  large  brick  build- 
ing which  is  east  of  the  wall,  and  immediately  below  said 
six  doors  are  six  large  double  doors,  which  lead  from  the 
ground  floor  on  the  turbine  room  into  that  part  of  the  build- 
ing east  of  the  brick  wall,  or  the  boiler  room. 

The  Commonwealth  Company  has  used,  and  is  using, 
the  curved  track  across  lots  82  to  85  in  connection  with  the 
switch  track  constructed  by  it  in  1902,  branching  from  the 
curved  track  in  Fisk  street  towards  the  east,  opposite  lot  85, 
and  thence,  with  its  branches,  entering  lots, 87  to  90,  as 
shown  on  plat  3,  almost  exclusively  for  the  purpose  of  car- 
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rying  coal  onto  the  lots  owned  by  it  lying  east  of  Fisk 
street,  into  the  part  of  the  building  east  of  the  brick  wall 
and  wherein  its  boilers  are  located,  to  be  used,  and  actually 
used  by  it,  for  producing  steam  in  said  boilers  and  for  the 
purpose  of  carrying  away  the  cinders  and  ashes  remaining 
after  the  combustion  of  the  coal.  The  company,  in  operat- 
ing its  plant,  uses  large  quantities  of  coal  in  the  furnaces 
under  these  steam  boilers.  The  steam  made  in  the  steam 
boilers  from  said  coal  is  conducted  from  the  boilers  through 
said  metal  pipes  to  the  steam  turbines  in  the  turbine  room 
and  there  used  in  the  turbines  for  the  manufacture  of  elec- 
tricity. These  conditions,  with  reference  to  the  arrange- 
ment and  operation  of  the  plant,  existed  at  the  filing  of  the 
original  petition,  with  the  exception  that  at  that  time  there 
were  only  four  steam  turbines  and  electric  generators,  with 
their  connecting  boilers,  in  the  plant,  while  now  there  are 
ten  turbines  and  generators,  with  their  connecting  boilers, 
therein. 

All  the  ^witching  done  over  the  curved  track  has  been 
done  by  the  Burlington  railroad,  with  its  locomotives.  The 
east  and  west  switch  track  Has  been  used  exclusively  by  the 
owners  of  lots  82  to  86,  and  the  owners  and  occupants  of 
said  lots  have  never  used  the  tracks  south  of  the  south  line 
of  lot  86,  except  that  during  the  occupancy  by  the  Henry 
Witbeck  Company  of  lots  south  of  lot  86  that  company  used 
a  portion  of  the  tracks  opposite  the  lots  it  occupied,  and 
very  rarely  at  other  periods  lines  of  cars  standing  for  the 
most  part  opposite  lots  82  to  86  were  pushed  slightly  south 
of  the  latter  lot.  From  the  first  use  of  the  property  in  ques- 
tion to  approximately  the  year  1885  the  curved  track  was 
used  by  the  occupants  of  the  several  lumber  yards  for  ship- 
ping their  lumber  out  over  the  curved  track  to  the  Burling- 
ton road.  During  that  period,  and  continuously  since  that 
time,  substantially  all  receipts  of  lumber  by  all  of  the  occu- 
pants of  yards  on  the  property  in  question  were  by  water, 
and  cars  coming  in  by  the  curved  track  were  sent  in  empty. 
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to  be  filled  at  the  yards.  During  the  period  from  1868 
to  approximately  1885  the  switching  of  these  cars  over  the 
curved  track  was  done  partly  in  the  day  and  partly  at  night, 
but  after  the  year  1885  a  change  in  the  service  was  made, 
and  from  that  time  to  the  purchase  of  the  property  by  the 
Commonwealth  Company  switching  over  the  curved  track 
was  only  during  the  night  time,  (except  on  Sundays,  when 
it  was  done  in  the  daytime,)  and  on  rare  occasions  at  other 
times  during  the  day,  seemingly  by  the  special  request  of 
the  occupants  of  the  yards  south  of  lot  85,  and  then  by  the 
consent  of  the  owners  of  lots  82  to  86.  At  all  times  the 
cars  were  placed  in  numbers  and  at  places  to  suit  the  con- 
venience of  the  occupants  of  the  different  yards,  and  the 
curved  track  apparently  was  used  by  the  various  occupants 
of  these  yards  for  the  cars  to  stand  on  while  they  were  be- 
ing loaded  and  unloaded  with  lumber. 

The  use  of  the  curved  track  by  the  Commonwealth  Elec- 
tric Company  has  been  substantially  as  follows:  During 
the  time  of  the  construction  of  its  buildings  the  materials 
were  delivered  by  cars  over  it.  This  use  occurred  during 
the  day  as  well  as  during  the  night,  and  continued  for  the 
period  of  a  year.  The  machinery  for  the  buildings  was 
likewise  delivered  in  the  same  way.  No  proof  of  objections 
on  the  part  of  the  owners  or  occupants  of  lots  82  to  86  was 
made.  During  the  last  named  period  Deacon  &  Co.  were 
in  possession  of  lots  82  to  86,  and  upon  one  occasion  a  re- 
quest was  made  of  the  Commonwealth  Electric  Company 
by  that  finii  that  the  cars  running  to  and  from  the  Common- 
wealth plant  or  standing  upon  the  tracks  be  so  handled  or 
placed  as  to  enable  them  to  load  their  cars  without  interrup- 
tion. After  the  occupancy  of  the  appellant  company  a  re- 
quest was  made  by  that  company  of  the  Burlington  road  to 
place  the  Goodwillie  cars  upon  the  track  south  of  their  occu- 
pation, so  that  when  the  Commonwealth  Company  switched 
its  cars  through,  the  Goodwillie  cars  would  not  have  to  be 
removed  entirely  from  the  track  in  question.    This  request 
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was  not  granted.  Deacon  &  Co.  used  the  curved  track  with- 
in lots  82  to  85  during  the  daytime  to  load  and  unload 
lumber.  After  the  completion  of  its  buildings,  as  heretofore 
set  out,  the  Commonwealth  Company  used,  and  is  using, 
as  ^hown  by  the. stipulation  between  the  parties  heretofore 
set  out,  the  qurved  track. 

The  special  master  made  an  exhaustive  report  to  the  su- 
perior court,  setting  forth  the  fa^ts  as  stated  above  and  his 
conclusions  of  law  thereon,  and  the  court,  after  a  hearing, 
.entered  a  decree  finding,  among  other  things,  that  the  deeds, 
conveyances  and  other  instruments  in  writing  in  the  chain 
of  title  of  said  D.  M.  Goodwillie  Company  to  said  lot  82 
(except  the  north  twenty-five  feet  thereof)  and  said  lots  83 
to  86,  in  Greene's  South  Branch  addition  to  Chicago,  and 
said  records  in  the  recorder's  office  of  Cook  county  of  said 
deeds,  conveyances  and  other  instruments  of  writing  which 
were  recorded,  as  theretofore  set  out  in  the  decree,  were 
destroyed  by  fire,  as  therein  stated,  and  that  they  be  es- 
tablished and  restored,  and  that  title  in  fee  simple  of  said 
petitioner  in  and  to  the  said  premises  be  and  is  established 
and  confirmed,  subject  only  to  the  easements  hereinafter 
expressly  decreed  to  be  and  exist  thereon,  or  any  portions 
thereof;  that  the  copy  of  said  easement  agreement  between 
said  dock  company  and  said  Reed,  Cutler  and  the  Witbecks, 
dated  February  28,  1865,  and  recorded  in  the  office  of  the 
recorder  of  deeds  of  Cook  county,  as  hereinabove  set  out, 
is  a  true  copy  of  the  original  agreement  which  was  recorded 
in  the  recorder's  office  on  December  30,  1865,  and  that  the 
terms  and  provisions  of  said  agreement,  as  the  same  are 
above  set  forth,  are  binding  upon  the  parties  to  this  cause 
and  upon  all  parties  claiming  through  or  under  them ;  that 
the  defendant  the  Commonwealth  Electric  Company,  its 
successors  and  assigns,  as  owners  of  lots  33  to  39  and  87 
to  93,  inclusive,  including  the  half  of  vacated  Fisk  street 
and  of  vacated  Lumber  street  lying  adjacent  to  said  lots, 
all  in  Greene's  South  Branch  addition  to  Chicago,  have 
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the  right  to  use,  in  perpetuity,  the  said  curved  switch  track 
extending  from  the  railroad  track  of  the  Chicago,  Burling- 
ton and  Quincy  Railroad  Company  on  the  north  twenty-five 
feet  of  Greene's  South  Branch  addition  and  down  the  center 
of  Fisk  street  to  the  south  line  of  lot  86  extended,  as  said 
curved  switch  track  is  now  located  ^and  laid  out,  as  shown 
on  said  plats,  in  common  with  s^id  Goodwillie  Company,  as 
the  owner  of  said  lots  82  to  86,  inclusive,  its  successors  and 
assigns,  in  accordance  with  the  terms  and  conditions  of  said 
easement  agreement ;  that  the  petitioner  and  said  Common- 
wealth Company,  and  their  respective  successors  and  assigns, 
have  the  right  to  use  said  switch  track  in  common,  for  the 
purpose  of  transferring  railroad  cars  thereon,  at  all  times, 
back  and  forth  between  said  track  of  the  Burlington  Rail- 
road Company  on  the  north  twenty-five  feet  of  Greene's 
South  Branch  addition  and  said  lots  in  this  clause  described, 
owned  by  the  said  Goodwillie  Company  and  said  Common- 
wealth  Company,  respectively,  for  the  use  and  benefit  of 
said  lots,  respectively;  that  said  Goodwillie  Company,  sub- 
ject only  to  the  easehient  herein  decreed  in  favor  of  said 
Commonwealth  Company,  has  the  right  to  use  the  ground 
covered  by  said  curved  switch  track  and  said  track  upon 
its  premises  for  all  lawful  purposes  not  inconsistent  with 
the  rights  of  said  Commonwealth  Company,  its  successors 
and  assigns,  as  herein  set  forth ;  that  the  right  of  the  Com- 
monwealth Company,  its  successors  and  assigns,  to  use  said 
curved  switch  track,  as  aforesaid,  constitutes  a  perpetual 
easement  in  said  lots  82,  (except  the  north  twenty-five  feet 
thereof,)  83,  84  and  85  in  Greene's  South  Branch  addition, 
appurtenant  to  said  lots  33  to  39  and  lots  87  to  93,  inclu- 
sive, in  Greene's  South  Branch  addition,  including  the  half 
of  vacated  Fisk  street  and  vacated  Lumber  street  lying  ad- 
jacent to  said  lots ;  that  said  easement  is  not  appurtenant  to 
any  of  lots  94  to  97  in  Greene's  South  Branch  addition,  or 
to  the  half  of  vacated  Fisk  street  or  of  vacated  Lumber 
street  lying  adjacent  to  said  lots  94  to  97,  or  any  of  them, 
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and  is  not  appurtenant  to  lots  98  to  105,  or  to  any  part 
thereof;  that  the  use  of  the  said  curved  switch  track  by 
the  Commonwealth  Company  in  connection  with  the  switch 
track  constructed  by  it  in  1902,  branching  toward  the  east, 
opposite  lot  85,  for  the  purpose  of  hauling  coal,  cinders 
and  ashes  thereover,  as-  hereinbefore  set  forth,  is  within  the 
rights  of  said  company,  aijd  that  said  company,  its  succes- 
sors and  assigns,  have  the  right  to  continue  such  use  of 
said  curved  switch  track ;  that  by  said  easement  agreement 
of  February  28,  1865,  neither  said  Reed,  Cutler,  John  H. 
Witbeck  nor  George  Witbeck,  nor  any  of  them,  nor  any 
persons  holding  said  lots  82  to  86  in  Greene's  South  Branch 
addition  under  them,  acquired  any  right  to  the  use  of  any 
part  of  the  extension  of  said  curved  switch  track  in  Fisk 
street  south  of  the  south  line  of  said  lot  86  extended,  and 
that  said  Commonwealth  Company,  by  the  construction  and 
maintenance  of  the  fence  across  Fisk  street,  has  not  excluded 
the  petitioner  from  the  exercise  of  any  rights  acquired  by 
petitioner  under  said  agreement;  that  the  Commonwealth 
Company,  its  successors  and  assigns,  Js  owners  of  the  lands 
to  which  the  easement  in  said  curved  switch  track  is  ap- 
purtenant, have  the  right  forever  to  maintain  said  curved 
switch  track  in  its  present  location,  as  hereinbefore  de- 
scribed, and  that  the  cost  of  maintaining  the  same  shall  be 
borne  by  the  parties  using  the  same  in  accordance  with  the 
provisions  of  the  agreement  dated  February  28,  1865 ;  that 
the  Commonwealth  Company,  its  successors  and  assigns,  are 
not  entitled  to  maintain  the  existing  connection  between  said 
curved  switch  track  and  the  track  constructed  by  said  com- 
pany in  1902,  and  branching  towards  the  west  from  the 
track  in  Fisk  street  opposite  the  dividing  line  between  said 
lots  88  and  89,  entering  said  lot  97  and  thence  running  south 
parallel  with  Fisk  street  (vacated)  into  lot  35,  (this  switch 
track  is  shown  on  said  plat  3,)  or  to  connect  with  the  said 
curved  switch  track  any  track  onto  lots  94  to  97,  aforesaid, 
or  any  of  them. 
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The  findings  of  the  decree  followed  the  recommenda- 
tions of  the  master,  except  in  one  respect.  The  master  re- 
ported that  the  cost  of  construction  of  the  curved  switch 
track  was  paid  in  the  first  instance  by  John  S.  Reed,  Asa  E. 
Cutler,  John  H.  and  George  Witbeck,  or  the  firm  of  Cut- 
ler, Witbeck  &  Co.,  representing  the  same  interests,  and  that 
subsequent  to  such  payment,  to-wit,  on  August  19,  1865, 
they  sent  a  bill  to  Jacob  and  Henry  Beidler,  under  the  name 
of  Beidler  &  Bro.,  for  $300.15,  being  eleven-fifteenths  of 
the  cost  for  237  feet  of  said  switch  track,  and  that  said  bill 
was  paid  by  Beidler  &  Bro.  and  that  the  cost  of  the  remain- 
der of  the  track  was  borne  in  like  proportion ;  that  the  first 
cost  of  extension  of  the  switch  track  south  of  Fisk  street, 
including  the  first  branches  leading  therefrom,  as  above  set 
forth,  was  paid  by  Jacob  and  Henry  Beidler,  owners  of  the 
property  lying  south  of  the  south  line  of  lot  86;  that  the 
cost  of  maintaining  the  tracks  on  Fisk  street  south  of  the 
south  line  of  lot  86,  and  of  altering,  repairing  and  main- 
taining all  the  branches  south  of  said  line,  has  always  been 
paid  by  the  owners  of  the  property  lying  south  of  said  line ; 
that  the  cost  of  maintaining  the  curved  switch  track  from 
Twenty-second  street  to  the  south  line  of  lot  86  was  paid 
at  first  in  the  above  proportion  of  four-fifteenths  thereof 
by  the  owners  of  lots  82,  except  the  north  twenty-five  feet 
thereof,  and  of  lots  83  to  86,  inclusive,  and  eleven-fifteenths 
thereof  by  the  owners  of  property  south  of  lot  86;  that  an 
expenditure  of  $66  for  the  repair  of  said  switch  track  in  the 
latter  part  of  1867  was  paid  in  the  above  proportion;  that 
subsequently  the  proportions  were  changed  according  to  the 
relation  of  the  numbers  of  lots  south  of  lot  86  using  the 
curved  switch  track,  to  the  five  lots  82  to  86;  that  in  1898 
bills  aggregating  a  considerable  sum  were  paid  by  the  own- 
ers in  the  proportion  of  four-nineteenths  by  the  owners  of 
lots  83  to  86  and  fifteen-nineteenths  by  the  owners  of  lots 
south  of  lot  86;  that  in  1903  certain  repairs  were  made  to 
the  curved  track  at  a  cost  of  $218.08,  which  amount  was 

S41  —  6 


66         GooDwiLLiE  Co.  V.  Commonwealth  Co.    [Ml  DL 

paid  by  the  Commonwealth  Company,  without  contribution 
from  the  owners  of  lots  82  to  86;  that  the  cost  of  main- 
tenance of  the  switch  track  running  east  and  west  on  lot  82, 
terminating  at  Fisk  street,  has  always  been  paid  in  full  by 
the  owners  of  lots  82  to  86. 

Appellant  filed  an  objection  to  a  part  of  the  above  state- 
ment, claiming  that  the  evidence  showed  that  the  original 
cost  of  construction  of  the  curved  track  south  of  the  north 
line  of  the  south  half  of  lot  82  to  a  point  in  the  center  of 
Fisk  street,  as  far  as  the  south  line  of  lot  86  extended  to 
the  center  of  Fisk  street,  was  borne  solely  by  John  S.  Reed, 
Asa  E.  Cutler,  John  H.  and  George  Witbeck,  and  that  no 
part  of  the  original  cost  of  construction  of  this  part  of  said 
switch  track  was  borne  by  Jacob  Beidler  or  Henry  Beidler, 
or  either  of  them.  This  objection  was  sustained  by  the 
court.  In  all  other  respects  the  conclusions  of  the  master 
and  the  findings  of  the  decree  substantially  coincide. 

The  Chicago  Title  and  Trust  Company,  as  executor  of 
the  will  of  John  H,  Witbeck,  deceased,  has  filed  a  brief 
herein,  in  which  the  same  position  is  taken  on  all  legal  ques- 
tions raised  as  that  taken  by  the  appellant  company. 

James  E.  Munroe,  and  Martin  M.  Gridi^ey,  for  ap- 
pellant : 

Agreements  imposing  burdens  on  one  estate  for  the  ben- 
efit of  another  are  to  be  strictly  construed  against  the  gran- 
tee, so  that  nothing  will  pass  except  what  is  clearly  granted. 
Railway  Co,  v.  Railway  Co.  58  Minn.  128;  Eckhart  v. 
Irons,  128  111.  568;  Hutchinson  v.  Ulrich,  145  id.  337; 
Bwertsen  v.  Gerstenberg,  186  id.  344;  Hays  v.  St,  Paul 
Church,  196  id.  633;   Downen  v.  Rayburn,  214  id.  342. 

The  rule  that  restrictions  on  the  use  of  property  held 
in  fee  are  not  favored,  and  that  in  construing  such  restric- 
tions all  doubts  are  resolved  in  favor  of  the  free  use  of 
property  for  all  lawful  purposes  in  the  hands  of  the  owner 
of  the  fee, — in  favor  of  natural  rights  and  against  restric- 
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tions  thereon, — applies  equally  whether  the  restrictions  are 
in  the  nature  of  reservations  to  the  grantor  or  are  direct 
grants  to  the  grantee,  or  are  purely  easement  or  restrictive 
agreements  not  contained  in  or  accompanying  a  conveyance 
of  the  fee.  Clark  v.  James,  87  Hun,  215;  White  v.  Col- 
lins Con,  Co.  82  App.  Div.  i ;  Sonn  v.  Heilberg,  38  id. 
515;  Deeves  v.  Constable,  87  id.  352;  Lewis  v.  Ely,  100 
id.  252;  Huhbcll  v.  Warren,  8  Allen,  173. 

No  person  not  a  party  to  the  easement  contract  in  ques- 
tion could  take  a  grant  of  an  easement  under  it.  The  ease- 
ment contract  is  a  deed  inter  partes.  Murphy  v.  Lee,  144 
Mass.  371 ;  Sheppard's  Touchstone  by  Atherly,  237;  Moid- 
ton  V.  Faught,  41  Me.  298;  Stockwell  v.  Couillardy  129 
Mass.  231. 

A  reservation  in  favor  of  a  grantor  in  a  deed  operates 
as  a  grant  back  to  the  grantor  from  the  grantee.  Goold 
v.  Coal  Co.  2  DeG.,  J.  &  S.  600;  Pinley  v.  Simpson,  2  Zabr. 
311 ;  Cooper  v.  Louanstein,  10  Stew.  Eq.  285. 

A  reservation  in  a  conveyance  of  land  in  favor  of  a 
stranger  to  the  conveyance  is  void,  both  at  law  and  in 
equity.  Murphy  v.  Lee,  144  Mass.  371 ;  Tibbetts  v.  Tib- 
betts,  66  N.  H.  360;  Hornbeck  v.  Westbrook,  9  Johns.  73; 
Bridger  v.  Pierson,  45  N.  Y.  601 ;  Tiedeman  on  Real  Prop. 
sec.  843,  p.  850;  Jones  on  Easements,  sec.  loi ;  i  Jones 
on  Real  Prop.  sec.  528. 

A  deed  must  take  effect  upon  its  delivery  or  not  at  all, 
and  only  such  grantees  can  take  under  it,  except  by  way 
of  remainder,  as  were  in  existence  and  ascertained  when  it 
was  delivered.  Delivery  includes  both  parting  with  the 
deed  by  the  grantor  and  acceptance  of  it  by  the  grantee. 
Fash  V.  Blake,  44  111.  302;  Kingsbury  v.  Burnside,  58  id. 
310;  Hulick  V.  ScoiAl,  4  Gilm.  159;    135  111.  79. 

When  the  easement  contract  was  delivered  neither  of 
the  Beidlers  owned  any  lot  fronting  on  Fisk  or  Lumber 
street,  and  neither  of  them  acquired  title  to  any  such  lot 
until  long  after  the  easement  contract  was  delivered,  its  de- 
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livery  presumably  being  at  the  time  of  its  date,  and  there 
being  nothing  to  repel  the  presimiption.  There  is  no  alle- 
gation, no  claim,  no  proof  nor  finding,  that  anyone  who 
owned  land  on  Fisk  or  Lumber  street  when  the  easement 
contract  was  delivered  (other  than  the  dock  company)  ever 
accepted  the  easement  contract  or  even  knew  of  it.  The 
Beidlers,  therefore,  did  not  answer  the  description  of  own- 
ers of  lots  fronting  on  Fisk  street  and  Lumber  street  when 
the  contract  was  delivered.  As  an  immediate  estate  cannot 
be  granted  to  a  person  not  in  esse  and  ascertained  at  the 
time  of  the  delivery  of  the  deed,  it  follows  that  the  Beid- 
lers could  take  nothing  under  the  easement  contract  as  the 
result  of  its  operation.  Faloon  v.  Sintshauser,  130  111.  649; 
Morris  v.  Candle,  178  id.  9;  Miller  v.  McAlister,  197  id.  72. 

The  duty  of  repairing  a  way  appurtenant  to  a  dominant 
estate  is  imposed  by  the  law  upon  the  owners  of  the  dom- 
inant estate,  upon  the  theory  that  those  who  have  the  bene- 
fits should  bear  the  burdens  of  the  easement.  Jones  on 
Easements,  sec.  821. 

The  facts  that  the  owners  of  the  Witbeck  lands  have 
never  paid  anything  for  the  repair  of  the  track  south  of 
the  south  line  of  lot  86,  and  that,  except  during  certain  con- 
siderable periods,  the  occupants  of  these  lands  have  not  used 
any  of  the  track  south  of  lot  86,  cannot  be  given  the  effect 
of  destroying  the  plain  meaning  of  the  contract.  Mere  non- 
user  of  the  extension  during  intervals  of  time,  no  matter 
how  long  continued,  is  of  no  weight,  unless  there  is  a  show- 
jug  of  a  necessity  to  exercise  the  right  of  user,  if  it  existed, 
accompanied  with  proof  of  a  denial  of  the  right  to  use  and 
acquiescence  in  the  denial.    Tinker  v.  Forbes,  136  111.  221. 

The  acts  of  parties  under  a  contract  tending  to  show  a 
practical  construction  of  it  are  unimportant  where  the  con- 
tract is  plain  and  unambiguous,  and  such  acts  cannot  pre- 
vail against  the  evident  meaning  of  the  contract.  Hill  v. 
Priestly,  52  N.  Y.  635;  Nezvport  Lodge  v.  Newport,  138 
Ind.  141;  Hutchins  y,  Dickson,  11  Md.  29. 
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A  Street  is  a  public  highway,  and  the  term  excludes  all 
idea  that  it  is  a  private  way.  27  Am.  &  Eng.  Ency.  of. 
Law,  (2d  ed.)  102. 

By  d  reference  in  an  agreement  between  parties  to  a 
street  as  bounding  land  which  is  the  subject  matter  of  the 
agreement,  a  covenant  is  implied  that  the  street  exists  and 
shall  perpetually  exist  as  an  open  highway,  and  an  estoppel 
is  raised  against  using  the  ground  embraced  within  the 
street  lines  for  purposes  inconsistent  with  a  highway.  Hoi- 
loway  V.  Southmayd,  139  N.  Y.  390;  Z earing  v.  Raber^  74 
111.  409;  Barll  V.  Chicago,  136  id.  278. 

If  the  recognition  in  the  easement  agreement  of  Fisk 
and  Lumber  streets  as  public  highways  implied  a  covenant 
that  they  were  such  and  should  forever  remain  such,  and 

» 

estopped  the  parties  from  asserting  to  the  contrary,  it  is 
impossible  to  reasonably  claim  that  the  dominant  estate 
overlapped  the  lot  lines  and  extended  to  the  street  centers. 
It  makes  no  difference  in  the  application  of  this  rule  that 
the  plat  is  a  common  law  plat  or  that  the  street  has  not 
been  accepted  by  the  public,  since  the  question  involved  is 
simply  one  of  private  right.  Barll  v.  Chicago,  136  111.  278; 
Zearing  v.  Raber,  74  id.  409. 

Private  easements  in  a  street  are  independent  of  the 
public  easements,  and  are  in  their  nature  indestructible  by 
acts  of  the  public  authorities.  Holloway  v.  Southmayd, 
139  N.  Y.  390. 

The  right  conferred  by  a  prescriptive  user  is  confined, 
as  to  its  extent,  manner,  character  and  location,  to  the  user 
maintained  during  the  entire  period  of  prescription  and  can 
not  exceed  or  outrun  such  prior  user,  and  an  alteration  in 
the  substance  of  the  dominant  estate  will  put  an  end  to  the 
prescriptive  right.  Luttrel's  case,  4  Coke,  86;  Postlewaite 
V.  Payne,  8  Ind.  104;  Bank  v.  Reighard,  204  Pa.  391 ;  At- 
wood  V.  BodAsh,  11  Gray,  150;  Milner's  S.  Co.  v.  Railway 
Co.  75  L.  J.  Ch.  Div.  807 ;  New  W.  Corp,  v.  Stovell,  54  id. 
113;    Wimpledon  v.  Dixon,  L.  R.  i  Ch.  Div.  362;    IVil- 
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liams  V.  James,  L.  R.  2  C.  P.  577;  Parks  v.  Bishop,  120 
Mass.  340;  Jones  on  Easements,  sees.  201,  291,  293,  826; 
Ballard  v.  Dyson,  1  Taunt.  279. 

The  owner  of  the  dominant  estate,  whose  easement  is 
acquired  by  prescription,  cannot  change  the  use  to  a  differ- 
ent use  in  substance,  against  the  consent  of  the  owner  of 
the  servient  estate,  even  if  the  new  use  is  less  burdensome 
than  the  old.  Bank  v.  Reighard,  204  Pa.  391 ;  Jones  on 
Easements,  sec.  821. 

Whether  an  easement  be  created  by  express  grant  or  by 
prescription  the  use  cannot  be  changed  to  a  different  one, 
even  if  the  new  use  be  beneficial  to  the  servient  tenement. 
Kavanaugh  v.  Traction  Co,  127  Mo.  App.  266;  Allen  v. 
Water  Co.  92  Gal.  388. 

Wilson,  Moore  &  McIlvaine,  (Isham,  Lincoln  & 
Beale,  of  counsel,)  for  appellee  the  Commonwealth  Elec- 
tric Company : 

It  is  well  settled  that  easements  may  be  created  by  cove- 
nant or  agreement  as  well  as  by  grant.  Jones  on  Ease- 
ments, sees.  104-106. 

Agreements  creating  easements  are  construed  as  any 
other  agreement  is  construed,  so  as  to  carry  out  the  plain 
intent  of  the  parties.  Field  v.  Letter,  118  111.  17;  Barber 
V.  Allen,  212  id.  121. 

In  the  construction  of  agreements  creating  easements, 
the  grant,  in  case  of  doubt,  must  be  taken  most  strongly 
against  the  grantor.  Williams  v.  James,  36  L.  J.  C.  P. 
256;  Dunn  V.  English,  25  N.  J.  L.  126;    14  Cyc.  1201. 

In  cases  of  ambiguity  the  practical  interpretation  of  the 
grant  by  the  acts  of  the  parties  is  resorted  to  to  determine 
the  meaning  of  the  grant.  Jones  on  Easements,  sec.  389 ; 
Winston  v.  Johnson,  42  Minn.  498;  Hopper  v.  Barnes,  113 
Cal.  636;    Walker  v.  Railroad  Co,  215  111.  610. 

Contracts  made  for  the  benefit  of  third  parties  may  be 
enforced  by  the  parties  for  whose  benefit  they  were  made. 
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Dean  v.  Walker,  107  111.  240;  Webster  v.  Fleming,  178 
id.  140. 

Courts  of  equity  will  enforce  agreements  creating  ease- 
ments and  restrictions  on  lands  when  the  intention  of  the 
parties  is  clear,  regardless  of  any  privity  of  estate  or  of 
contract  among  the  parties.  Parker  v.  Nightingale,  6  Al- 
len, 341;  Hubbell y.  Warren,  8  id.  173;  Whitney  v.  Rail- 
way Co.  12  Gray,  359. 

An  easement  or  servitude  may  be  created  in  favor  of  a 
stranger  to  a  contract,  and  such  easement  or  restriction  will 
be  enforced  in  his  favor  by  a  court  of  equity.  Hays  v. 
St.  Paul  Church,  196  111.  633;  2  Washburn  on  Real  Prop. 
(4th  ed.)  303;  Washburn  on  Easements,  (3d  ed.)  *63; 
Gibert  v.  Peteller,  38  Barb.  488;  87  Minn.  91. 

Long  continued  non-user,  accompanied  by  acts  show- 
ing an  intention  to  abandon  the  easement,  constitutes  an 
abandonment.    Jones  on  Easements,  852,  863. 

If  the  owner  of  an  easement  agrees  or  consents  that  a 
building  may  be  erected  on  a  right  of  way  it  amounts  to 
an  abandonment  of  the  easement.  (Vogler  v.  Geiss,  51 
Md.  407.)  His  acts  in  relation  to  the  matter  are  binding 
on  his  successors  in  title.  King  v.  Murphy,  140  Mass.  254; 
Snell  V.  Levitt,  116  N.  Y.  595;  Warshauler  v.  Randall, 
109  Mass.  586. 

The  Commonwealth  Company  has  built  extensive  im- 
provements in  reliance  upon  the  vacation,  and  the  property 
owners  in  the  block,  especially  those  consenting  to  the  va- 
cation, are  estopped  to  demand  that  the  original  condition 
be  restored.    People  v.  Wieboldtj  233  111.  572. 

The  contract  creates  an  easement,  and  not  a  license. 
VanOhlen  v.  VanOhlen,  56  111.  528;  Y eager  v.  Manning, 
183  id.  275. 

An  executed  license  coupled  with  an  interest  in  the  land 
is  irrevocable.     Woodward  v.  Seely,  11  111.  157. 

The  question  whether  the  user  of  the  easement  by  this 
appellee  for  an  independent  part  of  its  business  is  exces- 
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sive  depends  upon  whether  the  user  has  been  made  in  good 
faith  and  is  necessary  for  the  reasonable  enjoyment  of  the 
dominant  estate.  If  the  user,  pursuant  to  the  contract,  is 
reasonably  necessary  for  the  enjoyment  of  the  dominant 
estate  and  is  not  colorable,  then  the  user  is  not  excessive, 
even  if  other  property  is  benefited.  Harris  v.  flower,  74 
L.  J.  127;  Finch  V.  Railway  Co.  L.  R.  5  Exch.  Div.  254; 
Williams  v.  James,  36  L.  J.  C.  P.  256 ;  Gunson  v.  Healy, 
100  Pa.  St.  42;  Simpson  v.  Godmanchester,  L.  R.  App. 
Gas.  696. 

John  T.  Richards,  for  appellee  the  Chicago  Title  and 
Trust  Company,  executor. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Easements  may  be  created  by  covenants  or  agreements 
as  well  as  by  grant.  (Jones  on  Easements,  sees.  104,  106.) 
Agreements  imposing  burdens  upon  one  estate  for  the  bene- 
fit of  another  must  be  strictly  construed.  (Bckhart  v.  Irons, 
128  111.  568;  Downen  v.  Rayburn,  214  id.  342.)  Such  agree- 
ments, however,  creating  easements  must  be  so  construed  as 
to  carry  out  the  plain  intent  of  the  parties.  (Field  v.  Leiter, 
118  111.  17;  Barber  v.  Allen,  212  id.  125.)  In  construing 
such  instruments  the  court  will  look  to  the  circumstances  at- 
tending the  transaction,  the  situation  of  the  parties,  the  state 
of  the  thing  granted  and  the  object  to  be  attained,  to  ascer- 
tain and  give  effect  to  the  intention  of  the  parties.  (Kuecken 
V.  Voltz,  no  111.  264.)  Construing  this  contract  in  the  light 
of  these  surroundings,  it  seems  obvious  that  its  object  was 
to  furnish  an  outlet  for  business  to  the  Burlington  road  for 
the  lots  between  Allen's  and  Mason's  canals.  Not  only  is 
this  indicated  by  the  agreement,  but  that  conclusion  is  sup- 
ported by  the  terms  of  the  contract  entered  into  by  the  rail- 
road company  in  1864  with  the  owners  of  Greene's  South 
Branch  addition  as  to  the  right  of  property  holders  in  said 
addition  to  build  switches  for  business  purposes  from  said 
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property  to  said  railroad.  The  proposition  that  all  the  lots 
between  said  Mason's  and  Allen's  canals  south  of  Twenty- 
second  street  were  to  be  permitted  to  use  the  curved  switch 
track  provided  for  in  said  agreement  is  further  strengthened 
by  the  addenda  made  a  part  of  the  agreement,  which  pro- 
vides that  the  owners  of  lots  loi,  102  and  103  may  use  said 
curved  track  under  certain  conditions  different  from  the 
conditions  provided  for  the  other  lots  in  the  main  part  of 
the  agreement.  Moreover,  if  there  is  any  ambig;iiity  as 
to  the  meaning  of  this  contract,  the  practical  construction 
placed  thereon  by  the  acts  of  the  parties  can  be  resorted  to 
to  determine  the  meaning  of  the  grant.  (Jones  on  Ease- 
ments, sec.  389;  Walker  v.  Illinois  Central  Railroad  Co. 
215  111.  610;  McLean  County  Coal  Co.  v.  City  of  Bloom- 
ington,  234  id.  90.)  Such  construction  by  the  Beidlers  and 
Witbecks  shows  that  appellant's  contention  that  only  one 
track  could  be  constructed  south  of  the  south  line  of  lot  86 
cannot  be  sustained,  as  several  branch  switches  were  con- 
structed and  in  use  south  of  that  point  for  nearly  forty 
years  before  these  proceedings  were  started.  It  is  obvious 
from  the  evidence  in  this  record  that  the  owners  of  lots  82 
to  86  never  claimed  the  right,  under  this  agreement,  to  use 
the  switches  south  of  the  south  line  of  lot  86  from  the  tirne 
said  agreement  was  executed  until  this  controversy  arose. 
Whatever  doubt,  therefore,  there  may  have  been  under  the 
original  contract,  this  point  must  be  held  to  be  settled  ad- 
versely to  appellant's  contention  as  to  its  present  rights  in 
said  tracks  south  of  the  south  line  of  lot  86*.  The  fact  that 
John  H.  Witbeck,  who  was  the  owner  of  lots  82  to  86  when 
said  Fisk  and  Lumber  streets  were  vacated  by  the  city  of 
Chicago,  signed  a  petition  requesting  such  vacation,  shows 
clearly  the  intention  of  the  then  owner  that  the  property 
might  be  used  for  private  purposes  and  that  any  interest 
he  might  have  therein  was  abandoned.  His  acts  in  relation 
thereto  are  binding  upon  his  successors  in  title.  (  Vogler  v. 
Gciss,  51  Md.  407;  King  v.  Murphy,  140  Mass.  254.)    We 
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cannot  see  how  the  vacation  of  Pisk  and  Lumber  streets  and 
the  building  of  the  fence  across  Fisk  street,  as  heretofore 
set  forth  in  the  statement  of  the  case,  injuriously,  affected 
appellant's  rights.  Since  such  vacation  the  Commonwealth 
Company  has  built  extensive  improvements  in  reliance  there- 
on, and  the  property  owners  in  the  block  who  consented  to 
the  vacation,  or  their  successors  in  title,  are  estopped  from 
demanding  that  the  original  condition  be  restored.  People 
V.  Wieboldt,  233  111.  572. 

Had  the  practice  of  doing  all  the  switching  on  the  said 
curved  track  during  the  night  time,  except  Sundays,  been 
followed  from  the  time  the  contract  was  executed,  or  even 
for  twenty  years  continuously,  and  been  adverse,  such  prac- 
tical construction  of  the  agreement  would  have  tended 
strongly  to  uphold  appellant's  contention  that  the  court  be- 
low was  wrong  in  deciding  that  the  Commonwealth  Com- 
pany had  unrestricted  rights  to  the  said  easement  day  and 
night,  but  the  facts  as  shown  in  this  record  indicate  that 
the  doing  of  such  switching  at  night  continued  less  than 
twenty  years  and  was  permissive  rather  than  adverse.  We 
are  therefore  disposed  to  agree  with  the  holding  of  the  trial 
court  that  the  parties  to  said  easement  agreement,  and  their 
successors  and  assigns,  have  the  right  to  use  said  switch 
track  in  common,  for  the  purpose  of  transferring  railroad 
cars  at  all  times  back  and  forth  between  said  railroad  track 
and  the  lots  in  question. 

The  contention  is  made  that  the  easement  created  by  said 
contract  of  February  28,  1865,  was  in  gross  and  not  appur- 
tenant. This  easement  satisfies  all  the  requirements  of  an 
appurtenant  easement.  The  servient  and  dominant  estates 
are  clearly  defined  in  the  contract.  An  easement  will  not 
be  held  to  be  in  gross  if  it  can  fairly  be  held  to  be  appur- 
tenant. (Louisville  and  Nashville  Railroad  Co.  v.  Koelle, 
104  111.  455;  Kuecken  v.  Volt:::,  supra.)  If  the  dominant 
estate  is  clearly  indicated  and  the  easement  is  beneficial  to 
such  estate  then  it  is  appurtenant,  and  it  is  not  necessary 
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that  the  dominant  and  servient  estates  should  be  contiguous 
or  that  the  right  of  way  should  terminate,  as  claimed  by 
appellant,  on  the  dominant  estate.  (Jones  on  Easements, 
sec.  5;  Horner  v.  Keene,  177  111.  390;  Cady  v.  Springfield 
IVater-zvorks  Co.  134  N.  Y.  118.)  We  do  not  think  Gar- 
rison V.  Rudd,  19  111.  558,  holds  to  the  contrary. 

It  is  further  contended  that  section  13  of  chapter  30, 
(Kurd's  Stat.  1908,  p.  491,)  which  provides  that  "every 
estate  in  lands  which  shall  be  granted,  conveyed  or  devised, 
although  other  words  heretofore  necessary  to  transfer  an 
estate  of  inheritance  be  not  added,  shall  be  deemed  a  fee 
simple  estate  of  inheritance,"  etc.,  has  no  application  to 
easements.  As  we  understand  the  argument,  it  is  that  if 
a  perpetual  easement  is  to  be  granted,  the  word  "heirs,"  or 
some  other  word  that  would  convey  a  fee  under  the  com- 
mon law,  must  be  inserted,  and  that  the  word  "forever," 
as  used  in  this  agreement,  does  not  answer  that  purpose. 
We  think  this  question  has  been  settled  adversely  to  appel- 
lant's contention  in  Tinker  v.  Forbes,  136  111.  221,  Horner 
V.  Keene,  supra,  Oswald  v.  Wolf,  126  111.  542,  and  Barber 
V.  Allen,  supra.  While  the  ruling  of  some  courts  is  to  the 
contrary,  the  weight  of  authority  in  this  country  agrees 
with  the  holdings  of  this  court  on  this  question.  The  dock 
company  acquired  a  perpetual  easement  in  the  curved  track 
across  lots  82  to  86  as  appurtenant  to  the  lots  owned  by 
the  dock  company  at  the  date  of  said  easement  contract, — 
that  is,  to  lots  87,  88,  89,  90,  93  and  the  south  half  of  lot  92. 
It  is  the  settled  law  in  this  State  that  an  easement  created 
by  a  grantor  in  the  lands  of  his  grantee,  in  favor  of  the 
lands  retained  by  the  grantor  and  beneficial  thereto,  is  ap- 
purtenant to  the  lands  retained  and  binding  on  subsequent 
purchasers  of  the  grantee's  land.  (Jones  on  Easements, 
sec.  392 ;  Kuecken  v.  Voltz,  supra;  Horner  v.  Keene,  su- 
pra.) Without  question  the  authorities  support  the  finding 
of  the  chancellor  that  the  easement  in  said  curved  track  un- 
der said  agreement  is  appurtenant  to  said  last  named  lots 
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for  the  benefit  of  the  present  owner,  the  Commonwealth 
Electric  Company. 

Appellant  further  insists  that  no  person  not  a  party  to 
the  easement  contract  can  take  the  grant  of  an  easement 
under  it ;  that  the  easement  contract  is  necessarily  between 
the  parties  to  it,  and  that  only  the  dock  company,  or  some 
one  in  privity  with  it,  can  successfully  maintain  a  suit  at 
law  or  in  equity  against  the  parties  of  the  second  part  to 
enforce  the  provisions  of  said  easement  agreement.  The 
trial  court  agreed  with  this  contention  as  to  a  suit  at  law, 
but  held,  in  effect,  that  this  is  a  proceeding  in  equity  and 
governed  by  equitable  rules  of  procedure,  and  that  there- 
fore equitable  defenses  will  be  sustained  and  equitable  rights 
enforced  herein.  {Gage  v.  Caraher,  125  111.  447.)  Parol 
contracts  for  easements  have  frequently  been  given  effect 
by  the  courts  under  the  rule  laid  down  by  Jones  in  his  work 
on  Easements,  (sec.  83,)  that  a  parol  contract  for  an  ease- 
ment, which  equity  will  regard  as  equivalent  to  a  grant, 
must  be  "made  for  a  valuable  consideration  and  accompa- 
nied by  acts  of  part  performance  unequivocally  referable 
to  the  contract."  It  has  been  held  in  this  State  that  where 
a  person,  for  a  valuable  consideration,  makes  a  promise  to 
another  for  the  benefit  of  a  third  person,  such  third  person 
may  maintain  an  action  upon  such  promise;  and  it  is  not 
necessary  in  such  case  that  there  should  be  any  considera- 
tion moving  from  the  third  person  in  whose  favor  the 
promise  has  been  made.  (Dean  v.  Walker,  107  111.  540; 
Webster  v.  Fleming,  178  id.  140;  Ashelford  v.  Willis,  194 
id.  492.)  Courts  of  equity  will  enforce  agreements  creating 
easements  and  restrictions  on  lands  when  the  intention  of 
the  parties  is  clear.  Parker  v.  Nightingale,  6  Allen,  341 ; 
Hubbell  V.  Warren,  8  id.  173. 

Without  attempting  to  set. out  the  evidence  in  detail 
here,  (it  is  referred  to  at  some  length  in  the  statement  of 
the  case,)  we  think  it  is  clear  from  this  record  that  the 
owners  of  lots  south  of  lot  86  served  by  the  curved  track 
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paid  to  the  owners  of  lots  82  to  86  eleven-fifteenths  of  the 
original  cost  of  the  section  of  the  curved  track,  as  provided 
for  in  said  easement  contract;  that  this  payment  and  ac- 
ceptance was  without  question  referable  to  the  contract,  and 
that  the  cost  of  maintaining  said  curved  switch  track  to 
the  south  line  of  said  lot  86  was  likewise  paid  by  the  own- 
ers of  lots  south  of  lot  86  served  by  the  curved  track,  in 
accordance  with  the  terms  of  said  easement  agreement,  and 
also  clearly  referable  to  it. 

Appellant  insists  that  the  payment  made  under  the  said 
original  contract  should  have  been  in  the  proportion  of 
eleven-sixteenths  to  five-sixteenths  instead  of  eleven-fif- 
teenths to  four-fifteenths,  as  shown  by  this  record,  and  that 
as  the  Witbeck  Company  only  paid  in  the  proportion  of 
four  instead  of  five  lots,  the  first  contribution  as  to  the  orig- 
inal cost  of  the  curved  track  cannot  be  referable  to  this 
agreement  but  must  have  been  made  under  some  independ- 
ent agreement.  While  the  first  payment  tends  to  uphold  in 
some  measure  this  contention,  we  think  the  testimony  of 
Augustus  Beidler  and  other  evidence  shows  clearly  that  the 
payments,  not  only  for  the  repair  of  the  tracks  but  the  origi- 
nal cost  as  provided  for  in  such  agreement,  were  made  un- 
der this  contract.  Unless  it  was  understood  by  the  mem- 
bers of  the  Witbeck  corporation  and  the  Beidlers  that  such 
pa3mients  were  being  made  under  such  contract,  we  can  see 
no  reason  why  the  easement  contract  was  restored  by  the 
then  owners  of  the  property  and  filed  for  record  in  1874, 
after  its  destruction  by  the  great  fire  in  1871. 

We  cannot  sustain  the  claim  of  appellant  that  there  can 
be  no  prescriptive  rights  as  to  some  of  the  appurtenant  lots 
because  they  were  in  the  possession  of  tenants  during  the 
alleged  prescriptive  period.  This  claim  is  based  on  the  ar- 
gument that  if  the. property  is  in  the  possession  of  a  tenant 
the  owner  is  prevented  from  acquiring  an  easement  therein 
by  prescription.  This  argument  is  answered  by  the  fact 
that  John  H.  Witbeck,  who  was  then  the  owner  of  the  ser- 
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vient  lots,  was  collecting  from  the  owners  of  the  dominant 
lots  moneys  on  account  of  the  switch  track, — ^and  this  dur- 
ing the  time  the  tenants  occupied  the  dominant  lots.  By 
reason  of  these  payments  and  acquiescing  in  the  user  of  the 
switch  track  by  said  appurtenant  lots  Witbeck  waived  all 
claim  on  this  point.  The  evidence  in  this  record  shows 
conclusively  that  the  owners  of  lots  87  to  93  and  33  to  39, 
inclusive,  had  been  openly  and  notoriously  using  the  said 
curved  track  for  more  than  twenty  years  before  this  pro- 
ceeding was  instituted  and  in  accordance  with  said  easement 
agreement.  The  use  of  the  curved  track  by  said  lots  last 
mentioned  being  under  the  easement  agreement  and  refer- 
able to  it,  the  user  must  be  held  adverse.  Schmidt  v.  Browtij 
226  111.  590. 

Appellant  further  contends  that  if  it  be  assumed  that 
the  easement  contract  g^ranted  an  easement  for  the  benefit 
of  any  land  fronting  on  Fisk  or  Lumber  street,  provided 
the  owners  accepted  its  conditions,  such  easement  does  not 
extend  to  the  center  of  the  street  on  which  such  lots  abut. 
The  detennination  of  this  question  depends  very  largely  on 
whether  the  plat  of  Greene's  South  Branch  addition  to  Chi- 
cago conformed  to  the  requirements  of  the  statute  in  force 
at  the  time  such  plat  was  made.  The  record  shows  that  the 
plat  of  the  subdivision  was  executed  and  acknowledged  by 
certain  of  the  owners  by  their  attorneys  in  fact.  This  was 
not  in  compliance  with  the  statute.  Blair  v.  Carr,  162  111. 
362 ;  Gosselin  v.  City  of  Chicago,  103  id.  623 ;  Russell  a^ 
City  of  Lincoln,  200  id.  511. 

It  is  argued,  however,  that  Hance  and  Greene  were  the 
owners  of  all  the  property  east  of  the  center  line  of  Fisk 
street  at  the  time  this  plat  was  made  and  that  they  acknowl- 
edged the  plat  in  person,  and  that  therefore  the  plat  as  to 
the  property  they  owned  is  a  statutory  plat,  even  though  as 
to  the  other  parts  the  owners  did  not  comply  with  the  stat- 
ute,— that  is,  part  of  the  plat  is  statutory  and  part  common 
law.    We  cannot  assent  to  this  proposition.    The  plat  is  an 
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entirety.  If  any  of  the  owners  of  property  covered  by  the 
plat  failed  to  comply  with  the  statute  it  destroyed  the  valid- 
ity of  the  entire  plat  as  a  statutory  dedication.  At  the  time 
the  agreement  was  entered  into,  Fisk  street  had  not  been 
accepted  by  the  public  and  the  title  of  the  abutting  lot  own- 
ers therefore  extended  to  the  center  of  the  street.  {Ham- 
ilton  V.  Chicago,  Burlington  and  Quincy  Railroad  Co.  124 
111.  235.)  Parties  will  be  presumed  to  have  contracted  with 
reference  to  lots  by  their  legal  boundaries.  Upon  the  ac- 
ceptance of  Fisk  street  by  the  public  the  public  easement  be- 
came a  charge  upon  the  title  of  the  property  owners.  Such 
private  rights,  however,  have  remained,  subject  only  to  the 
right  of  passage  and  use  by  the  public.  It  appears  to  be 
conceded  that  the  vacation  of  these  streets  was  in  accord- 
ance with  the  law.  Such  vacation,  therefore,  destroyed  the 
public  easement  and  restored  the  parties  to  the  full  enjoy- 
ment of  their  private  rights  in  said  lots.  Manifestly,  the 
easement  under  said  contract  extended  to  the  center  of  the 
street  on  which  the  appurtenant  lots  in  question  abutted, — 
that  is,  the  easement  extended  to  the  center  of  Fisk  and 
Lumber  streets  as  to  lots  87  to  93,  inclusive,  and  lots  33 
to  39,  inclusive. 

The  trial  court  held  that  lots  94  to  97  were  not  shown 
by  the  record  to  have  any  rights  in  this  easement  contract. 
We  think  this  holding  was  correct.  At  the  time  the  ease- 
ment agreement  was  executed  and  the  deed  given  by  the 
South  Branch  Dock  Company  to  the  Witbecks  for  said  lots 
82  to  86  Caleb  Allen  was  the  owner  of  lots  94  to  97.  As 
has  been  stated,  he  did  not  purchase  stock  in  said  dock  com- 
pany. While  it  is  clear  that  it  was  intended  that  all  of  the 
lots  between  Mason's  and  Allen's  canals,  including  those 
owned  by  Allen,  should  have  the  benefit  of  the  easement 
contract  under  the  conditions  provided  therein,  no  proof  is 
found  in  the  record  that  the  owners  of  lots  94  to  97  con- 
tributed in  any  way  to  the  original  cost  of  the  curved  track 
or  towards  its  repair.    While  there  is  some  slight  evidence 
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in  the  record  that  tends  to  show  that  some  of  the  parties 
who  occupied  these  lots,  in  connection  with  certain  lots  east 
of  Fisk  street,  for  lumber  business  used  the  curved  track 
for  the  purpose  of  taking  lumber  to  and  from  said  lots  94 
to  97,  still  this  proof  is  very  indefinite  as  to  dates,  length 
of  time  and  amount  of  lumber  moved.  Indeed,  the  proof 
tends  very  strongly  to  show  that  said  lots  94  to  97,  inclu- 
sive, during  most,  if  not  all,  of  the  time  from  the  date  when 
this  contract  was  signed  down  to  the  time  this  controversy 
arose,  used  the  switch  track  west  of  Fisk  street,  which 
curves  south-easterly  across  said  lot  105,  for  carrying  ma- 
terials between  said  Burlington  road  and  the  lots  in  ques- 
tion. It  necessarily  follows  from  what  has  been  heretofore 
stated,  that  the  right  to  use  said  curved  switch  track  under 
said  agreement  is  not  attached  to  the  west  half  of  the  va- 
cated portion  of  Fisk  street  originally  included  within  said 
lots  94  to  97;  and  it  also  follows  that  the  trial  court 
was  right  in  holding  that  the  Commonwealth  Company,  its 
successors  and  assigns,  are  not  entitled  to  maintain  the  ex- 
isting connection  between  said  curved  switch  track  and  the 
track  constructed  by  said  company  in  1902,  branching  to- 
wards the  west  from  the  track  in  Fisk  street  opposite  the  di- 
viding line  between  said  lots  88  and  89,  as  shown  on  plat  3. 
In  view  of  the  conclusions  heretofore  reached  that  cer- 
tain lots  are  appurtenant  or  dominant  to  and  certain  other 
lots  are  non-appurtenant  or  non-dominant  to  said  easement 
in  the  said  switch  track,  one  of  the  most  serious  and  far- 
reaching  questions  in  this  record  is  whether  the  present  use 
of  said  curved  switch  track  by  the  Commonwealth  Company 
is  excessive.  The  master  reported  and  the  court  decreed 
that  the  easement  was  not  appurtenant  to  the  vacated  por- 
tion of  the  west  half  of  Fisk  street, — that  is,  the  land  which 
had  been  a  part  of  that  street  and  was  originally  included 
in  the  eastern  ends  of  said  lots  94  to  97.  The  stipulation 
filed  in  this  case  shows  that  the  ten  turbines  and  generators 
for  supplying  electricity  in  this  plant  are  located  on  this  va- 
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cated  portion  of  Fisk  street;  that  at  least  one-half  of  each 
turbine  is  west  of  the  center  line  of  Fisk  street.  The  pre- 
cise question  thus  presented  has  never  been  passed  on  by  this 
court,  nor,  so  far  as  we  are  advised,  by  any  other  court. 
Somewhat  similar  questions,  however,  have  been  considered. 
In  Jones  on  Easements  (sec.  32)  that  author  states:  "An 
easement  cannot  be  extended  or  made  to  attach  to  land  other 
than  for  the  benefit  of  which  it  was  created.  It  cannot  be 
made  to  attach  to  other  land  which  the  owner  of  a  domi- 
nant estate  may  subsequently  acquire.  *  *  *  a  land 
owner  conveyed  part  of  his  land  to  a  stone  company,  to- 
gether with  a  right  to  construct  a  line  of  railway  over  the 
remaining  part  to  connect  the  land  granted  with  a  public 
railroad.  (Hoosier Stone  Co,  v.  Malott,  130  Ind.  21.)  It 
was  held  that  this  easement  was  appurtenant  to  the  land 
granted,  and  the  stone  company  had  no  right  to  permit  its 
use  by  third  persons  to  convey  stone  quarried  on  lands 
owned  by  them."  Again,  that  author  states  (sec.  360)  : 
"One  having  a  right  of  way  appurtenant  to  certain  land 
cannot  use  it  for  the  benefit  of  other  land  to  which  the  right 
is  not  attached,  although  such  other  land  is  within  the  same 
enclosure  with  that  to  which  the  easement  belongs.  Except 
for  this  rule  the  burden  upon  the  servient  estate  might  be 
increased  at  the  pleasure  of  the  owner  of  the  dominant  es- 
tate. This  rule  is  therefore  applicable  whether  the  way  was 
created  by  grant,  reservation,  prescription  or  as  a  way  of 
necessity.  *  *  *  The  way  is  granted  for  the  benefit  of 
the  particular  land  and  its  use  is  limited  to  such  land.  Its 
use  cannot  be  extended  to  other  land,  nor  can  the  way 
be  converted  into  a  public  way  without  the  consent  of  the 
owner  of  the  servient  estate.  One  having  a  right  of  way 
to  his  land  blackacre  over  the  land  of  another  has  no  right 
to  drive  his  cattle  to  blackacre  and  then  to  other  land  be- 
yond it."    Howell  V.  King,  i  Mod.  190. 

A  owned  three  lots,  all  of  which  were  embraced  in  one 

pasture,  and  had  the  right  to  cross  other  land  to  go  to 
241  —  0 


82         GooDWiLLiE  Co.  V.  Commonwealth  Co.    Bll  EL 

one  of  these  three  lots.  He  crossed  this  other  land  and 
went  to  one  of  his  lots  not  dominant  to  the  easement  for 
the  purpose  of  salting  sheep,  and  on  his  return  was  assaulted 
by  the  owner  of  the  land  subject  to  the  easement.  The 
court  held  that  he  was  a  trespasser.  French  v.  Marstin, 
32  N.  H.  316. 

A  person  had  a  riglit  to  go  over  certain  land  to  reach 
a  three-acre  lot.  Adjoining  this  lot  he  also  owned  a  nine- 
acre  lot,  the  two  not  being  separated  by  any  fence.  Having 
mowed  the  grass  on  his  two  lots  he  proceeded  to  load  the 
hay,  each  load  containing  hay  cut  from  each  of  the  lots. 
An  action  in  trespass  was  sustained.  The  court  held  that 
he  could  only  enter  the  other  party's  land  to  go  to  the  three- 
acre  lot.    Davenport  v.  Lamson,  21  Pick.  72. 

One  Jenkins  was  the  occupant  of  a  field  called  "nine- 
acre  field"  and  of  two  adjoining  fields  called  "Parrott's 
land."  The  nine-acre  field  had  a  right  of  way  over  plain- 
tiff's land  to  the  public  highway.  Jenkins  mowed  all  three 
fields  and  stacked  all  the  hay,  in  good  faith,  on  the  nine- 
acre  field,  afterward  selling  it  to  the  defendant,  James,  who 
carried  it  across  plaintiff's  land  to  the  highway,  which  was 
the  alleged  trespass.  It  was  held  that  this  was  not  an  ex- 
cessive user  of  the  right  of  way.  Williams  v.  James,  2 
L.  R.  C.  P.  577. 

A  private  carriage  road  had  been  established  for  many 
years  as  a  means  of  reaching  certain  enclosures  of  meadow 
and  woodland.  Afterward  Finch  and  others  acquired  a 
portion  of  the  premises,  including  the  fee  (subject  to  the 
easement)  of  the  road,  and  erected  thereon  a  large  lunatic 
asylum.  The  defendant  railway  company  acquired  title  to 
another  portion  of  the  premises  and  maintained  thereon  a 
cattle-pen,  where  large  numbers  of  cattle  were  driven  by 
means  of  the  road  and  were  collected  and  were  then  driven 
over  the  road  to  the  railroad  for  shipment.  Plaintiffs  ob- 
jected on  account  of  the  noise.  The  court  held  that  this 
was  a  lawful  user  on  the  part  of  the  railway  company,  and 
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that  said  company  was  nol  restricted  to  the  user  which  ex- 
isted at  the  time  of  the  grant.  Finch  v.  Great  Western 
Railway  Co.  5  L.  R.  Exch.  254.  See,  also,  on  this  point, 
Reise  v.  Bnos,  76  Wis.  634 ;  Webber  v.  Vogel,  1 59  Pa.  St. 
235;  Greene  v.  Canny,  137  Mass.  64;  Albert  v.  Thomas, 
73  Md.  181. 

While  the  general  principles  that  must  control  are  easily 
stated,  their  application  to  the  complex  and  intricate  ma- 
chinery of  modern  civilization  is  not  in  all  cases  simple  or 
clear.  Some  decisions  of  recent  date  have  been  handed 
down  that  are  more  closely  in  point  than  the  authorities 
heretofore  referred  to.  An  easement  was  imposed  on  cer- 
tain land  in  favor  of  a  lot  called  therein  for  convenience  the 
"pink  land,"  and  afterwards  a  building  was  erected  partly 
on  said  "pink  land"  and  partly  on  adjoining  premises  called 
the  "white  land,"  which  was  not  subservient  to  the  ease- 
ment. It  was  desired  to  use  the  building  for  manufac- 
turing purposes  and  to  use  this  easement  for  hauling  and 
freight  traffic  for  the  benefit  of  all  the  building.  The  court 
refused  such  use.    Harris  v.  Flower j  74  L.  J.  Ch.  127. 

An  automobile  garage  was  erected  on  two  lots,  one  of 
which  was  entitled  to  an  easement  over  an  alley  connecting 
with  the  streets.  The  automobiles  from  the  garage,  both 
that  part  situated  on  the  land  dominant  to  the  easement  and 
that  part  not  on  said  land,  passed  in  and  out  of  the  alley. 
The  court  held  that  the  proprietor  of  the  garage  might  use 
tlie  alley  as  appurtenant  to  that  part  of  the  garage  domi- 
nant to  the  easement  but  not  as  a  means  of  ingress  or  egress 
to  and  from  the  other  portion  of  the  garage  by  means  of 
the  portion  which  was  dominant.  Diocese  of  Trenton  v. 
Taman,  70  Atl.  Rep.  ( N.  J. )  606. 

A  partition  deed  embracing  a  number  of  lots  contained 
a  provision  that  a  certain  alley  should  "be  forever  left  open 
as  a  means  of  ingress  and  egress  for  the  advantage  of  all 
the  property  hereinbefore  conveyed  and  partitioned."  Af- 
terward the  Broad  Exchange  Company  acquired  title  to 
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one  of  said  lots  and  to  certain  other  lots  not  included  in 
said  partition  deed,  and  proceeded  to  erect  on  all  of  said  lots 
a  large  office  building,  .designed  for  the  accommodation  of 
some  seven  thousand  occupants.  The  heat  and  power  plant 
was  located  on  the  premises  dominant  to  the  easement. 
The  coal,  ashes,  paper  and  sweepings  of  the  entire  building 
were  conveyed  through  the  alley.  The  court  issued  an  in- 
junction against  the  owner  of  the  building  and  its  agents 
from  using  the  easement  until  such  time  as  the  building 
should  be  so  arranged  as  to  permit  the  use  of  the  easement 
for  the  advantage  of  the  dominant  tenement  only.  McCul- 
lough  v.  Broad  Exchange  Co.  loi  N.  Y.  App.  566. 

Counsel  for  the  Commonwealth  Company  argue  that  as 
that  company  has  so  arranged  its  entire  plant  that  the  part 
which  contains  the  boilers  is  on  the  dominant  estate  the  use 
of  the  easement  is  not  excessive,  as  the  company  uses  the 
switch  track  to  the  dominant  estate  for  the  purpose  of 
transferring  coal  to  the  furnaces  and  boilers  located  on  the 
dominant  estate,  where  the  coal  is  consumed,  and  the  ashes 
and  cinders  are  then  hauled  away  from  the  dominant  estate 
over  the  track.  They  argue  that  the  steam  plant  is  lo- 
cated next  the  dynamo  plant,  where  electricity  is  generated, 
and  that  the  dynamo  plant  cannot  be  considered  appurte- 
nant to  the  easement,  under  these  circumstances,  any  more 
than  it  could  if  the  steam  had  been  piped  under  the  river  to 
turbine  wheels  on  the  south  side  of  said  river;  that  the  rel- 
ative location  of  the  steam  plant  and  the  dynamo  plant  is 
immaterial ;  that  the  use  of  the  easement  in  hauling  freight 
over  the  switch  is  not  only  within  the  letter  but  within  the 
spirit  of  the  contract,  and  counsel  insist  that  the  only  ques- 
tion presented  is  whether  such  use  of  the  easement  is  within 
the  terms  of  the  grant, — is  unlawful  and  excessive  because 
adjacent  property  receives  benefit  therefrom.  To  support 
their  contention,  counsel  for  the  Commonwealth  Company 
rely  upon  certain  of  the  authorities  heretofore  cited,  but  es- 
pecially upon  the  case  of  Simpson  v.  Godmanchester,  L.  R. 


Oct.  '09.]    GooDWiLLiE  Co.  V.  Commonwealth  Co.        85 

App.  (1897)  696.  In  that  case  the  court  had  under  con- 
sideration the  use  of  an  easement  to  prevent  the  flooding  of 
dominant  lands.  This  easement  consisted  in  the  right  to 
open  sluices  for  the  purpose  of  protecting  from  inundation 
certain  lands  adjoining  the  river,  and  had  been  exercised 
for  two  hundred  years  in  times  of  actual  or  threatened 
flood.  A  suit  was  brought  to  restrain  the  exercise  of  this 
right,  and  it  was  held  by  the  court  that  the  lands  that  had 
so  exercised  it  in  previous  years  could  still  continue  to  ex- 
ercise it,  even  though  by  so  doing  other  lands  not  dominant 
were  benefited,  holding  that  "it  is  no  objection  to  the  exer- 
cise of  a  lawful  right  that  it  may  indirectly  benefit  other 
persons  or  subjects  which  do  not  enjoy  the  same  right." 
We  think,  however,  the  question  in  that  case  is  clearly  dis- 
tinguishable from  the  one  here  presented.  In  that  case  no 
greater  burden  was  imposed  upon  the  servient  estate,  but 
here  the  burden  imposed  is  increased  and  is  in  excess  of 
the  gprant  under  the  said  easement  agreement  by  the  build- 
ing being  located  partly  on  non-dominant  estate,  as  herein 
set  forth. 

Counsel  for  the  Commonwealth  Company  insist  that  if 
the  rule  contended  for  by  appellant  be  upheld,  a  steel  plant 
could  not  use  a  switch  to  haul  iron  and  coal  for  the  manu- 
facture of  steel  billets  onto  the  dominant  estate  if  the  billets 
were  subsequently  to  be  rolled  into  rails  on  non-dominant 
lands ;  that  a  furniture  factory  could  not  use  the  switch  in 
connection  with  the  manufacture  of  furniture  if  the  furni- 
ture was  subsequently  to  be  finished  on  non-dominant  lands ; 
that  a  car  company  could  not  manufacture  car  wheels  on 
dominant  property  and  use  the  easement  if  the  wheels  were 
to  be  subsequently  attached  to  cars  on  non-dominant  prop- 
erty. Under  all  these  illustrations  it  is  argued  that  other 
lands  would  receive  the  benefit  of  such  use.  If  this  argu- 
ment were  sustained  then  the  Commonwealth  Company 
could  have  constructed  a  very  small  part  of  its  building, 
containing  only  the  boilers,  on  the  appurtenant  lots  and 
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could  have  erected  all  the  rest  of  the  plant  on  non-dominant 
property,  even  though  the  plant  covered  acres  of  ground. 
No  arbitrary  or  absolute  rule  can  be  laid  down  that  will 
control  in  every  case.  The  peculiar  or  special  facts  of  each 
case  must  necessarily  be  taken  into  consideration  in  reach- 
ing a  decision.  As  a  general  proposition,  however,  we 
think,  if  the  entire  plant  is  operated  as  a  whole,  that  any 
integral,  necessary  or  indispensable  part  of  the  entire  plant 
cannot  be  situated  on  non-dominant  estate.  As  we  under- 
stand the  question  on  this  record,  it  is  necessary  for  the 
creation  of  electricity  not  only  that  the  boilers  make  the 
steam,  but,  as  a  part  of  the  same  creative  act,  the  steam 
must  be  used  in  the  turbine  wheels  to  propel  the  generators, 
and  the  generators  must  at  the  same  time  be  used  for  the 
purpose  of  generating  electricity, — that  is,  the  steam  cannot 
be  created  as  an  independent  factor.  It  cannot  be  tranfer- 
red  to  non-dominant  estate,  and  thereafter,  an  appreciable 
period  of  time  intervening,  used,  by  a  distinct  and  independ- 
ent act,  for  generating  electricity,  the  same  as  the  billets  of 
steel  can  be  transferred  from  dominant  to  non-dominant  es- 
tate and  later  on  changed  into  the  form  of  rails,  or  the  same 
as  car  wheels  manufactured  on  dominant  estate  can  after- 
wards be  transferred  to  non-dominant  property  to  be  used  in 
making  cars.  The  steam  plant  is  not  a  part  of  this  plant  dis- 
tinct and  separate  from  that  part  of  the  plant  which  gener- 
ates the  electricity.  The  two  are  connected  together  and 
both  are  essential  in  the  operation  of  the  electrical  plant. 
How  can  it  be  said  that  they  are  any  more  distinct  parts  of 
the  same  plant  than  that  the  brain  and  heart  are  distinct  and 
each  working  independently  of  the  rest  of  the  human  body  ? 
The  generators  and  steam  plant  are  both  a  part  of  one  uni- 
form and  indivisible  plant  and  process.  These  turbines  and 
generators  cannot  be  operated  without  the  continuous  sup- 
port and  application  of  the  steam.  Counsel  for  appellant 
well  argue  that  this  steam  plant  is  no  more  independent  of 
the  rest  of  the  plant  than  would  a  steam  plant  on  dominant 
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land  in  a  flouring  mill  be  from  the  shaft  and  machinery 
which  grinds  the  grain  on  non-dominant  land. 

Counsel  for  the  Commonwealth  Company  argue  that 
the  use  of  the  switch  by  the  non-dominant  property  is  a 
reasonable  one  for  the  purposes  of  the  dominant  property, 
and  that  the  Commonwealth  Company  erected  its  plant  in 
good  faith,  without  intending  to  subject  the  easement  to  a 
greater  burden  than  was  intended  when  the  contract  was 
originally  entered  into.  We  are  inclined  to  think  that  this 
contention  is  sound  to  the  extent  of  holding  that  the  use  of 
this  unrestricted  way  is  in  good  faith  and  reasonable  in  so 
far  as  the  change  of  use  is  rendered  necessary  by  using 
the  dominant  or  appurtenant  lots  for  their  present  use,  in- 
stead of  the  former  use  of  the  curved  switch  track  for  lum- 
ber yards,  but  we  do  not  think  this  rule  of  law  can  apply 
to  its  present  use  by  the  non-dominant  lots.  On  principle 
and  authority  the  holding  of  the  trial  court  on  this  last 
point  cannot  be  sustained.  The  entire  plant  of  the  Com- 
monwealth Company,  as  shown  on  plat  3,  both  east  and 
west  of  the  center  line  of  Fisk  street,  must  be  held  to  be  one 
integral,  indivisible  and  entire  whole,  and  the  use  of  the 
switch  in  hauling  coal  for  this  entire  plant  must  be  held  to 
be  an  excessive  user.  The  decree  of  the  chancellor  should 
have  so  found. 

We  are  also  disposed  to  hold  that  the  trial  court  improp- 
erly decided  that  under  this  agreement  the  Commonwealth 
Company  had  the  authority  to  connect  the  branch  switch, 
as  shown  on  said  plat  3,  opposite  the  middle  part  of  said 
lot  85.  Most  favorably  construed  for  the  Commonwealth 
Company's  contention,  we  do  not  think  this  easement  con- 
tract by  its  terms  was  intended  to  allow  more  than  one  track 
north  of  the  south  line  of  said  lot  86. 

It  is  contended,  however,  that  the  construction  placed 
upon  this  contract  by  the  parties  interested  in  years  past 
permitted  a  branch  or  extra  switch  to  be  connected  and  built 
north  of  said  south  line  of  lot  86.     The  proof  as  to  any 
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switch  being  built  north  of  said  south  line  of  said  lot  previ- 
ous to  1902  is  not  at  all  clear  or  satisfactory.  It  is  true, 
there  is  some  evidence  in  the  record  that  one  switch  track 
branched  off  from  the  main  branch  or  switch  at  some  point 
opposite  lot  86,  but  just  how  far  north  of  the  south  line  of 
said  lot  no  witness  testified,  though  all  the  evidence  is  that 
no  switch  track  ever  branched  off  north  of  lot  86. 

Counsel  for  the  Commonwealth  Company  contend  that, 
even  if  this  state  of  facts  be  admitted,  appellant  not  having 
raised  this  question  until  the  amendment  of  its  petition  filed 
in  1908,  it  therefore  waived  its  right  to  raise  it.  Even  if 
John  H.  Witbeck  stood  by  and  permitted  the  construction 
of  the  switch  track  without  objection,  it  cannot  be  held 
that  the  Commonwealth  Company  acted  in  ignorance  of  its 
rights,  and  no  delay  short  of  the  statutory  period  will  bar 
the  relief  contended  for.  Burrall  v.  American  TeL  Co,  224 
111.  266;  Spalding  v.  Macomb  and  Western  Illinois  Rail- 
way Co.  225  id.  585. 

We  think  we  have  covered  all  the  material  points  raised 
on  this  record.  The  facts  are  complicated  and  many  of  the 
questions  difficult.  We  have  been  greatly  aided  in  our 
study  of  the  case  by  the  well  arranged  and  able  briefs  of 
counsel,  together  with  the  very  complete  statement  of  facts 
in  the  report  of  the  special  master. 

The  decree  of  the  superior  court  will  be  reversed  and 
the  cause  remanded,  with  directions  to  re-enter  the  decree 
modified  in  accordance  with  this  opinion,  so  as  to  enjoin 
and  restrain  the  appellee  the  Commonwealth  Electric  Com- 
pany, its  officers,  agents  and  employees,  from  using  said 
easement  over  said  curved  switch  track  in  connection  with 
any  lands  which  (as  specified  in  this  opinion)  are  not  domi- 
nant to  said  easement;  also  to  enjoin  and  restrain  said 
company,  its  officers,  agents  and  employees,  from  using  the 
said  easement  over  said  curved  switch  track  in  connection 
with  the  building  containing  the  generating  plant,  until  such 
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plant  is  so  arranged  as  to  permit  the  use  of  said  easement 
for  the  advantage  and  benefit  only  of  the  lands  that  are 
dominant  to  it,  without  by  the  same  act  subjecting  the  ease- 
ment to  use  in  connection  with  non-dominant  lands;  also 
to  enjoin  and  restrain  said  company,  its  officers,  agents  and 
employees,  from  the  use  of  the  switch  track  which  branches 
oflF  from  the  east  of  said  main  curved  track  opposite  lot  85, 
unless  and  imtil  said  switch  track  is  changed  and  re-built 
so  as  to  connect  with  said  main  curved  track  not  farther 
north  than  the  south  line  of  lot  86.  In  all  other  respects 
the  decree  will  remain  unchanged. 

Reversed  and  remanded,  with  directions. 


The  PEOPI.E  ex  rel,  John  J.  Healy,  State's  Attorney,  Re- 
lator, vs,  Arthur  Pattison,  Respondent. 

Opinion  Hied  June  16,  ipop — Rehearing  denied  October  (5,  ipop. 

Attorneys  at  law — attorney  who  uses  clienfs  money  should 
be  disbarred.  An  attorney  who  collects  money  for  a  client  should 
pay  it  over  promptly,  and  if  he  uses  it  for  his  own  purposes  he  is 
guilty  of  unprofessional  conduct  justifying  his  disbarment;  and 
the  fact  that  at  the  time  he  used  the  money  his  credit  at  the  bank 
was  greatly  damaged  by  depreciation  in  value  of  securities  he  had 
given  the  bank  as  collateral  is  no  excuse. 

Information  to  disbar. 
John  L.  Fogi^e,  for  relator. 
Chari.es  Hughes,  for  respondent 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

An  information  was  filed  against  the  respondent  for  his 
disbarment  for  having  appropriated  to  his  own  use  and 
failed  to  pay  to  his  client  money  collected  for  the  latter. 
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The  respondent  was  admitted  to  the  bar  in  June,  1892. 
He  was  then,  and  for  some  years  afterwards,  engaged  in 
teaching  and  did  not  begin  the  practice  of  his  profession 
until  1902,  when  he  engaged  in  the  collection  business. 
In  December,  1902,  the  Columbia  Shade  Cloth  Company, 
through  its  agent,  delivered  to  him  for  collection  an  account 
against  L.  Tozer  &  Son,  of  San  Francisco,  for  $2973.41. 
Through  a  correspondent  in  San  Francisco  he  effected  a 
settlement,  and  on  May  30,  1903,  received  as  the  proceeds 
of  the  collection  two  checks,  amounting  to  about  $2100, 
which  he  deposited  in  his  bank,  receiving  credit  therefor'  in 
his  individual  account.  On  May  29  the  respondent's  bal- 
ance at  the  baJik  was  $135.35.  During  the  month  of  June 
he  drew  checks  on  this  account  until  it  was  reduced  to 
$8.56,  which  was  his  balance  on  July  i.  No  part  of  this 
money  was  paid  to  the  Columbia  Shade  Cloth  Company 
and  no  payment  has  since  been  made  to  it  except  $15  paid 
on  October  3,  1904,  and  $7  paid  at  a  later  date.  Respond- 
ent rendered  services  to  the  Columbia  Shade  Cloth  Com- 
pany on  other  claims,  for  which  he  charged  between  $30 
and  $40,  and  he  made  an  assignment  to  it  of  a  life  insur- 
ance policy  which  was  subject  to  a  prior  lien,  which  policy 
was  canceled,  leaving  a  balance,  after  payment  of  the  prior 
lien,  of  $33.20,  to  which  die  company  was  entitled.  In 
August,  1903,  the  respondent  gave  to  McDonald,  the  agent 
of  the  Columbia  Shade  Cloth  Company,  his  check  for 
$1899.86  to  pay  its  claim,  but  he  had  no  money  in  the  bank 
to  meet  the  check  and  requested  McDonald  to  hold  it  a  few 
days,  telling  him  he  would  notify  him  when  to  present  it. 
This  check  was  not  paid  though  McDonald  frequently  re- 
quested respondent  to  arrange  for  its  payment,  and  finally, 
in  August,  1904,  respondent  gave  his  note  for  it,  which  was 
renewed,  with  his  wife  as  surety,  in  December,  1904,  and 
has  never  been  paid.  The  evidence  does  not  disclose  with 
certainty  what  compensation  respondent  was  entitled  to  re^ 
tain,  but  it  is  not  questioned  that  there  is  a  considerable 
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sum  due  to  the  Columbia  Shade  Cloth  Company  which  it 
has  not  been  able  to  get  from  him. 

The  respondent's  position  is,  that  about  the  time  he 
received  the  money  his  credit  at  the  bank  became  greatly 
damaged  by  the  depreciation  of  certain  securities  which  he 
had  deposited  with  the  bank  as  collateral;  that  the  com- 
pany permitted  him  to  retain  the  money,  and  that  the  fidu- 
ciary relation  by  virtue  of  which  he  received  the  money 
was  so  modified  by  the  action  of  the  parties  that  his  rela- 
tion to  the  Columbia  Shade  Cloth  Company  became,  as  to 
this  transaction,  merely  that  of  a  debtor.  There  is  no  evi- 
dence whatever  to  sustain  the  latter  contention.  There  is 
nothing  tending  to  show  any  agreement  or  understanding, 
express  or  implied,  for  any  extension  of  credit  to  the  re- 
spondent. On  the  contrary,  McDonald  frequently  requested 
payment,  with  no  result  for  fifteen  months  after  respond- 
ent received  the  money.  The  question  of  his  credit  at  the 
bank  is  entirely  immaterial,  for  he  needed  no  credit  to  pay 
over  to  his  client  the  money  received  for  it. 

There  is  no  justification  for  respondent's  conduct.  By 
virtue  of  his  license  to  practice  law  he  received  the  trust 
and  confidence  of  his  client,  and  the  relation  between  them 
required  of  him  at  least  common  honesty.  He  had  no  right 
to  use  his  client's  money,  collected  by  him  as  an  attor- 
ney, for  his  own  purposes.  He  should  have  paid  it  over 
promptly.  His  failure  to  do  so  was  a  gross  breach  of  his 
professional  duty  and  such  misconduct  in  his  office  as  shows 
him  to  be  unworthy  of  a  license  to  practice  law  in  the 
courts. 

The  rule  will  be  made  absolute. 

Rule  made  absolute. 
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Kathryn  E.  Reifschneider,  Appellee,  vs.  Wai^ter  E. 

Reifschneider,  Appellant. 

Opinion  filed  June  i6,  J  pop — Petition  stricken  October  7,  J  pop, 

1.  Marriage — legality  of  marriage  in  foreign  State  is  adjudged 
by  its  laws.  The  legality  of  a  marriage  taking  place  in  a  foreign 
State,  when  questioned  in  Illinois,  is  to  be  adjudged  by  the  laws 
of  the  foreign  State. 

2.  Same — presumption  in  favor  of  validity  of  marriage  if  cere- 
mony is  proven.  Where  a  marriage  ceremony  is  shown,  the  law 
raises  a  strong  presumption  in  favor  of  the  validity  of  the  mar- 
riage, and  one  who  asserts  its  invalidity  has  the  burden  of  proving 
such  facts  and  circumstances  as  necessarily  establish  its  invalidity. 

3.  Same — effect  of  failure  to  obtain  consent  of  parents.  Unless" 
the  statute  expressly  declares  that  a  marriage  contracted  without 
the  necessary  consent  of  parents  or  compliance  with  other  prelim- 
inary requirements  shall  be  a  nullity,  such  requirements  will,  as  a 
general  rule,  be  held  to  be  directory,  only,  and  the  marriage  will 
be  upheld  though  the  disregard  of  the  statutory  requirements  may 
entail  penalties  upon  the  licensing  or  officiating  authorities. 

4.  Same — when  a  marriage  in  Indiana  is  not  void.  A  marriage 
in  Indiana  between  residents  of  Illinois  is  not  invalid  though  the 
license  was  obtained  in  Indiana  and  the  parties,  respectively  eigh- 
teen and  nineteen  years  of  age,  did  not  have  the  required  consent 
of  their  parents  or  guardians,  where  both  parties  were  capable  of 
contracting  the  marriage  under  the  laws  of  Indiana,  the  ceremony 
was  performed  by  a  properly  authorized  official,  and  it  appears  the 
parties  went  to  Indiana  solely  to  keep  the  marriage,  which  they 
both  believed  to  be  legal,  a  secret 

5.  Separate  maintenance — a  wife  residing  in  a  foreign  State 
may  bring  separate  maintenance  suit  in  Illinois.  A  wife  residing 
in  a  foreign  State  apart  from  her  husband  without  her  fault  may 
maintain  a  separate  maintenance  suit  in  Illinois  in  the  county 
where  the  husband  resides. 

6.  Same — temporary  alimony  may  be  allowed  where  ceremony 
is  admitted.  Temporary  alimony  may  be  properly  allowed  in  a 
separate  maintenance  proceeding,  where  the  defendant,  in  his  an- 
swer to  the  rule  to  show  cause,  admits  that  there  was  a  marriage 
ceremony  but  denies  that  the  marriage  was  legal. 

7.  Same — allowance  of  alimony  is  largely  a  matter  of  discre- 
tion. Whether  alimony  shall  be  allowed,  and  in  what  amount,  is 
largely  a  matter  of  discretion  with  the  trial  court,  and  while  such 
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discretion  is  subject  to  review  it  will  not  ordinarily  be  disturbed, 
on  appeal,  unless  it  has  been  clearly  abused. 

8.  Appeals  and  errors — when  certificate  of  importance  is  not 
'necessary  on  appeal  in  separate  maintenance.  Where  the  validity 
of  the  marriage,  and  not  merely  the  amount  of  alimony,  is  directly 
involved  on  appeal  to  the  Supreme  Court  from  the  Appellate  Court 
in  a  separate  maintenance  proceeding,  the  fact  that  the  amount  of 
alimony  does  not  exceed  $1000  does  not  require  that  a  certificate 
of  importance  be  obtained. 

Appeai,  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;  the  Hon.  Lockwood  Honore,  Judge,  pre- 
siding. 

April  3,  1907,  appellee  filed  in  the  circuit  court  of  Cook 
county  a  bill  for  separate  maintenance  against  appellant, 
alleging  their  marriage  on  August  13,  1904,  and  that  ap- 
pellee had  lived  with  appellant  as  his  wife  until  about  Feb- 
ruary 26,  1905,  when  she  was  compelled  to  separate  from 
him.  After  the  filing  of  the  bill  and  before  the  filing  of 
appellant's  answer  an  order  was  entered  by  the  court  that 
appellant  pay  appellee  five  dollars  each  week  for  her  sup- 
port. Failing  to  comply  with  the  order  a  rule  was  entered 
against  appellant  to  show  cause  why  he  should  not  be  at- 
tached for  contempt  of  court.  In  his  answer  to  the  latter 
order  appellant  stated  that  he  had  been  out  of  employment 
and  was  without  any  means  or  property  out  of  which  to 
pay  said  sum  of  five  dollars  per  week,  also  setting  up  that 
the  alleged  marriage  was  illegal  and  void,  as  both  parties 
thereto  were  minors  and  the  parents  of  neither  had  given 
their  consent  to  the  marriage,  and  for  the  further  reason 
that  within  a  few  months  after  the  alleged  marriage  the 
parties  thereto  had  agreed  to  disregard  any  marriage  con- 
tracted between  them,  and  that  appellee  shortly  thereafter 
took  up  her  residence  in  Pittsburg  and  had  never  requested 
appellant  to  live  with  her  or  support  her.  April  25,  1907, 
the  appellant  filed  his  answer  denying  the  marriage  and  all 
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other  allegations  set  out  in  the  bill.  May  8,  1907,  the  court 
ordered  appellant  to  pay  appellee,  on  account  of  solicitor's 
fees,  the  sum  of  $50,  and  also  entered  an  order  committing 
him  to  jail  for  failure  to  pay  the  alimony  as  previously  or- 
dered by  the  court,  there  being  $10  due  at  that  time.  From 
such  order  of  commitment  appellant  appealed  to  the  Appel- 
late Court. 

On  a  hearing  of  the  suit  for  separate  maintenance  the 
court  found  for  appellee;  that  appellant  was  able  to  pro- 
vide for  her,  and  that  he  pay  her  the  sum  of  $7.50  per  week' 
from  the  date  of  the  entry  of  the  decree,  $14.60  which  ap- 
pellee had  paid  out  to  enable  her  to  prosecute  her  suit,  and 
the  sum  of  $100  for  her  solicitor's  fees,  and  also  costs  of 
suit.  From  this  decree  an  appeal  was  taken  to  the  Appel- 
late Court,  where  it  was  consolidated  with  the  appeal  from 
the  contempt  order.  The  Appellate  Court  affirmed  the  de- 
cree of  the  trial  court  in  both  appeals.  Further  appeals 
were  prosecuted  to  this  court  from  the  judgments  of  the 
Appellate  Court  in  both  cases.  The  t\Vo  cases  were  consoli- 
dated and  heard  together  here  on  one  record. 

John  Gibson  Hai,e,  for  appellant. 

Robert  P.  Bates,  and  Wiluam  H.  Emrich,  for  ap- 
pellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

August  13,  1904,  the  parties  to  this  litigation,  one  being 
a  little  more  and  the  other  a  little  less  than  nineteen  years 
of  age,  went  to  Hammond,  Indiana,  from  their  homes  in 
Chicago  for  the  purpose  of  being  married,  and  the  cere- 
mony was  there  performed  by  the  city  judge  of  Hammond. 
They  had  become  acquainted  in  a  high  school  in  Chicago 
which  they  had  recently  been  attending,  and  had  been  keep- 
ing company  and  were  engaged  for  some  time  previous. 
Appellant  expressed  a  desire  that  they  be  married  but  tliat 
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it  be  kept  secret  until  he  became  of  age,  on  the  gpround  that 
he  was  not  able  to  support  a  wife.  He  told  no  one  about 
the  ceremony  being  performed,  but  appellee  told  her  sister 
and  a  housekeeper  in  her  father's  house  the  evening  she 
came  back  from  Hammond.  Her  mother  was  dead.  From 
that  time  she  lived  at  her  father's  house  in  Chicago  tuitil 
his  death  and  appellant  lived  at  the  home  of  his  mother. 
In  September,  1904,  appellee  obtained  a  position  where  she 
earned  $30  a  month.  At  the  time  of  their  alleged  marriage 
appellant  was  earning  $9  a  week.  It  appears  from  the 
testimony  that  he  never  gave  appellee  any  money  for  her 
support  and  he  testified  he  could  not  support  her.  In  Feb- 
ruary, 1905,  appellant's  mother  found  the  marriage  certifi- 
cate and  called  up  appellee  on  the  telephone  and  asked  her 
to  come  to  her  (appellant's  mother's)  home.  Appellant,  his 
mother,  appellee  and  her  brother-in-law,  were  present  and 
the  marriage  was  discussed.  It  appears  that  at  this  confer- 
ence appellant's  mother  wished  them  to  start  housekeeping 
and  that  appellee  expressed  a  willingness  to  do  so,  while 
appellant,  although  not  doing  much  talking,  stated  that  he 
would  not  live  with  appellee, — ^that  he  could  not  support 
her/  Appellee's  brother-in-law  oflfered  them  a  home  with 
himself  and  his  wife  until  they  could  get  settled  in  a  flat 
of  their  own.  While  the  testimony  is  not  in  entire  harmony 
as  to  what  took  place  there,  it  is  plain  that  no  agreement 
was  reached  because  appellant  refused  to  live  with  appellee. 
The  evidence  shows  that  after  the  marriage  appellant  called 
on  appellee  at  her  father's  home  nearly  every  evening  until 
the  conlterence  just  referred  to.  The  appellant  testified  that 
they  had  sexual  intercourse  within  two  or  three  days  after 
the  marriage  ceremony,  in  the  belief  that  they  were  mar- 
ried, and  it  is  quite  evident  from  the  testimony  that  such 
sexual  relations  were  continued  until  the  conference  of  Feb- 
ruary, 1905. 

An  exemplified  copy  of  the  marriage  license  issued  by 
the  clerk  of  the  circuit  court  of  Lake  county,  Indiana,  and 
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a  marriage  certificate  signed  by  the  city  judge  of  Ham- 
mond, Indiana,  were  both  introduced  in  evidence.  Counsel 
for  appellant  urges  many  objections  to  both  of  these  docu- 
ments being  introduced.  We  deem  it  sufficient  to  say  that 
they  were  properly  authenticated  and  received  in  evidence. 
I  Bishop  on  Marriage  and  Divorce,  (sth  ed.)  sees.  463, 
473;  Tucker  v.  People,  122  111.  583;  Kurd's  Stat.  1908, 
chap.  89,  sec.  12,  p.  1400. 

Appellant  contends  that  the  marriage  was  not  in  con- 
formity with  the  statutes  of  Indiana,  and  therefore  not 
valid.  The  legality  of  this  marriage  must  be  adjudged  by 
the  laws  of  Indiana.  Lyon  v.  Lyon,  230  111.  366;  McDced 
V.  McDeed,  67  id.  545;  Butler  v.  Butler,  161  id.  451 ;  Ca- 
nale  v.  People,  177  id.  219;   26  Cyc.  829. 

The  Revised  Statutes  of  Indiana  were  introduced  on 
the  trial  of  the  cause  below.  Section  7292  of  said  statutes 
provides  that  "before  any  persons,  except  members  of  the 
Society  of  Friends,  shall  be  joined  in  marriage  they  shall 
produce  a  license  from  the  clerk  of  the  circuit  court  of  the 
county  in  which  the  female  resides,  directed  to  any  person 
empowered  by  law  to  solemnize  marriages,  and  authorizing 
him  to  join  together  the  persons  therein  named  as  husband 
and  wife."  Proper  proof  was  made  that  the  city  judge 
of  Hammond  had  authority  to  perform  the  marriage  cere- 
mony. Counsel  for  appellant  contends  that  the  testimony 
of  both  appellant  and  appellee  shows  that  no  license  was 
obtained.  Appellee's  testimony  shows  that  she  understood 
from  appellant  that  he  obtained  a  license.  His  testimony 
on  this  subject  is  very  vague  and  uncertain.  The  mere  fact 
that  Hammond,  Indiana,  is  shown  not  to  have  been  the 
county  seat  does  not  prove  that  a  proper  license  was  not 
obtained  before  the  marriage  ceremony,  from  the  clerk  of 
the  circuit  court.  Furthermore,  section  7295  of  the  Indiana 
statutes  provides  that  "no  marriage  shall  be  void  or  void- 
able for  want  of  license  or  other  formality  required  by  law 
if  either  of  the  parties  thereto  beheved  it  to  be  a  legal  mar- 
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riage  at  the  time/'    Manifestly,  from  the  evidence  already 
referred  to,  both  parties  to  this  marriage  contract  believed 

,  it  was  legal  at  the  time,  and  there  is  no  contradiction  of 
the  fact  that  the  ceremony  was  performed.  ^  This  court,  in 
Cartwright  v.  McGown,  121  111.  388,  said,  on  page  396: 
"When  the  celebration  of  a  marriage  is  once  shown,  the 
contract  of  marriage,  the  capacity  of  the  parties,  and,  in 
fact,  everything  necessary  to  the  validity  of  the  marriage, 
in  the  absence  of  proof  to  the  contrary,  will  be  presumed." 
The  parties  to  this  marriage  were  capable  of  assenting  to 
and  did  assent  to  the  marriage  ceremony.  Their  relations 
thereafter  showed  that  they  understood  they  were  married. 
When  a  marriage  is  shown  the  law  raises  a  strong  pre- 
sumption in  favor  of  its  validity,  and  the  burden  is  cast 
upon  the  party  objecting  to  the  validity  to  prove  such  facts 
and  circumstances  as  necessarily  establish  its  invalidity. 
Jones  V.  Gilbert,  135  111.  27. 

Counsel  for  appellant  argues  that  the  parties  intended 
to  conceal  their  marriage  and  not  live  together  openly  for 
two  years,  and  that  this  proves  they  were  never  legally  mar-  v 
ried.  This  contention  cannot  be  sustained.  The  authori- 
ties he  cites  on  this  point  were  cases  where  no  marriage 
ceremony  was  performed  and  where  it  was  contended  that 

.  a  common  law  marriage  had  taken  place.  These  authori- 
ties are  not  in  point. 

It  is  contended  that  the  license  was  illegal  because  the 
Indiana  statute  already  quoted  required  the  license  from 
the  circuit  clerk  to  be  obtained  in  the  county  where  the 
female  resided,  and  the  appellee  did  not  reside  in  Lake 
county,  Indiana ;  that  the  marriage  was  invalid  for  the  fur- 
ther reason  that  the  Indiana  statute  required  that  when  mi-  \ 
nors  were  married  they  should  obtain  the  consent  of  their/  ^ 
parents.  The  Indiana  statute  in  force  at  the  time  of  this 
marriage  ceremony  provided  that  males  of  the  age  of  eigh- 
teen and  females  of  the  age  of  sixteen  years  were  capable  of 
entering  into  the  marriage  contract.    Appellant  gave  his  age 
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to  the  public  official  in  Indiana  as  twenty-two.  The  argu- 
ment is  also  made  that  the  marriage  is  invalid  because  the 
contracting  parties  went  to  Indiana  to  avoid  the  Illinois  law, 
which  required  them  to  have  the  consent  of  their  parents 
or  guardians  before  the  marriage  ceremony  could  be  per- 
formed. The  proof  indicates  they  had  the  marriage  per- 
formed in  Indiana,  rather  than  in  this  State,  in  order  to 
keep  it  a  secret,  and  for  no  other  purpose.  Apparently 
neither  of  the  contracting  parties  was  familiar  with  the 
requirements  of  either  the  Illinois  or  Indiana  statutes  as  to 
marriage.  Our  attention  has  not  been  called  to  any  pro- 
vision of  the  Indiana  law  that  rendered  the  marriage  cere- 
mony void  for  any  of  these  reasons  and  we  are  aware  of 
no  provision  in  the  Illinois  statutes  to  that  effect.  The 
general  rule  is,  that  unless  the  statute  expressly  declares  a 
marriage  contracted  without  the  necessary  consent  of  the 
parents,  or  other  requirements  of  the  statute,  to  be  a  nul- 
lity, such  statutes  will  be  construed  to  be  directory,  only,  in 
this  respect,  so  that  the  marriage  will  be  held  valid  although 
the  disobedience  of  the  statute  may  entail  penalties  on  the 
licensing  or  officiating  authorities.  (26  Cyc.  835,  and  au- 
thorities there  cited;  see,  also,  Campbell  v.  Beck,  50  111. 
171 ;  Olsen  v.  People,  219  id.  40.)  We  think,  under  sec- 
tion 7295  of  the  Indiana  statute  heretofore  quoted  and  the 
authorities  already  cited,  that  these  contentions  of  appellant 
cannot  be  upheld. 

Appellant,  in  1905,  brought  suit  in  the  superior  court  of 
Cook  county  to  annul  the  marriage,  alleging  that  it  was 
invalid.  This  bill  appears  to  have  been  dismissed  for  want 
of  equity.  The  pleadings  in  that  case  were  introduced  but 
they  do  not  seem  to  have  been  made  a  part  of  the  record 
or  bill  of  exceptions.  There  may  be  good  ground  for  urg- 
ing, although  we  cannot,  from  the  facts  shown  in  the  rec- 
ord, make  a  definite  finding  as  to  this  point,  that  the  decree 
dismissing  the  bill  for  want  of  equity  is  res  judicata  as  to 
the  validity  of  the  marriage.  ^ 
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Appellant  further  contends  that  appellee  was  without 
authority,  under  our  law,  to  file  the  bill  here  in  question  in 
this  State,  as  she  was  a  resident  of  Pennsylvania,  and  not 
of  Illinois,  at  the  time.  Some  time  after  this  marriage  took 
place  her  father  died,  and  a  short  time  thereafter  she  went 
to  live  with  an  aunt  in  Pennsylvania.  Generally  speak- 
ing, the  residence  of  the  wife  follows  that  of  the  husband. 
{Ashbaugh  v.  Ashbaugh,  17  111.  476;  Davis  v.  Davis,  30 
id.  180;  Dorsey  v.  Brigham,  177  id.  250.)  Our  attention 
has  been  called  by  counsel  for  appellant  on  this  point  to 
Way  V.  Way,  64  111.  406,  Chapman  v.  Chapman,  129  id. 
386,  HUl  V.  Hill,  166  id.  54,  and  Becklenberg  v.  Becklen- 
berg,  232  id.  120,  as  holding  that  under  the  circumstances 
shown  on  this  record  appellee's  residence  was  not  in  Illi- 
nois. We  need  not  decide  as  to  their  application  as  these 
cases  were  all  divorce  proceedings,  and  the  statute  as  to 
divorce  is  worded  somewhat  differently  on  the  question  of 
residence  from  the  statute  governing  proceedings  as  to  sep- 
arate maintenance.  This  latter  provides  that  the  wife  may 
institute  proceedings  "in  the  county  where  the  husband  re- 
sides." (Kurd's  Stat.  1908,  p.  1181.)  Obviously,  the  sep- 
arate maintenance  statute  gave  the  appellee  the  authority  to 
commence  the  proceedings  in  this  State  in  the  county  where 
appellant  resided.  The  marriage  being  legal,  it  was  the 
husband's  duty  to  provide  appellee  a  home,  and  this  he 
failed  to  do.  She  was  living  apart  from  him  through  no 
fault  of  her  own. 

Appellant  contends  that  the  trial  court  improperly  or- 
dered the  payment  of  temporary  alimony  when  the  fact  of 
the  marriage  was  in  dispute.  Appellant's  answer  to  the 
rule  to  show  cause  why  he  should  not  pay  this  alimony  ad- 
mitted the  fact  of  the  marriage  ceremony  but  denied  its 
validity.  Temporary  alimony  pendente  lite  may  be  allowed 
without  a  marriage  being  proved,  though  a  prima  facie 
case  should  be  required  to  be  shown  in  behalf  of  the  wife. 
(2  Am.  &'  Eng.  Ency.  of  Law, — 2d  ed. — p.  10 1,  and  cases 
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there  cited.)  The  marriage  ceremony  being  admitted  and 
only  the  legality  questioned,  the  court  was  justified  in  al- 
lowing temporary  alimony.  It  is  no  objection  to  the  al- 
lowance of  alimony  pending  the  wife's  bill  for  separate 
maintenance  that  the  husband  denies  the  facts  alleged  by 
her.  The  court  may,  if  it  deems  necessary,  enter  into  a 
sufficient  examination  to  determine  the  good  faith  of  the 
complainant  in  exhibiting  her  bill,  which  will  ordinarily  be 
confined  to  an  inspection  of  the  pleadings.  Harding  v. 
Harding,  144  111.  588;  Cooper  y.  Cooper,  185  id.  163. 

The  appellant  also  contends,  in  this  connection,  that  the 
court  allowed  excessive  alimony  and  solicitor's  fees  in  view 
of  the  financial  condition  of  appellant.  The  record  shows 
that  since  his  marriage  he  has  received  some  help  from  his 
mother  and  that  at  the  time  of  the  hearing  he  was  earning 
$15  a  week.  It  was  also  admitted  that  under  the  will  of 
appellant's  grandfather  his  mother  was  to  receive  the  in- 
come from  a  life  estate  to  be  paid  her  annually,  the  value 
of  which,  according  to  the  trustee's  report,  was  over  $150,- 
000  in  1905,  which  estate,  upon  the  death  of  appellant's 
mother,  was  to  be  distributed  equally  amoi^  the  surviving 
children  or  their  descendants.  Appellant  has  no  present 
interest  in  this  estate  and  no  other  property.  Whether  ali- 
mony shall  be  allowed,  and  the  amount,  rests  in  the  sound 
judicial  discretion  of  the  court,  to  be  exercised  in  view  of 
the  nature  and  conditions  of  each  case.  While  the  abuse 
of  the  discretion  is  necessarily  subject  to  review,  unless 
there  has  been  clearly  such  an  abuse  the  decree  will  ordi- 
narily not  be  disturbed  on  appeal.  {Harding  v.  Harding, 
supra.)  We  do  not  think  there  is  any  such  abuse  shown 
on  this  record. 

Counsel  for  appellant  further  contends  that  the  answer 
of  appellant  to  the  rule  to  show  cause  why  he  should  not 
be  committed  for  non-payment  of  the  $10  alimony  showed 
clearly  that  he  was  unable  to  pay  it  and  that  therefore  the 
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court  was  without  authority  to  commit  him.  Appellant  has 
persistently  refused  from  the  first  .to  pay  any  alimony,  and 
while  his  salary  is  not  large,  he  has  had  sufficient  means  to 
litigate  these  two  suits,  not  only  in  the  Appellate  Court  but 
in  this  court.  We  think,  on  the  record  before  us,  the  order 
committing  him  for  failure  to  pay  $io  alimony  was  fully 
justified.  See  on  this  point  Barclay  v.  Barclay,  184  111.  471. 
Appellee  made  a  motion  in  this  court  to  dismiss  the 
cause,  no  certificate  of  importance  having  been  given  by 
the  Appellate  Court,  because  under  the  statute  no  appeal 
could  be  taken  from  the  judgment  of  the  Appellate  Court 
to  this  court,  citing  in  support  of  this  contention,  Umlauf 
V.  Umlauf,  103  111.  651,  Miles  v.  Miles,  200  id.  524,  and 
Kouka  V.  Kouka^  221  id.  98.  These  authorities  hold,  in 
effect,  that  when  the  temporary  alimony  ordered  by  the  trial 
court  does  not  exceed  $1000,  and  that  is  the  only  question 
raised  by  the  assignments  of  error  in  this  court,  no  appeal 
is  allowed  from  the  Appellate  Court ;  but  it  is  plainly  inti- 
mated in  those  decisions  that  if  the  legality  of  the  marriage 
were  involved  the  appeal  might  be  allowed.  This  court, 
in  discussing  former  section  90,  (now  section  121  of  tht 
Practice  act,  Kurd's  Stat.  1908,  p.  1639,)  in  Bdber  v.  Pitts- 
burg, Cincinnati  and  St.  Louis  Railway  Co.  93  111.  342,  said, 
on  page  355:  "Inasmuch  as  the  ninetieth  section  and  the 
provisions  of  the  eighth  section,  [of  Appellate  Court  act,] 
which  relate  to  the  specific  classes  therein  provided  for, 
have  reference  only  to  such  legal  proceedings  as  are  insti- 
tuted to  recover  either  chattels  or  money,  it  follow^  that 
there  is  yet  another  class  of  cases  which  do  not  directly 
involve  property  rights,  and,  therefore,  do  not  fall  within 
either  of  the  three  classes  above  mentioned.  This  class  of 
cases  will  include  bills  for  divorce,  actions  of  mandamus, 
and  certain  classes  of  bills  for  injunctions,  where  they  are 
not,  in  effect,  brought  to  recover  chattels  or  a  money  de- 
mand.   In  all  cases  of  this  character,  not  directly  involving 
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property  rights,  an  appeal  or  writ  of  error  lies  without  re- 
gard to  the  magnitude  of  the  interests  involved."  To  the 
same  effect  are  Hyslop  v.  Pinch,  99  111.  171,  and  Chalcrafi 
V.  Louisville,  Bvansville  and  St.  Louis  Railroad  Co.  113 
id.  86.  The  appeal  in  this  case  directly  involved  the  valid- 
ity of  the  marriage,  without  regard  to  the  magnitude  of 
the  interests  involved.  The  motion  to  dismiss  must  there- 
fore be  refused. 

The  judgments  of  the  Appellate  Court,  both  as  to  the 
commitment  for  contempt  for  failure  to  pay  the  temporary 
alimony  and  the  decree  awarding  separate  maintenance  with 
allowance  for  support  and  solicitor's  fees,  will  be  affirmed. 

Judgments  affirmed. 


John  G.  Si^ater  et  al.  Appellees,  vs.  John  A.  Taylor  et  al. 

Appellants. 

Opinion  Med  June  16,  ipop — Rehearing  denied  October  /j,  ipop, 

1.  Corporations — statutory  liability  of  directors  is  for  indebt- 
edness in  excess  of  amount  of  capital  stock.  Under  section  16  of 
the  act  concerning  corporations  the  liability  of  directors  and  offi- 
cers is  for  indebtedness  in  excess  of  the  amount  of  the  capital 
stock,  and  not  for  indebtedness  in  excess  of  the  value  of  the  capi- 
tal stock  or  the  assets  of  the  corporation. 

2.  Same — directors  may  incur  indebtedness  to  amount  of  capital 
stock  without  assuming  personal  liability.  The  amount  of  capital 
stock  of  a  corporation  is  the  amount  contributed  by  the  sharehold- 
ers for  the  prosecution  of  the  business,  and  the  officers  and  direct- 
ors may  incur  indebtedness  equal  to  that  amount  without  assuming 
personal  liability. 

3.  Same — section  16  of  the  Corporations  act  takes  no  account 
of  the  property  of  corporation.  For  the  purpose  of  valuation  un- 
der the  Revenue  act  the  term  "capital  stock"  includes  the  assets  of 
the  corporation,  and  the  value  of  the  capital  stock  depends  upon 
the  assets  and  property  of  the  corporation  and  their  amount;  but 
section  16  of  the  Corporations  act  takes  no  account  of  the  property 
of  the  corporation,  and  having  fixed  the  "amount*'  of  the  capital 
stock  as  the  point  where  officers  and  directors  must  assume  per- 
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sonal  liability,  it  makes  no  difference,  as  to  such  liability,  what  the 
assets  are  when  the  excessive  debt  is  created. 

• 

4.  Same — personal  liability  of  directors  and  officers  is  that  of  a 
surety.  The  statutory  liability  of  directors  and  officers  of  a  cor- 
poration, under  section  16  of  the  Corporations  act,  is  that  of  a 
surety,  and  if  the  excessive  indebtedness  is  paid  out  of  the  assets 
of  the  corporation  the  officers  and  directors  are  exonerated. 

5.  Same — directors  and  officers  are  liable  if  they  assent  to  cre- 
ation of  excessive  indebtedness.  While  directors  and  officers  of  a 
corporation  will  not  be  personally  liable  under  section  16  of  the 
Corporations  act  by  merely  recognizing  the  existence  of  an  exces- 
sive debt  after  it  was  created,  yet  if  they  assent  to  the  creation  of 
an  indebtedness  which  necessarily  and  to  Iheir  knowledge,  as  the 
governing  body,  will  exceed  the  amount  of  the  capital  stock,  they 
are  liable,  as  sureties,  for  the  excess. 

6.  Same — when  manager  of  a  corporation  may  recover  against 
officers  and  directors.  The  fact  that  the  manager  of  a  grain  ele- 
vator corporation  participated,  by  buying  grain,  in  creating  a  debt 
in  excess  of  the  amount  of  the  capital  stock  does  not  preclude  him 
from  enforcing  the  personal  liability  of  the  officers  and  directors, 
the  same  as  any  other  creditor,  to  recover  the  commissions  and  ex- 
penditures to  which  he  is  entitled  under  the  contract  of  his  em- 
ployment by  the  directors  and  for  which  it  is  not  denied  that  the 
corporation  is  liable. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Douglas  county;  the  Hon.  Solon  Philbrick,  Judge, 
presiding. 

LeForgee  &  Vail,  for  appellants : 

If  the  indebtedness  of  a  stock  corporation  shall  exceed 
the  amount  of  its  capital  stock,  the  directors  and  officers 
of  such  corporation  assenting  thereto  shall  be  personally 
and  individually  liable  for  such  excess  to  the  creditors  of 
such  corporation.    Rev.  Stat.  chap.  32,  sec.  16. 

This  statute,  although  it  is  not  penal,  should  be  strictly 
construed.  Woolverton  v.  Taylor,  132  111.  206;  Lewis  v. 
Montgomery,  145  id.  30. 

This  statute  does  not  prohibit  excess  of  indebtedness, 
but  it  makes  the  directors  secondarily  liable,  as  sureties,  for 
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the  amount  of  the  excess.  Horner  v.  Henning,  93  U.  S. 
228;  Woolverton  v.  Taylor,  132  111.  210;  Rice  Co.  v.  Lib- 
bey,  85  Fed.  Rep.  821. 

To  become  liable,  directors  must  actually  create  or  as- 
sent to  the  creation  of  the  indebtedness.  Lewis  v.  Mont- 
gomery, 145  111:  30. 

.  The  recognition  of  an  indebtedness  by  the  directors, 
after  its  creation,  will  not  make  them  personally  liable. 
Lewis  V.  Montgomery,  145  111.  30;  Sullivan  v.  Sullivan 
Manf,  Co.  24  S.  C.  341 ;  Bank  v.  Paige's  Bxrs,  53  Vt.  452. 

The  creation  of  the  debt  by  an  agent  of  the  corporation 
appointed  by  the  directors  will  not  make  them  personally 
liable,  because  he  is  the  agent  of  the  corporation  and  not 
of  the  directors.    Lezvis  v.  Montgomery,  145  111.  30. 

Directors  are  liable  for  the  amount  of  excess,  but  not 
to  particular  creditors.  The  liability  constitutes  a  fund  for 
the  benefit  of  all  creditors.  Horner  v.  Henning,  93  U.  S. 
228;  Low  V.  Buchanan,  94  111.  76.- 

In  calculating  the  indebtedness  the  liability  of  the  com- 
pany to  its  stockholders  is  not  considered.  Thompson  on 
Corporations,  par.  4264. 

The  liability  arises  only  after  the  corporate  assets  are 
exhausted.    Rice  Co,  v.  Libbey,  85  Fed.  Rep.  821. 

If  the  corporation  is  not  liable  the  directors  are  not  li- 
able.   Thompson  on  Corporations,  (2d  ed.)  sec.  1374. 

Since  the  complainants  are  only  creditors  and  the  stat- 
ute is  not  penal,  the  complainants  may  waive  or  be  estopped 
to  enforce  the  liability  of  directors,  and  to  recover  they 
must  come  into  court  with  clean  hands  and  may  not  recover 
if  their  conduct  is  tainted  with  fraud.  If  any  one  of  com- 
plainants does  not  come  into  court  with  clean  hands  the  suit 
must  fail  as  to  all.     19  Cent.  Dig.  sec.  266. 

The  law  has  absolutely  inhibited  an  agent  or  trustee 
from  placing  himself  in  a  position  where  his  own  private 
interests  would  naturally  tend  to  make  him  neglectful  of 
his  obligations  to  his  principal  or  where  his  position  would 
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afford  him  an  opportunity  to  speculate  in  trust  property. 
Smythe  v.  Evans,  209  111.  376;  Railroad  Co.  v.  Kelly,  yj 
id.  426;  Pearson  v.  Railroad  Co.  13  Am.  &  Eng.  Ry.  Cas. 
102;  Cottom  V.  Holliday,  59  111.  176;  Hughes  v.  Wash- 
ington, 72  id.  84. 

EcKHART  &  Moore,  for  appellees : 

The  personal  liability  imposed  by  the  provisions  of  the 
statute, '  that  the  officers  and  directors  shall  be  personally 
and  individually  liable  for  the  excess  above  the  capital  stock, 
is  secondary,  and  can  be  resorted  to  only  after  the  corpora- 
tion itself  has  been  exhausted,  and  can  then  be  enforced 
only  by  a  suit  in  equity  where  all  the  creditors  and  the  cor- 
poration itself  are  parties  or  represented,  when  an  account- 
ing can  be  had  and  all  the  facts  ascertained  and  the  equities 
adjusted.  Bank  v.  Dillingham,  147  N.  Y.  603 ;  Woolver- 
ton  V.  Taylor,  132  111.  197;  Sturges  v.  Benton,  72  Am. 
Dec.  587. 

The  statute  makes  the  officers  who  assent  to  the  increase 
of  the  indebtedness  of  the  corporation  beyond  its  capital 
stoclc  guilty  of  a  violation  of  its  trust,  and,  so  far  as  this 
excess  is  necessary,  they  are  required  to  make  good  the 
debts  of  their  creditors  who  have  suffered  by  their  breach 
of  trust.  Woolverton  v.  Taylor,  132  111.  197;  Mar  gar ge 
&  Green  Co.  v.  Ziegler,  9  Pa.  St.  442. 

Where  an  officer  of  the  company  knows  that  an  act  is 
being  done  or  about  to  be  done,  and  if,  with  such  knowl- 
edge, he  neither  objects  to  nor  opposes  it  when  his  duty  re- 
quires and  when  he  has  an  opportunity  of  doing  so,  this  is 
"assent,''  within  the  meaning  of  the  statute.  Patterson  v. 
Stewart,  41  Minn.  84. 

The  liability  imposed  upon  directors  by  section  16  of 
the  Corporations  act  cannot  be  waived  by  agreement.  That 
liability  is  absolute,  and  was  secured  to  the  creditor  bank 
on  the  ground  of  public  policy,  and  the  directors  cannot  get 
rid  of  it  by  any  waiver  or  agreement  with  the  banlc's  cashier. 
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Crane  v.  French,  38  Miss.  503 ;  Zachmann  v.  Zachmann, 
201  111.  390 ;  Hand  v.  Cole,  88  Tenn.  402 ;  Publishing  Co. 
V.  Car  Wheel  Co.'gs  id.  634 ;  Allison  v.  Coal  Co.  87  id.  62. 

A  corporate  creditor's  agreement  that  stockholders  shall 
not  be  individually  liable  on  a  debt  does  not  relieve  direct- 
ors from  their  statutory  liability.  Swancoat  v.  Remsen, 
78  Fed.  Rep.  592. 

Section  16  is  founded  on  public  policy.  Cook  on  Stock- 
holders, (3d  ed.)  sec.  214;  Hand  v.  Cole,  88  Tenn.  402; 
Allison  V.  Coal  Co.  87  id.  62;  Publishing  Co.  v.  Car  Wheel 
Co.  95  id.  634. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  purpose  of  this  suit  is  to  recover  from  the  appel- 
lants, as  directors  of  the  Garrett  Grain  and  Coal  Company, 
a  corporation  organized  in  1902  with  a  capital  stock  of 
$5000  to  nm  a  farmers'  elevator  and  buy  and  sell  grain 
and  coal  and  handle  hay  and  straw,  the  indebtedness  of  said 
corporation  in  excess  of  the  amount  of  the  capital  stock. 
The  corporation  became  insolvent  and  went  into  the  hands 
of  a  receiver  on  March  14,  1904.  The  assets  were  insuf- 
ficient to  pay  the  debts,  and  the  bill  in  this  case  was  filed 
March  i,  1905,  in  the  circuit  court  of  Douglas  county,  by 
the  appellees,  as  partners  under  the  name  of  "The  Citizens' 
Bank  of  Garrett,"  and  one  of  them,  Claus  D.  Greve,  in  his 
own  right.  The  appellees  filed  the  bill  in  their  own  behalf 
and  in  behalf  of  all  other  creditors  who  might  become  com- 
plainants in  the  suit,  and  charged  appellants  with  liability 
under  section  16  of  the  act  concerning  corporations,  (Laws 
of  1871-72,  p.  296,)  which  is  as  follows:  "If  the  indebt- 
edness of  any  stock  corporation  shall  exceed  the  amount  of 
its  capital  stock,  the  directors  and  officers  of  such  corpora- 
tion assenting  thereto  shall  be  personally  and  individually 
liable  for  such  excess  to  the  creditors  of  such  corporation." 
The  defendants  denied  that  they  assented  to  the  indebted- 
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ness  in  question  or  became  liable  under  the  statute,  and  the 
issues  were  referred  to  Guy  R.  Jones,  as  special  master  in 
chancery.  He  took  and  reported  the  evidence,  with  his  con- 
clusions of  fact  and  law,  and  the  cause  was  heard  upon  ex- 
ceptions to  the  report.  A  decree  was  rendered  against  the 
appellants  for  the  excess  of  the  indebtedness  over  the  capi- 
tal stock,  and  the  Appellate  Court  for  the  Third  District 
affirmed  the  decree  except  as  to  some  errors  and  mistakes 
in  amounts.  *  The  cause  was  remanded  to  the  circuit  court*, 
with  directions  to  amend  and  correct  the  decree  to  confonn 
to  the  opinion,  and  from  the  judgment  of  the  Appellate 
Court  this  appeal  was  taken. 

The  capital  stock  of  the  corporation  was  $5000,  and  the 
first  act  of  the  directors  was  to  buy  an  elevator  and  bor- 
row part  of  the  money  to  pay  for  it  and  also  money  to 
buy  grain.  They  hired  J.  W.  Laughlin  as  manager  and 
agreed  to  pay  him  a  commission  on  the  amount  of  grain 
he  should  buy.  His  compensation  being  determined  by  the 
amount  he  could  buy,  he  was  quite  active  in  that  direction, 
and  continued  to  buy  grain  after  the  elevator  and  cribs 
were  full  and  advanced  money  on  grain  to  be  delivered  in 
the  future.  The  corporation  was  soon  indebted  to  the  First 
National  Bank  of  Garrett  to  the  ^amount  of  $20,000,  and 
that  bank  demanded  new  notes  endorsed  by  the  directors 
and  a  note  for  an  overdraft  constituting  part  of  the  indebt- 
edness. The  directors  then  transferred  their  account  to  the 
Citizens'  Bank  of  Garrett,  owned  by  the  complainants,  and 
notes  of  the  corporation  were  executed  by  the  president  and 
secretary  to  the  Citizens'  Bank  under  a  resolution  adopted 
March  7,  1903,  for  $19,700,  and  the  proceeds,  with  a  check 
for- $300,  were  used  to  discharge  the  debt  to  the  First  Na- 
tional Bank.  The  corporation  continued  buying  grain,  and 
about  two  months  later  the  directors  hired  Claus  D.  Greve, 
one  of  the  complainants,  who  was  cashier  of  the  Citizens' 
Bank,  to  buy  grain  on  commission.  He  bought  grain,  and 
under  his  management  the  amount  of  indebtedness  flue- 
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tuated  from  time  to  time  but  it  was  never  extinguished. 
There  was  a  conflict  in  the  evidence  as  to  the  extent  of  the 
supervision  of  the  defendants  over  Greve,  but  the  evidence 
in  the  record  is  sufficient  to  support  the  finding  of  the  court 
that  the  defendants,  as  directors,  assented  to  the  creation  of 
the  indebtedness,  and  that  it  was  not  created  by  an  agent 
of  the  corporation  without  the  authority  and  assent  of  the 
defendants.  The  defendants  were  the  governing  body  of 
the  corporation  and  they  authorized  Laughlin  and  Greve  to 
buy  grain,  which  necessarily  and  to  their  knowledge  would, 
and  did,  cause  the  corporation  to  become  indebted  in  excess 
of  the  amount  of  the  capital  stock.  It  is  true  that  the  de- 
fendants would  not  be  liable  under  the  statute  if  they  merely 
recognized  the  existence  of  the  indebtedness  after  it  was 
created,  but  the  evidence  justified  the  conclusion  that  they 
assented  to  the  creation  of  the  indebtedness. 

The  statutory  liability  is  for  indebtedness  in  excess  of 
the  amount  of  the  capital  stock,  and  not  for  indebtedness 
in  excess  of  the  value  of  the  capital  stock  or  the  assets  or 
property  of  the  corporation.  The  amount  of  the  capital 
stock  is  the  amount  contributed  by  the  shareholders  for  the 
prosecution  of  the  business,  and  the  officers  and  directors 
may  incur  indebtedness  equal  to  that  amount  without  as- 
suming personal  liability.  Capital  stock  for  the  purpose  of 
valuation,  as  the  term  is  used  in  the  Revenue  act,  includes 
the  assets  of  the  corporation,  and  the  value  of  the  capital 
stock  depends  upon  the  assets  and  property  oi  the  corpora- 
tion and  their  amount.  This  statute  takes  no  account  of 
the  property  of  the  corporation,  and  it  makes  no  difference 
what  the  assets  are  when  the  excessive  debt  is  created.  The 
statute  fixes  a  point  where  the  directors  become  liable,  and 
that  point  is  when  the  indebtedness  exceeds  the  amount  of 
the  capital  stock.  The  liability  is  that  of  a  surety,  and  if 
payment  is  made  out  of  the  assets,  the  officers  and  directors, 
who  are  sureties,  are  exonerated.  ( Woolverton  v.  Taylor, 
132  III.  197;  Lewis  V.  Montgomery,  145  id.  30.)     The  in- 
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debtedness  of  this  corporation  exceeded  the  amount  of  the 
capital  stock,  and  the  defendants  became  sureties  for  the 
excess  which  the  assets  were  insufficient  to  pay. 

It  is  urged. that  there  is  no  liability  to  the  complainants 
because  the  cashier,  Claus  D.  Greve,  one  of  the  partners, 
told  the  directors  if  they  would  transfer  the  business  to  his 
bank  he  would  not  require  them  to  endorse  the  notes  of  the 
company  and  would  not  hold  them  personally  liable.  He 
did  waive  the  endorsing  of  the  notes  by  the  defendants, 
but  there  is  no  evidence  of  any  agreement  concerning  the 
statutory  liability. 

It  is  also  urged  that  Greve,  who  was  the  manager,  ought 
not  to  have  any  part  of  the  fund  because  he  participated  in 
creating  the  indebtedness.  Under  the  contract  with  him  he 
was  entitled  to  his  commissions  and  expenditures  the  same 
as  any  other  creditor,  and  we  see  no  reason  why  he  could 
not  recover  the  same.  There  is  no  claim  that  the  corpora- 
tion was  not  liable  to  him,  and  if  the  defendants  assented 
to  the  arrangement  the  statute  made  them  liable. 

The  judgment  is  affirmed.      .      judgment  affirmed. 


John  W.  Ci.ark,  Appellant,  vs.  Aaron  A.  Adkisson, 

Appellee. 

Opinion  filed  June  i6,  ipop — Rehearing  denied  October  13,  iQop. 

Ejectment — when  deed  by  executrix  may  be  presumed,  to  have 
been  properly  made.  A  deed  made  by  the  grantor,  as  executrix 
of  her  deceased  husband's  estate,  may  be  regarded,  after  the  lapse 
of  many  years,  as  within  the  power  given  to  her  by  the  testator's 
will  to  sell  land  in  due  course  of  administration,  where  it  may  be 
fairly  presumed,  from  the  facts  shown  by  the  record,  that  the  sale 
was  made  to  raise  money  to  pay  the  widow's  award.  {Clark  v. 
Clark,  172  111.  355,  explained.) 

Appeal  from  the  Circuit  Court  of  McDonough  county ; 
the  Hon.  John  A.  Gray,  Judge,  presiding. 
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Phiup  E.  Elting,  and  Tunnicuff  &  Gumbart,  for 
appellant.  ^ 

VosE  &  Creel,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  action  of  ejectment  brought  by  the  appellant 
against  appellee  in  the  circuit  court  of  McDonough  county 
for  the  possession  of  forty  acres  of  farm  land  in  that 
county.  After  the  case  was  at  issue,  jury  was  waived  and 
the  cause  submitted,  by  agreement  of  the  parties,  to  the 
court.  It  appears  that  this  is  the  second  trial,  as  provided 
under  the  ejectment  statute.  The  court  found  for  the  de- 
fendant and  entered  judgment  against  plaintiff  for  costs, 
whereupon  an  appeal  was  prayed  and  allowed  to  this  court. 

The  parties  stipulated  that  one  John  P.  Clark,  the  father 
of  appellant,  died  testate  October  i8,  1883.  A  copy  of  his 
will  is  set  out  in  full  in  Clark  v.  Clarkj  172  111.  355.  The 
will  provided  that  after  the  payment  of  his  debts  his  wife 
was  given  all  the  property,  "both  real  and  personal,  for  and 
during  her  natural  life,"  and  that  after  her  death  whatever 
remained  unexpended  was  to  be  applied  to  the  payment  of 
certain  legacies  to  certain  children,  and  after  the  payment 
of  such  legacies  the  remainder  was  to  be  divided  equally 
between  the  appellant  and  certain  other  designated  persons. 
By  the  last  clause  of  the  will  he  appointed  his  wife  as 
executrix,  and  authorized  and  empowered  her  "to  sell  and 
convey  any  and  all  real  estate  and  personal  property  of 
which  I  may  die  seized,  using  her  own  discretion  therein." 
The  wife  was  appointed  and  qualified  as  executrix  Octo- 
ber 22,  1883.  She  filed  her  inventory  October  27,  1883, 
which  contained  the  land  involved  in  this  litigation.  On 
November  6,  1885,  describing  herself  as  "executrix  of  the 
last  will  of  John  P.  Clark,  deceased,"  she  executed  and  de- 
livered a  deed  to  John  Mclntyre  of  said  forty  acres,  the 
consideration  being  $300,  reserving  the  right  to  go  onto 
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said  property  any  time  within  the  next  nine  years  to  re- 
move five  walnut  trees.  Said  deed  was  acknowledged  be- 
fore the  then  county  judge  of  that  county.  The  parties 
hereto  further  stipulated  that  the  $300  was  a  fair  cash  value 
of  the  land  sold  at  the  date  of  the  sale,  and  that  the  ap- 
pellee now  holds  possession  of  said  premises  under  a  series 
of  mesne  conveyances  from  the  widow  and  heirs  of  said 
John  Mclntyre,  grantee  in  said  deed,  and  that  said  appellee 
and  his  grantors  have  held  continuous,  open,  notorious  and 
undisputed  possession  of  said  property  from  the  date  of 
said  deed  to  said  Mclntyre  up  to  the  time  of  serving  notice 
of  these  proceedings  and  during  said  time  have  paid  all  the 
taxes  thereon;  that  said  appellant  is  a  son  of  said  John  P. 
Clark,  deceased ;  that  the  appraisement  bill  filed  in  the  said 
county  court  in  the  estate  of  the  said  John  P.  Claric  shows 
personal  property  amounting  to  $1013.78  belonging  to  said 
estate  and  fixes  the  widow's  award  at  $700;  that  after  dili- 
gent search  of  the  records  in  the  office  of  the  county  clerk 
no  order  directing  the  executrix  to  make  the  deed  or  sale 
in  question  could  be  found  or  any  record,  thereof,  or  any 
petition  for  such  order,  or  to  make  a  deed  or  make  the  sale 
in  question  or  record  thereof,  and  that  no  claim  or  the 
record  of  any  claim  filed  or  allowed  against  the  estate  of 
said  John  P.  Clark  could  be  found  in  the  records  of  said 
county  clerk  between  the  date  of  the  death  of  said  John  P. 
Clark  and  the  date  of  the  deed  here  in  question;  that  the 
estate  of  said  John  P.  Clark  had  not  been  closed  nor  the 
executrix  discharged  at  the  time  the  deed  in  question  was 
executed. 

It  is  contended  by  counsel  for  appellant  that  under  the 
decision  in  Clark  v.  Clark,  supra,  the  executrix,  Mary  Clark, 
only  conveyed  by  this  deed  her  life  interest  in  said  forty 
acres.  In  said  case  this  court  had  under  consideration  the 
power  of  the  executrix  to  deed  certain  real  estate  to  one 
James  S.  Clark  "in  consideration -of  $100  in  hand  paid  and 
in  further  consideration  of  services  rendered  and  to  be  ren- 
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dered  by  James  S.  Clark."  The  date  of  the  deed  in  that 
case;  was  March  22,  1897,  and  in  discussing  that  deed,  and 
the  power,  under  the  will,  to  execute  it,  this  court  stated 
(P-  359)  •  "Testimony  is  introduced  to  show  that  the  ser- 
V^ices  contemplated  by  the  language  thus  used  were  the  care 
of  the  grantor  as  long  as  she  should  live.  This,  we  think, 
was  an  act  unauthorized  by  her  power.  The  only  sale 
which  she  could  have  properly  made,  in  her  capacity  as  ex- 
ecutrix, was  one  for  money  and  in  the  usual  course  of  ad- 
ministration of  her  husband's  estate." 

On  the  facts  heretofore  stated,  as  found  in  this  record, 
was  the  executrix  authorized  to  execute  the  deed  here  in 
question?  We  are -disposed  to  so  hold.  It  is  argued  by 
appellant  that  there  were  no  debts  against  the  estate.  The 
testimony  shows  that  appellant  paid  the  funeral  expenses 
right  after  his  father's  death,  because,  as  he  says,  his  mother 
could  not  count  money  and  look  after  such  matters.  The 
evidence  does  not  show  that  he  paid  the  funeral  expenses 
out  of  his  own  money  and  nothing  is  said  as  to  the  pay- 
ment of  the  widow's  award.  Clark  v.  Clark,  supra,  is  based 
largely  on  the  holding  in  Griffin  v.  Griffin,  141  111.  373. 
Applying  the  reasoning  of  this  last  case,  it  is  fair  to  pre- 
sume from  the  facts  presented  here  that  this  land  was  sold 
to  raise  money  to  pay  the  widow's  award.  This  sale  was 
made  for  cash,  and  it  is  stipulated  that  the  amount  received 
was  what  the  property  was  really  worth  at  that  date.  We 
think  the  evidence  clearly  shows  that  it  was  made  in  due 
course  of  administration  of  the  estate  of  the  testator.  Un- 
der the  rules  of  law  laid  down  in  both  these  decisions  cited, 
we  hold  that  the  executrix  was  authorized,  under  the  will, 
to  execute  the  said  deed.  The  other  questions  raised  in  the 
briefs  need  not,  therefore,  be  discussed. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  afHrmed. 
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Henry  G.  Metzger,  Appellant,  vs,  William  B.  Man- 
love,  Appellee. 

Opinion  Hied  June  i6,  ipop— Petition  stricken  October  7,  ipop, 

1.  Instructions — when  an  instruction  as  to  disregarding  testi- 
mony is  not  necessarily  ground  for  reversal.  An  instruction  per- 
mitting the  jury  to  disregard  the  uncorroborated  testimony  of  any 
witness  who  they  believe  has  been  "successfully  impeached,"  with- 
out explaining  the  meaning  of  such  term,  is  objectionable,  in  that 
the  jury  may  understand  the  term  to  apply  to  witnesses  who  have 
been  contradicted  by  other  witnesses;  but  whether  the  giving  of 
such  instruction  is  reversible  error  depends  upon  whether  it  ap- 
pears from  the  whole  record  that  the  jury  might  have  been  mis- 
led and  the  opposite  party  prejudiced  by  it. 

2.  Partnership — liability  of  secret  partner  does  not  extend  be- 
yond scope  of  business.  While  the  liability  of  a  secret  or  dormant 
partner  to  third  persons  does  not  depend  upon  their  knowledge  or 
belief  as  to  the  existence  of  the  partnership,  yet  it  is  essential  to 
such  liability  that  the  credit  be  given  in  a  transaction  within  the 
scope  of  the  partnership  affairs,  and  he  is  not  liable  on  individual 
contracts  of  other  partners  with  respect  to  their  personal  matters. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Hancock  county;  the  Hon.  Robert  J.  GriER,  Judge, 
presiding. 

Charles  J.  Scofield,  and  Apollos  W.  O'Harra,  for 
appellant. 

J.  N.  Carter,  T.  B.  Pape,  Vose  &  Creel,  J.  W.  Wil- 
liams, and  S.  P.  Lemmon,  for  appellee. 

Per  Curiam  :  This  is  an  action  of  assumpsit  brought 
by  Henry  G.  Metzger  against  William  B.  Manlove  and 
J.  E.  Manlove  to  recover  about  $16,000,  for  which  the  de- 
fendants virere  alleged  to  be  jointly  liable.  The  declaration 
contained  only  the  common  counts  and  charged  a  joint  lia- 
bility.    William  B.  Manlove,  who  was  the  only  defendant 
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served,  denied  that  he  was  jointly  liable  and  verified  his 
pleas,  setting  up  this  defense  by  affidavit.  Upon  the  first 
trial  of  the  issue  formed  on  these  pleas  a  judgment  viras 
rendered  against  the  defendants  for  the  full  amount  of  the 
plaintiff's  claim.  Upon  an  appeal  to  the  Appellate  Court 
for  the  Third  District  that  judgment  was  reversed  and  the 
cause  remanded  for  a  new  trial.  A  second  trial  was  had, 
resulting  in  a  judgment  against  the  plaintiff  for  costs,  and 
that  judgment  having  been  affirmed  by  the  Appellate  Court, 
plaintiff  has  brought  the  record  to  this  court  for  review. 

This  suit  was  brought  to  recover  an  overdraft  in  ap- 
pellant's bank  in  Plymouth,  Hancock  county,  Illinois,  re- 
sulting from  the  payment  of  checks  drawn  on  said  bank 
by  J.  E.  Manlove  and  used  in  the  business  of  the  Manlove 
Wool  and  Fur  House  during  the  latter  part  of  1901  and 
the  first  part  of  1902. 

Appellee,  at  the  time  of  the  trial,  was  seventy-seven 
years  of  age  and  resided  on  his  farm  about  four  miles  from 
Plymouth,  in  Schuyler  county,  where  he  had  lived  since  he 
was  a  small  boy.  In  connection  with  his  farming  business 
appellee  for  a  number  of  years  bought  and  shipped  furs. 
He  had,  however,  retired  from  the  fur  trade  several  years 
before  his  son,  Joseph  E.  Manlove,  commenced  trading  in 
wool  and  furs  under  the  name  "The  Manlove  Wool  and 
Fur  House."  The  evidence  tends  to  show  that  the  appellee 
went  out  of  the  fur  business  some  four  or  five  years  before 
Joseph  E.  Manlove  commenced  operations.  For  two  sea- 
sons the  son  carried  on  his  trading  at  his  father's  farm, 
where  he  then  made  his  home.  Then  he  moved  his  business 
to  Bushnell,  McDonough  county,  where  the  same  was  con- 
tinued until  in  December,  1902,  when  he  failed  in  business. 
His  liabilities  largely  exceeded  his  assets.  The  balance  due 
appellant's  bank  is  something  over  $14,000,  for  which  this 
suit  is  brought.  The  appellant  sued  appellee  and  Joseph  E. 
Manlove  as  partners  doing  business  under  the  name  "The 
Manlove  Wool  and  Fur  House." 
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It  appears  from  the  opinion  of  the  Appellate  Court  on 
the  first  appeal,  which  is  reported  as  Manlove  v.  Metzger, 
124  111.  App.  383,  that  on  the  first  trial  appellant  based  his 
right  to  recover  against  appellee  on  two  grounds:  (i) 
That  appellee  was,  in  fact,  a  partner;  (2)  if  not  a  partner 
in  fact,  he  had  held  himself  out  as  a  partner,  so  as  to  estop 
him,  as  against  appellant,  from  denying  the  existence  of  the 
partnership.  On  the  last  trial  the  only  issue  submitted  to 
the  jury  by  the  instructions  was,  did  a  partnership  in  fact 
exist  between  appellee  and  his  son  ? 

The  assignments  of  error  in  respect  to  giving  and  re- 
fusing instructions  and  the  admission  and  exclusion  of  evi- 
dence make  it  necessary  to  examine  the  facts  to  determine 
whether  the  case  is  one  requiring  strict  accuracy  in  the  rul- 
ing on  the  law  points.  Such  examination  of  the  evidence 
has  been  made,  and  without  discussing  the  facts  in  detail 
we  merely  mention  some  of  the  conclusions  which  the  un- 
disputed evidence  established. 

It  is  not  disputed  that  Joseph  E.  Manlove  had  exclusive 
control  of  the  business  of  the  Manlove  Wool  and  Fur 
House,  and  signed  all  checks,  drafts  and  letters  in  his  own 
name ;  that  the  bank  account  was  kept  in  the  name  of  J.  E. 
Manlove;  that  appellant  applied  to  appellee  to  sign  notes 
as  surety  for  Joseph  E.  Manlove  and  that  appellee  refused ; 
that  appellee  had  an  account  in  appellant's  bank  at  the  time 
of  the  collapse  of  the  Manlove  Wool  and  Fur  House,  which 
appellant  permitted  appellee  to  withdraw  without  objection 
and  made  no  effort  to  have  any  part  of  such  balance  ap- 
plied on  the  account  sued  on;  that  after  Joseph  E.  Man- 
love disappeared  and  was  supposed  to  be  dead,  appellant 
made  out  a  claim  against  his  estate  and  swore  to  the  same 
as  an  individual  account ;  that  appellee  never  put  any  money 
into  the  Manlove  Wool  and  Fur  House  and  never  drew  out 
any;  that  appellee  loaned  Joseph  E.  Manlove  money  and 
always  required  security,  which  fact  was  known  to  appel- 
lant.   There  is  no  evidence  tending  to  prove  the  existence 
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of  an  express  partnership  agreement.  From  these  facts 
and  circumstances  it  is  difficult,  to  see  how  the  jury  or  the 
Appellate  Court  could  have  reached  any  other  conclusion 
than  that  appellant  had  failed  to  establish  the  existence  of 
a  partnership  in  fact.  We  do  not  regard  the  case  as  a  close 
one  on  the  evidence. 

Appellant's  first  and  most  serious  contention  is,  that  the 
court  erred  in  giving  instruction  No.  i  on  behalf  of  appel- 
lee.   That  instruction  is  as  follows: 

"If  the  jury  believe,  from  the  evidence,  that  any  wit- 
ness who  has  testified  in  this  case  has  been  successfully 
impeached,  or  that  he  has  knowingly  and  willfully  testified 
falsely  to  any  material  question  of  fact  in  the  case,  then 
the  jury  would  be  warranted  in  disregarding  the  testimony 
of  such  witness,  except  in  so  far  as  he  has  been  corrobo- 
rated by  other  and  credible  evidence  in  the  case  or  by  facts 
and  circumstances  in  proof." 

The  instruction  is,  in  substance,  identical  with  one  con- 
sidered by  this  court  in  Chicago  City  Railway  Co.  v.  Ryan, 
225  111.  287,  and  it  is  subject  to  the  same  objections  pointed 
out  to  it  in  that  case.  It  was  there  held  that  such  an  in- 
struction, given  without  any  explanation  of  the  meaning  of 
the  term  "successfully  impeached,"  was  liable  to  be  under- 
stood by  the  jury  as  applying  to  witnesses  who  had  been 
contradicted  by  other  witnesses,  "and  if  they  [the  jury] 
considered  witnesses  who  had  been  contradicted  as  having 
been  impeached,  the  instruction  would  authorize  them  to 
disregard  the  uncorroborated  testimony  of  witnesses  who 
had  been  contradicted,  even  though  they  might  not  be- 
lieve that  such  contradicted  witnesses  had  willfully  testified 
falsely  as  to  any  material  matter  or  even  though  the  con- 
tradiction may  have  been  as  to  an  immaterial  matter."  It 
was  held,  however,  that  giving  the  instruction  would  not 
necessarily  require  a  reversal  of  the  judgment,  but  whether 
it  constituted  reversible  error  depended  upon  whether  it  ap- 
peared, from  a  consideration  of  the  whole  record,  that  the 
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jury  might  have  been  misled  and  the  opposite  party  preju- 
diced by  it  Our  investigation  of  this  record  convinces  us 
that  this  is  not  a  case  so  close  on  the  evidence  that  the  ver- 
dict of  the  jury  might  reasonably  be  said  to  have  been  in- 
fluenced or  determined  by  the  instruction. 

The  appellant  criticises  instructions  numbered  30  and  31 
given  for  appellee.  We  do  not  think  these  instructions 
open  to  any  serious  objection  when  read  iji  connection  with 
the  entire  series. 

Appellant  next  insists  that  the  court  erred  in  refusing 
to  give  instruction  No.  14  at  his  request.  The  refused  in- 
struction is  as  follows  : 

"The  court  instructs  the  jury  that  if  you  believe,  from 
the  evidence,  that  William  B.  Manlove  and  J.  E.  Manlove 
were  partners  in  the  business  of  the  Manlove  Wool  and 
Fur  House,  then  it  is  not  material  on  the  question  of  the 
liability,  if  any,  of  the  said  William  B.  Manlove  whether 
the  plaintiff,  Henry  G.  Metzger,  did  or  did  not  know  of 
the  existence  of  such  partnership,  if  such  partnership  ex- 
isted, or  whether  or  not  the  credit,  if  any,  was  extended 
by  the  plaintiff  to  J.  E.  Manlove  alone.  If  you  believe, 
from  the  evidence,  that  William  B.  Manlove  and  J.  E. 
Manlove  were  partners  in  the  said  business,  it  is  immaterial 
whether  the  plaintiff,  Henry  G.  Metzger,  knew  they  were 
partners  or  believed  they  were  partners,  or  whether  he  had 
any  knowledge  or  belief  at  all  on  the  subject,  so  far  as  the 
liability  of  William  B.  Manlove  is  concerned." 

While  this  instruction  does  not  direct  a  verdict  it  is  li- 
able to  mislead,  in  that  it  entirely  omits  to  require  the  jury 
to  find  that  the  credit  was  g^ven  in  a  partnership  matter  or 
for  something  in  which  the  parties  had  a  community  of  in- 
terest. While  the  liability  of  a  secret  or  dormant  partner 
to  third  persons  does  not  depend  on  the  knowledge  or  be- 
lief of  the  creditor  as  to  the  existence  of  a  partnership, 
still  it  is  necessary,  in  order  to  charge  one  as  a  partner, 
that  the  credit  should  be  g^ven  in  a  transaction  within  the 
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scope  of  the  partnership  affairs.  Even  if  appellee  was  a 
partner,  he  would  not  be  liable  on  the  individual  contracts 
of  J.  E.  Manlove  made  in  respect  to  his  personal  concerns. 

Aside  from  the  liability  of  the  instruction  to  mislead  in 
the  respect  pointed  out,  the  court,  at  the  appellant's  request, 
gave  instructions  Nos.  3  and  8,  which  embody  in  more  ac- 
curate language  the  hypothetical  facts  upon  which  appel- 
lee's liability  depends.    Instruction  No.  3  is  as  follows : 

"The  court  instructs  the  jury  that  the  plaintiff  is  en* 
titled  to  recover  in  this  case  if  he  has  proved,  by  a  pre- 
ponderance of  all  the  evidence,  that  he  advanced  and  paid 
out  the  money  sued  for  as  charged  in  the  bank  book  in  the 
account  of  J.  E.  Manlove  therein,  and  that  these  moneys 
were  used  in  the  business  carried  on  in  the  name  of  J.  E. 
Manlove  or  of  the  Manlove  Wool  and  Fur  House,  and  that 
during  the  time  when  these  moneys  were  being  so  advanced 
and  paid  out  and  so  used,  if  they  were,  the  defendant  Wil- 
liam B.  Manlove  was  a  partner  of  the  said  J.  E.  Manlove 
or  Joseph  E.  Manlove  in  the  said  business." 

Instruction  No.  8  contains,  in  somewhat  different  lan- 
guage, the  same  rule  laid  down  in  No.  3,  preceded  by  a 
statement  that  the  fact  that  the  account  was  kept  in  the 
name  of  J.  E.  Manlove  on  the  bank  books  did  not  preclude 
appellant  from  showing,  if  he  could,  that  appellee  was,  in 
fact,  a  partner  and  jointly  liable  with  J.  E.  Manlove.  With  , 
these  instructions  in  the  hands  of  the  jury,  both  of  which 
assumed  to  state  the  facts,  and  all  of  the  facts,  essential 
to  a  recovery,  it  was  unnecessary  to  give  instruction  No.  14, 
which  merely  recited  certain  facts  other  than  those  con- 
tained in  instructions  Nos.  3  and  8,  and  told  the  jury  that 
proof  of  those  facts  was  not  necessary  to  the  right  of  re- 
covery. The  omission  of  such  facts  from  the  instructions 
which  recited  all  the  facts  appellant  was  required  to  prove, 
was,  in  effect,  an  instruction  that  any  fact  not  therein  re- 
cited was  not  essential  to  the  right  of  recovery.  There  was 
no  error  in  refusing  this  instruction. 
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Appellant  insists  that  the  trial  court  erred  in  striking 
out  the  evidence  of  certain  witnesses  who  testified  that  after 
J.  E.  Manlove  disappeared  appellee  said  he  intended  to  pay 
appellant's  claim,  or  that  he  had  promised  to  pay  it.  To 
meet  any  claim  that  appellant  might  seek  to  establish,  based 
on  the  promise  of  appellee  after  the  debt  was  incurred,  ap- 
pellee interposed  the  plea  of  the  Statute  of  Frauds,  to  which 
appellant  demurred  specially,  reciting  in  his  demurrer  that 
"the  declaration  counts  upon  the  joint  promise  of  the  two 
defendants,  William  B.  Manlove  and  Joseph  E.  Manlove, 
and  the  plaintiff  cannot  recover  without  proving  their  joint 
liability,  and  any  evidence  tending  to  show  no  joint  liability 
can  be  availed  of  by  William  B.  Manlove  without  this  plea." 
The  court  sustained  the  demurrer  and  the  plea  of  the  stat- 
ute was  eliminated  from  the  trial. 

The  court  did  not  err  in  striking  out  evidence  which 
only  tended  to  prove  an  individual  liability.  Such  evidence 
was  not  responsive  to  the  issues.  But  there  is  another  rea- 
son why  this  ruling  ought  not  to  reverse  the  judgment.  On 
page  8  of  the  abstract  we  notice  that  when  appellant  was 
on  the  stand  in  his  own  behalf  he  testified  that  two  or  three 
days  after  J.  E.  Manlove  left,  appellee  came  into  his  bank 
and  said  "I  wouldn't  lose  a  dollar  by  it ;"  "he  said  he  was 
going  to  pay  it  all  himself."  This  evidence  was  not  stricken 
out  nor  was  it  denied  by  appellee.  If  the  facts  to  which 
the  evidence  stricken  out  related  had  been  relevant  they 
were  thus  in  the  record.  Appellant  does  not,  however, 
pretend  that  he  has  a  right  to  recover  on  the  theory  of 
appellee's  promise  made  after  the  debt  was  incurred. 

Appellant  insists  that  the  court  erred  in  excluding  cer- 
tain evidence  offered.  -  The  evidence  to  which  objections 
were  sustained  mainly  concerned  the  belief  of  appellant 
as  to  the  existence  of  the  partnership,  and  certain  alleged 
statements  made  by  J.  E.  Manlove  to  persons  other  than 
appellant  to  the  effect  that  appellee  was  a  partner.  Neither 
the  belief  of  appellant  nor  the  statements  of  J.  E.  Manlove 
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were  pertinent  to  the  issues  involved.  There  was  no  error 
in  excluding  this  evidence.  The  same  observation  is  ap- 
plicable to  the  other  evidence  excluded. 

We  find  no  error  in,  the  record  which  would  warrant  us 
in  reversing  this  judgment.  The  judgment  of  the  Appel- 
late Court  for  the  Third  District  is  affirmed. 

Judgment  afhrnted. 


Mary  Callerand  et  al.  Defendants  in  Error,  vs.  Bap- 
TisTE  Piot  et  al.  Plaintiffs  in  Error. 

Opinion  filed  June  i6,  ipop — Rehearing  denied  October  ij,  ipop, 

1.  Deeds — what  is  a  sufficient  delivery  to  pass  title.  Deeds  exe- 
cuted contemporaneously  with  a  will  which  refers  to  the  deeds  as 
having  been  executed  to  the  grantor's  sons  and  delivered  to  a  no- 
tary to  be  delivered  to  the  sons  at  the  grantor's  death,  and  which 
are  accepted  by  the  grantees  when  manual  possession  is  given  to 
them  by  the  notary  after  the  grantor's  death,  are  well  delivered 
and  pass  title,  where  there  is  nothing  to  show  the  grantor  intended 
to  retain  any  control  oVer  the  deeds  after  delivering  them  to  the 
notary,  though  he  kept  possession  of  the  lands  until  his  death. 

2.  SAUz-^-^what  does  not  tend  to  show  that  grantor  intended  to 
retain  control  over  deeds.  Proof  that  the  grantor,  at  the  time  he 
executed  a  will  and  certain  deeds  to  his  sons,  destroyed  an  earlier 
will  and  similar  deeds  which  he  had  left  in  the  possession  of  the 
notary  who  drew  them,  does  not  indicate  that  the  grantor  intended 
to  retain  control  over  the  second  deeds,  which  he  left  with  the  no- 
tary to  be  delivered  to  the  grantees  at  the  grantor's  death,  there 
being  no  proof  as  to  what  arrangement  was  made  with  the  notary 
when  the  earlier  deeds  were  left  in  his  possession. 

3.  Same — what  declaration  by  grantor  is  not  inconsistent  with 
delivery  of  deeds  to  third  person.  The  fact  that  the  grantor,  after 
executing  certain  deeds  to  his  sons  and  delivering  them  to  the  no- 
tary who  drew  them,  to  be  delivered  to  the  grantees  at  the  gran- 
tor's death,  made  the  statement,  "None  of  my  folks  shall  have  any 
of  my  property  while  I  live ;  I  am  going  to  be  boss,"  is  not  incon- 
sistent with  the  theory  that  the  grantor  had  parted  with  all  con- 
trol over  the  deeds,  since  the  grantees  could  exercise  no  acts  of 
ownership  over  the  property  until  they  received  their  deeds  after 
the  grantor's  death. 
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4.  Same — fact  that  the  notary  would  have  given  deeds  back  to 
grantor  is  not  material.  The  fact  that  the  notary  to  whom  deeds 
were  delivered  by  the  grantor  to  be  delivered  to  the  grantees  at 
the  grantor's  death,  testifies  that  he  would  have  given  the  deeds 
back  to  the  grantor  if  he  had  wanted  them,  as  he  felt  that  the 
grantor  had  a  right  to  control  his  property,  shows  merely  the  view 
of  the  witness,  and  does  not  tend  to  show  the  grantor  did  not  in- 
tend to  part  with  all  control  over  the  deeds. 

Writ  op  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Chari^hs  T.  Moore,  Judge,  presiding. 

On  April  7,  1908,  Mary  Callerand  and  Josephine  Bois- 
seau  filed  their  bill  in  the  circuit  court  of  St.  Clair  county 
against  Baptiste  Piot,  Emile  Plot  and  others  for  the  par- 
tition of  certain  lands  in  that  county  of  which  John  Bai>- 
tiste  Piot  was  alleged  to  have  been  the  owner  at  the  time 
of  his  (Jeath,  and  to  have  certain  deeds  executed  by  the  de- 
ceased purporting  to  convey  said  lands  canceled  and  set 
aside  as  clouds  upon  the  title  thereto.  The  lands  of  which 
partition  was  sought  were  the  lands  which  were  apparently 
conveyed  by  the  deeds  attacked  by  the  bill.  Answers  and 
replications  were  filed  and  the  cause  was  referred  to  a  mas- 
ter to  take  the  testimony  and  report  the  same  to  the  court. 
Upon  a  hearing  oji  that  report  the  court  entered  a  decree 
granting  the  prayer  of  the  bill,  and  to  review  that  decree 
Baptiste  Piot  and  Emile  Piot  have  sued  out  a  writ  of  er- 
ror from  this  court. 

John  Baptiste  Piot  died  at  East  St  Louis,  Illinois,  on 
September  24,  1907,  leaving  a  will,  in  and  by  which  he 
disposed  of  all  his  property,  unless  the  land  involved  in  this 
suit  should  be  determined  to  be  intestate  property  not  con- 
veyed by  the  deeds  above  mentioned.  He  left  surviving 
him  as  his  only  heirs,  Mary  Callerand,  Josephine  Boisseau 
and  Justine  Ward,  his  daughters ;  Baptiste  Piot  and  Emile 
Piot,  his  sons,  and  Adele  Renard,  a  grandchild.  The  will 
was  executed  by  the  deceased  at  the  office  of  Prosper  J. 
Soucy,  a  notary  public  in  the  city  of  East  St.  Louis,  on 
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March  28,  1907,  and  at  the  same  time  Mr.  Piot  executed 
two  deeds^  one  conveying  lot  220  of  the  common  fields  of 
Cahokia,  in  St.  Clair  county,  to  Baptiste  Piot,  and  the  other 
conveying  lot  210  of  the  common  fields  of  Cahokia,  and 
an  additional  tract  of  about  ten  acres,  to  Emile  Piot.  Each 
deed  recited  a  consideration  of  one  dollar  and  love  and  af- 
fection. The  deed  to  Baptiste  Piot  contained  the  following 
statement:  "This  being  the  same  land  bequeathed  by  me 
to  my  son  Baptiste  Piot  in  my  last  will  and  testament." 
The  deed  to  Emile  Piot  contained  the  same  statement  as 
to  him.  Each  deed  was  an  ordinary  warranty  deed,  con- 
taining no  reservation.  The  third  and  fourth  clauses  of  the 
will  executed  by  the  deceased  are  as  follows: 

"Third — ^To  my  son  Baptiste  Piot  I  have  executed  deed 
and  delivered  same  to  P.  J.  Soucy,  of  East  St.  Louis,  to  be 
delivered  to  him  upon  my  death,  for  the  following  described 
property,  to-wit:  Lot  numbered  two  hundred  and  twenty 
(220)  of  the  common  fields  of  Cahokia. 

'^Fourth — ^To  my  son  Emile  Piot  I  have  executed  deed 
and  delivered  same  to  P.  J.  Soucy,  of  East  St.  Louis,  to  be 
delivered  to  him  upon  my  death,  for  the  following  described 
property,  to-wit:  Lot  two  hundred  and  ten  (210)  of  the 
common  fields  of  Cahokia,  and  other  lands,  description  of 
which  is  contained  in  said  above  mentioned  deed." 

No  otfier  language  is  found  in  the  will  regarding  any 
disposition  of  lands  mentioned  in  the  clauses  above  set  out. 

When  the  will  and  deeds  had  been  executed  by  Mr.  Piot 
he  gave  them  to  Mr.  Soucy,  who  had  prepared  the  in- 
struments, and  instructed  him  to  destroy  a  will  previously 
executed  by  him  and  two  deeds  which  he  had  theretofore 
executed  conveying  the  same  lands  to  Baptiste  and  Emile 
Piot,  all  of  which  were  then  in  Mr.  Soucy's  custody,  and 
asked  him  to  take  charge  of  the  instruments  just  executed 
and  after  his  death  to  file  the  will  for  probate  and  deliver 
the  deeds  to  his  sons,  Baptiste  and  Emile  Piot.  These  in- 
structions were  all  carried  out  by  the  notary,  the  will  and 
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deeds  last  executed  remaining  in  his  office,  without  the 
grantees  knowing  of  their  execution,  until  a  few  days  after 
Mr.  Piot's  death,  when  the  grantees  were  notified  to  come 
and  get  them.  Pursuant  to  that  notification  they  called  at 
the  office  and  each  received  and  accepted  the  deed  in  which 
he  was  named  as  grantee.  Later  the  will  was  admitted  to 
probate  and  the  deeds  were  filed  for  record.  Up  until  the 
time  of  his  death  Mr.  Piot  retained  possession  and  control 
of  the  lands. 

The  decree  of  the  circuit  court  was  rendered  on  the  the- 
ory there  was  no  sufficient  delivery  of  the  deeds  by  Mr.  Piot 
and  that  he  died  intestate  as  to  the  lands  described  in  them. 

It  is  contended  by  plaintiffs  in  error  that  the  delivery 
was  sufficient  and  that  the  deeds  convey  the  title. 

H.  E.  ScHAUMix)Eif]PEL,  and  Wis^  McNulty  &  Kkefe, 
for  plaintiffs  in  error : 

Where  a  grantor  signs  a  deed  and  places  it  in  the 
hands  of  a  third  party,  with  directions  to  deliver  such  deed, 
at  the  death  of  the  grantor,  to  the  grantee  in  such  deed, 
and  such  third  party  takes  such  deed  and  retains  posses- 
sion of  it  until  the  grantor's  death  and  then  delivers  it  to 
the  grantee,  who  takes  such  deed  and  files  it  for  record,  the 
grantee  acquires  good  title  to  the  land  by  such  deed.  Latv- 
mer  v.  Latimer,  174  111.  418;  Baker  v.  Baker,  159  id.  396; 
Crabtree  v.  Crab  tree,  159  id.  348;  Shea  v.  Murphy,  164 
id.  614;  Miller  v.  Meers,  155  id.  284;  Thompson  v.  Cal- 
houn, 216  id.  162. 

While  there  must  be  a  delivery  of  a  deed  by  the  grantor 
in  his  lifetime,  it  is  not  necessary  that  he  should  deliver  it 
to  the  grantee.  It  is  sufficient  if  he  deliver  it  to  a  third 
person  for  the  grantee,  and  such  person  can  make  a  valid 
delivery  of  it  to  the  grantee  after  grantor's  death.  Stone 
V.  Duvall,  77  111.  475;  ^3  Cyc.  564;  Morrison  v.  Kelly, 
22  111.  610;  Crockery,  Lowenthal,  83  id.  579;  Rodemeier 
V.  Brown,  169  id.  347. 
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The  law  makes  stronger  presumptions  in  favor  of  de- 
livery of  deeds  in  cases  of  voluntary  settlements  than  in 
ordinary  cases  of  bargain  and  sale.  The  presumption  is  in 
favor  of  the  delivery,  and  the  burden  of  proof  to  show 
there  was  no  delivery  rests  upon  the  party  attacking  the 
conveyance.  V alter  v.  Blavka,  195  111.  615;  Crabtree  v. 
Crab  tree,  159  id.  348. 

Anything  which  clearly  manifests  the  intention  of  the 
grantor  and  the  person  to  whom  it  is  delivered,  that  the 
deed  shall  become  operative  and  effectual  and  that  the  gran- 
tor loses  all  control  over  it  and  that  by  it  the  grantee  is  to 
become  possessor  of  the  estate,  constitutes  a  sufficient  de- 
livery. The  very  essence  of  delivery  is  the  intention  of  the 
party.  Crabtree  v.  Crabtree,  159  111.  348;  Winterbottom 
V.  Pattison,  152  id.  334;  Gunnell  v.  Cockerill,  84  id.  319; 
Bovee  v.  Hinde,  135  id.  157;  Kline  v.  Jones,  iii  id.  563; 
Oliver  v.  Oliver,  149  id.  542. 

The  complainants  had  the  burden  of  proving  that  their 
ancestor  died  intestate  as  to  the  property  described  in  the 
deeds,  and  had  tlie  burden  of  proving  that  there  was  no 
sufficient  delivery  of  the  deeds.  2  Ency.  of  Evidence,  777; 
Scott  V.  Wood,  81  Cal.  398;  Pease  v.  Cole,  52  Conn.  53; 
Funk  V.  Proctor,  22  Ky.  L.  1728. 

In  order  for  one  to  sustain  his  right  to  an  action  for 
partition  he  must  show  a  clear  title  to  the  undivided  in- 
terest or  share  of  land  sought  to  be  partitioned.  9  Ency. 
of  Evidence,  526;  Harmon  v.  Kelly,  14  Ohio,  512;  Ross 
V.  Cobb,  48  111.  III. 

J.  M.  FrEEi^s,  and  R.  H.  Flannigan,  for  defendants 
in  error: 

A  recital  in  a  will  referring  to  certain  property  as  hav- 
ing been  theretofore  deeded,  the  deed  of  which  is  invalid 
for  want  of  delivery,  cannot  be  given  the  effect  of  a  de- 
vise. Nor  does  the  recital  aid  in  establishing  that  there  was 
a  valid  delivery  of  the  deed  so  as  to  make  it  operative. 
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Nor  can  a  recital  in  the  deed  that  the  grantor  had  be- 
queathed the  property  by  will  make  or  aid  a  devise  by  will, 
when  there  is  no  such  devise,  or  attempted  devise  or  be- 
quest, in  such  will.  Noble  v.  Tipton,  219  111.  182;  Lange 
V.  Cullinan,  205  id.  365;  Hunt  v.  Bvans,  134  id.  496; 
Lander  v.  Lander,  217  id.  295;  Stodder  v.  Hoffman,  158 
id.  489;  Oswald  v.  Caldwell,  225  id.  224;  Underbill  on 
Wills,  sec.  475 ;   Page  on  Wills,  sec.  468. 

A  delivery  is  essential  to  the  validity  of  a  deed,  and  to 
constitute  a  delivery  the  grantor  must  part  with  all  control 
over  it  and  retain  no  right  to  reclaim  or  recall  it.  Noble  v. 
Tipton,  219  111.  186. 

The  delivery  is  an  essential  part  of  the  execution, of  the 
deed,  and  it  will  only  become  operative  by  and  take  effect 
from  its  delivery.  Without  delivery  it  is  void.  Hawes  v. 
Hawes,  177  111.  413. 

To  constitute  the  delivery  of  a  deed  it  must  clearly  ap- 
pear that  it  was  the  intention  of  the  grantor  that  the  deed 
pass  the  title  at  the  time  and  that  he  should  lose  all  control 
over  it.  A  deed  for  an  interest  in  land  must  take  effect 
upon  its  execution  and  delivery,  or  not  at  ^11.  Wilson  v. 
Wilson,  158  111.  574;  Elliott  v.  Murray,  225  id.  112;  Ben- 
ner  v.  Bailey,  234  id.  81 ;  Russell  v.  Mitchell,  223  id.  444.  ^ 

An  acceptance  of  the  deed  by  the  grantee  is  essential  to 
the  legal  operation  of  the  deed.  Without  such  acceptance 
there  is  no  delivery.  Gillen  v.  Gillen,  238  111.  218;  Brown 
V.  Brown,  167  id.  636;  Abrams  v.  Beale,  224  id.  499;  Dag- 
ley  V.  Black,  197  id.  59;  Moore  v.  Flynn,  135  id.  79;  Wile- 
nou  v.  Handlon,  207  id.  112;  Barrows  v.  Barrows,  138 
id.  654;  Lange  v.  Cullinan,  205  id.  369;  Osborne  v.  Bs- 
linger,  155  Ind.  360. 

The  deeds  in  question  were  not  intended  to  take  effect 
in  the  lifetime  of  the  grantor  and  are  testamentary  in  char- 
acter, and  being  in  tlie  form  of  plain  warranty  deeds  they 
cannot  be  sustained  as  a  testamentary  disposition  of  prop- 
erty.   Noble  V.  Pickes,  230  111.  601. 
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If  the  intended  disposition  of  property  is  of  a  testa- 
mentary character  and  not  to  take  effect  in  the  testator's 
lifetime  but  is  ambulatory  until  his  death,  such  disposition 
is  not  operative  unless  it  be  declared  in  writing,  in  strict 
conformity  with  the  statutory  enactments  regulating  the 
making  of  wills.  Oswald  v.  Caldwell,  225  111.  231;  Ben- 
tier  V.  Bailey,  234  id.  82 ;  Gump  v.  Gowans,  226  id.  635. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  grantees  were  sons  of  the  grantor.  They  accepted 
the  deeds  when  they  received  manual  possession  of  them 
after  the  father's  death.  He  executed  the  deeds  and  his 
will  at  the  same  time.  At  that  time  he  left  the  deeds  and 
the  will  with  Prosper  J.  Soucy,  the  notary  public  who  had 
drawn  them,  and  who  testified :  "When  Mr.  Piot  delivered 
the  will  and  the  deeds  to  me  he  said  he  wanted  me  to  keep 
them  until  his  death  and  I  should  see  that  the  will  was 
spread  of  record  and  the  deeds  delivered  to  the  boys;  I 
was  not  to  deliver  the  deeds  until  after  his  death;  I  kept 
them  in  my  safe  until  after  he  died."  This  testimony,  in 
so  far  as  it  shows  Mr.  Piot's  purpose,  finds  strong  corrobo- 
ration in  language  of  the  will.  The  grantor  never  saw  the 
deeds  again  and  never  thereafter  attempted  to  exercise  any 
control  over  them.  Under  these  circumstances  the  deeds 
are  effectual  to  convey  title,  {Thompson  v.  Calhoun,  216 
111.  161,  and  cases  there  cited,)  unless  there  is  in  the  record 
proof  which  shows  that  the  grantor,  at  the  time  he  left  the 
deeds  with  Mr.  Soucy,  had  some  intention  other  than  that 
manifested  by  his  acts  and  directions  Avhich  have  just  been 
mentioned. 

Defendants  in  error  call  attention  to  several  matters  in 
evidence  which  they  regard  as  showing  the  grantor's  inten- 
tion to  retain  control  and  dominion  over  these  deeds  up 
until  the  time  of  his  death.  In  considering  these  matters 
we  pass  over  any  question  in  regard  to  the  competency  of 
the  proof,  as  no  objection  of  that  character  has  been  urged 
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by  plaintiffs  in  error.  The  record  shows  that  the  grantor 
several  times,  botli  before  and  after  the  execution  of  these 
deeds  though  not  on  the  day  on  which  they  were  executed, 
said  to  persons  other  than  Mr.  Soucy,  "None  of  my  folks 
shall  have  any  of  my  property  while  I  live;  I  am  going 
to  be  boss."  Such  a  statement  is  not  inconsistent  with  the 
theory  that  the  grantor  reserved  no  control  over  the  deeds 
after  leaving  them  with  the  notary,  for  the  reason  that  the 
sons  could  exercise  no  acts  of  ownership  under  the  deeds 
until  they  received  them,  which  was  not  to  be  until  after 
the  father's  death.  Prior  to  the  time  when  he  made  this 
will  and  these  deeds  he  had  executed  two  wills,  which  had 
been  drawn  by  Mr.  Soucy.  On  the  occasion  of  the  execu- 
tion of  each  of  the  earlier  wills  he  also  executed  deeds  to 
these  two  sons  and  at  both  of  those  times  left  the  deeds 
and  the  will  with  Mr.  Soucy.  Afterwards  he  again  took 
possession  of  the  will  and  the  deeds  executed  on  each  of 
the  earlier  occasions  and  destroyed  them  or  had  them  de- 
stroyed, or  otherwise  made  such  disposition  of  them  as  that 
they  no  longer  remained  in  the  notary's  possession.  It  is 
insisted  that  this  is  a  circumstance  which  indicates  that  he 
reserved  control  over  the  deeds  involved  in  this  suit.  The 
record  does  not  disclose  anything  at  all  in  regard  to  what 
was  said  by  him  to  Mr.  Soucy,  or  what  arrangement  was 
made  between  them  on  either  occasion  when  earlier  deeds 
were  executed  and  left  in  the  possession  of  the  notary.  The 
testimony  as  to  the  earlier  transactions,  therefore,  is  with- 
out significance  in  determining  with  what  intention  the  last 
deeds  were  left  with  the  notary. 

Mr.  Soucy  testified  in  reference  to  the  last  two  deeds: 
"If  Piot  had  called  for  these  deeds  after  he  had  delivered 
them  to  me  and  wanted  them  I  certainly  would  have  deliv- 
ered them  to  him ;  I  felt  he  had  a  right  to  control  his  prop- 
erty,"— and  this  is  said  to  show  that  the  grantor  reserved 
control  of  the  instruments.  It  shows  rather  the  view  of  the 
witness  in  regard  to  the  effect  of  the  directions  given  him 
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by  Mr.  Piot.  That  testimony  is  not  of  assistance  in  deter- 
mining the  intention  evidenced  by  the  language  used  by  the 
grantor.  We  think  it  clear  that  when  the  grantor  deliv- 
ered these  deeds  to  the  notary  he  parted  with  all  control 
over  them. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded,  with  directions  to  dismiss  the  bill 
for  want  of  equity. 

Reversed  and  remanded,  with  directions. 


Frederick  Hornung,  Defendant  in  Error,  vs.  The  De- 
catur Raii^way  and  Light  Company,  Plaintiff  in 
Error. 

Opinion  Hied  June  i6f  iQop — Rehearing  denied  October  i*?,  iQop. 

Instructions — when  instructions  do  not  improperly  limit  time 
for  using  due  care.  In  an  action  for  injuries  received  from  de- 
fendant's street  car  when  plaintiff  was  driving  across  the  track, 
instructions  advising  the  jury  that  it  was  sufficient  if  the  plaintiff 
was  in  the  exercise  of  due  care  "at  the  time  of  driving  across"  and 
"while  driving  across"  defendant's  tracks,  do  not,  when  reasonably 
construed,  improperly  limit  the  time  when  the  plaintiff  was  re- 
quired to  be  in  the  exercise  of  ordinary  care  for  his  safety. 

Writ  o^  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Macon  county;  the  Hon.  W.  C.  Johns,  Judge, 
presiding. 

At  the  January  term,  1908,  Frederick  Hornung,  defend- 
ant in  error,  recovered  a  judgment  for  the  sum  of  $1500 
in  the  circuit  court  of  Macon  county  against  the  Decatur 
Railway  and  Light  Company,  plaintiff  in  error,  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  him  through 
the  negligence  of  said  company.  To  review  the  judgment 
of  the  Appellate  Court  for  the  Third  District  affirming  that 
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judgment  the  case  has  been  brought  to  this  court  upon  a 
writ  of  error. 

The  declaration,  consisting  of  two  counts,  alleged  that 
by  reason  of  the  negligent  operation  of  a  certain  street  car 
which  was  owned  and  operated  by  plaintiff  in  error  in  the 
city  of  Decatur  it  collided  with  a  wagon  in  which  defendant 
in  error  was  riding,  throwing  him  therefrom  and  causing 
him  to  be  severely  injured.  The  first  count  charged  that 
the  car  was  negligently  operated  at  a  high  and  dangerous 
rate  of  speed,  and  the  second  charged  the  motorman  with  a 
negligent  failure  to  reduce  the  speed  of  the  car  when  he 
saw  that  defendant  in  error  was  about  to  drive  upon  the 
track.  The  general  issue  was  interposed.  The  only  assign- 
ment of  error  here  presented  questions  the  action  of  the 
court  in  giving  and  refusing  instructions. 

Hugh  Crea,  and  Hugh  W.  Housum,  for  plaintiff  in 
error. 

Ai^BERT  G.  Webber,  and  Chari^es  M.  Borchers,  for 
defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

Hornung  was  driving  south  in  Water  street,  on  the  west 
side  of  the  single  street  car  track  in  that  street.  As  he  pro- 
ceeded south  he  came  to  a  large  moving  van  standing  in  the 
street  on  the  west  side  of  the  track.  In  order  to  pass  around 
tliis  van  it  was  necessary  for  him  to  drive  upon  the  street 
car  track.  He  testified  that  before  driving  upon  the  track 
he  looked  over  his  shoulder  in  a  northerly  direction  to  see 
if  a  car  was  approaching.  He  did  not  turn  entirely  around, 
but  turned  his  head  far  enough  to  see  north  along  the  track 
about  a  block.  Seeing  no  car  coming  within  that  distance 
he  drove  upon  the  track,  and  before  he  had  passed  off  the 
track  he  was  struck  by  a  car  coming  from  the  north  and 
injured.    At  the  time  when,  as  he  testified,  he  looked  over 
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his  shoulder  he  could,  had  he  turned  entirely  around,  have 
seen  the  street  car  track  for  a  distance  of  about  a  half  mile 
to  the  north  and  could  have  seen  any  car  that  was  approach- 
ing on  that  stretch  of  track  at  that  time.  It  was  contended 
by  the  railway  company  that  even  if  he  looked  as  he  testi- 
fied he  did,  it  was  at  least  a  question  for  the  jury  whether 
he  was  guilty  of  contributory  negligence  in  driving  upon 
the  track  without  looking  farther  north  along  the  track  than 
he  testified  he  did  look. 

In  this  condition  of  the  record  the  court,  at  the  request 
of  Hornung,  gave  to  the  jury,  among  others,  plaintiff's  in- 
structions numbered  7  and  13.  Each  of  these  instructions 
directed  a  verdict.  Upon  the  question  of  the  exercise  of 
due  care  the  seventh  advised  the  jury  that  it  was  sufficient 
if  it  appeared  that  the  plaintiff  was  in  the  exercise  of  ordi- 
nary care  "at  the  time  of  driving  across  the  street  car  track 
of  the  defendant,"  and  the  thirteenth,  if  he  was  in  the  ex- 
ercise of  due  care  "while  driving  across  the  defendant's 
street  car  track."  It  is  urged  that  both  of  these  instructions 
improperly  limited  the  time  during  which  Hornung  must 
have  been  in  the  exercise  of  ordinary  care  to  the  period  dur- 
ing which  he  was  actually  driving  across  the  track,  while, 
as  a  matter  of  law,  he  was  required  to  exercise  due  care  for 
his  personal  safety  just  before  driving  upon  the  track.  This 
objection  would  be  meritorious  if  the  quoted  words  were 
given  their  strict  and  literal  signification,  but  we  do  not 
think  the  jury  would  attach  to  them  such  a  meaning. 

McNulia  V.  Lockridge,  137  111.  270,  was  a  crossing  ac- 
cident case,  in  which  a  husband  and  wife  were  killed.  Suits 
brought  by  their  administrator  were  consolidated  and  tried 
together.  An  instruction  given  required  the  exercise  of  due 
care  "at  the  time  they  were  killed"  and  "at  the  time  they 
attempted  to  cross  the  railroad  track."  It  was  objected  that 
the  time  during  which  due  care  must  have  been  exercised 
was  thereby  limited  to  the  moment  when  the  persons  were 
killed  and  to  the  period  during  which  they  were  in  the  act 
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of  crossing  the  track.  It  will  be  observed  that  the  last  ex- 
pression quoted  is  very  much  like  those  used  in  the  case  at 
bar.  This  court  expressed  the  view  that  the  jury  could  not 
reasonably  have  understood  the  instruction  otherwise  than 
as  referring  to  the  occasion  on  which  the  deceased  persons 
attempted  to  cross  the  track  and  were  killed.  Lake  Shore 
and  Michigan  Southern  Railway  Co.  v.  Ouska,  151  III.  232, 
grew  out  of  another  crossing  accident.  The  instruction  on 
this  subject  in  that  case  required  the  exercise  of  reasonable 
care  by  the  deceased  "at  the  time  of  the  injury,"  and  it  was 
held  that  these  words  did  not  restrict  the  exercise  of  due 
care  to  the  moment  of  the  injury,  but  that  they  had  refer- 
ence to  the  whole  transaction,  including  all  that  occurred 
from  the  time  the  deceased  reached  the  tracks  until  he  was 
killed.  That  case  has  frequently  been  approved.  (Chicago 
and  Alton  Railroad  Co,  v.  Harrington,  192  111.  9;  5*^  Louis 
National  Stock  Yards  v.  Godfrey,  198  id.  288;  Pittsburg, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Co.  v.  Robson, 
204  id.  254.)  We  think  the  cases  which  we  have  cited  show 
that  the  plaintiff  in  error's  objection  is  not  well  taken.  The 
cases  relied  upon  by  it,  which  were  decided  by  this  court,  are 
distinguishable  from  the  case  at  bar. 

Complaint  is  also  made  of  the  action  of  the  court  in  re- 
fusing the  fifth  and  seventh  instructions  requested  by  the 
railway  company.  These  instructions  were  both  in  refer- 
ence to  what  the  motorman  had  a  right  to  expect  on  the 
part  of  Hornung  prior  to  the  time  when  Hornung  turned 
toward  the  track,  and  in  reference  to  his  duty  when  he  per- 
ceived that  Hornung  was  about  to  pass  upon  the  track.  The 
propositions  contained  in  these  instructions  were  accurate, 
but  we  think  they  were  covered  by  other  instructions  g^ven 
at  the  request  of  plaintiff  in  error. 

The  record  is  free  from  reversible  error.  The  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Ira  S.  Poweli.,  Appellant,  vs.  Robert  W.  Huey,  Appel- 
lee.— Robert  W.  Huey,  Appellee,  vs.  Ira  S.  Powell 
et  al.  Appellants. — Robert  W.  Huey,  Appellee,  vs.  Ira 
S.  Powell  et  al.  Appellants. 

Opinion  Hied  June  i6,  ipop — Rehearing  denied  October  Jj,  ipop. 

1.  Mortgages — what  is  not  a  variance  between  averment  and 
proof  in  foreclosure.  The  fact  that  a  foreclosure  bill  alleges  a  di- 
rect and  absolute  liability  on  the  note  and  mortgage  whereas  the 
proof  shows  that  the  mortgage  was  not  given  to  secure  an  exist- 
ing debt  but  to  protect  the  mortgagee  in  signing  as  security  for  the 
mortgagor  does  not  constitute  such  a  variance  as  precludes  a  fore- 
closure for  the  amount  due. 

2.  Same — when  a  note  is  within  security  of  mortgage.  A  note 
signed  by  the  mortgagor's  son  with  the  mortgagee  as  surety,  on 
which  the  mortgagor  received  the  money,  is  within  the  security  of 
the  mortgage,  where  it  appears  from  a  written  agreement  signed 
by  the  mortgagor,  his  son  and  the  mortgagee,  and  from  the  other 
facts  in  evidence,  that  the  mortgage  was  intended  to  cover  loans 
made  for  the  benefit  of  the  mortgagor,  whether  the  notes  were 
signed  by  him  and  his  son  or  by  either  of  them. 

3.  Contracts — contract  to  convey  by  good  and  sufficient  war- 
ranty deed  requires  a  title  without  encumbrance.  A  covenant  in 
a  contract  for  the  sale  of  land  that  the  vendor  will  convey  by  a 
good  and  sufficient  warranty  deed  requires  the  conv^ance  of  a 
title  free  from  encumbrance,  and,  in  the  absence  of  any  agreement 
to  the  contrary,  the  vendor  cannot  demand  specific  performance 
if  he  is  unable  to  fulfill  such  covenant,  even  though  the  vendee 
denies  the  execution  and  binding  force  of  the  contract  when  re- 
fusing to  accept  a  title  subject  to  an  encumbrance. 

4.  Practice — when  an  appeal  from  specific  performance  decree 
lies  to  Supreme  Court.  An  appeal  from  a  decree  dismissing  a  bill 
for  specific  performance  of  a  contract  for  the  sale  of  land  should 
be  taken  directly  to  the  Supreme  Court  and  not  to  the  Appellate 
Court,  where  the  making  of  the  contract  and  the  right  of  tiie  ven- 
dor to  compel  the  vendee  to  accept  a  conveyance  of  his  title  arc 
contested. 

Appeals  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Hancock  county;  the  Hon.  John  A.  Gray,  Judge,  pre- 
siding. 
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On  October  6,  1906,  Robert  W.  Huey  sued  Ira  S.  Pow- 
ell and  William  A.  Powell  in  the  circuit  court  of  Hancock 
county  in  an  action  of  assumpsit.  On  January  21,  1907, 
he  filed  a  bill  against  the  same  parties  and  Martha  M. 
Powell,  wife  of  William  A.  Powell,  for  the  foreclosure  of 
a  mortgage.  On  March  2,  1907,  Ira  S.  Powell  filed  a  bill 
against  Robert  W.  Huey  for  the  specific  performance  of  a 
contfact  of  sale  of  real  estate.  The  suits  all  involved  the 
same  transactions,  and  a  jury  having  been  waived  in  the 
common  law  suit,  the  cases  were  all  submitted  to  the  court 
for  hearing  at  one  time.  The  court  rendered  judgment  in 
the  action  of  assumpsit  against  the  defendants  for  $2424, 
decreed  a  foreclosure  of  the  mortgage  for  $8483.61,  and 
dismissed  the  bill  for  specific  performance  for  want  of 
equity.  The  judgment  and  decrees  have  been  affirmed  by 
the  Appellate  Court  and  the  cases  are  now  here  as  separate 
appeals.  They  were  argued  together  and  will  be  disposed 
of  in  one  opinion. 

Robert  W.  Huey  and  William  A.  Powell  are  brothers- 
in-law.  On  August  18,  1903,  Huey,  as  surety,  signed  Pow- 
ell's note  to  O.  J.  Talbot  for  $800,  due  in  one  year.  Powell 
owned  two  farms  near  Carthage,  in  Hancock  county, — one 
of  about  ninety  acres,  on  which  he  lived,  and  another  of 
about  one  hundred  and  fifty  acres,  known  as  the  Coke  farm. 
On  September  24,  1903,  he  mortgaged  both  these  farms  to 
Davis  Brown  for  $12,000,  due  in  five  years,  and  on  the 
same  day,  expressly  subject  to  said  mortgage,  he  and  his 
wife  executed  a  second  mortgage  to  Huey  to  secure  their 
note  of  that  date  for  $7000,  made  payable  to  Huey  five 
years  after  date,  with  five  per  cent  interest,  payable  an- 
nually, as  evidenced  by  interest  notes.  This  mortgage  was 
given  only  to  protect  Huey  in  signing  as  surety  for  Powell. 
After  the  giving  of  these  mortgages,  Ira  S.  Powell,  who  is 
the  son  of  William  A.  Powell  and  Martha  M.  Powell,  be- 
came of  age,  and  they  soon  after  conveyed  both  farms  to 
him.    Afterwards,  on  September  13,  1905,  Huey  borrowed 
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for  one  year  $5000  of  the  Union  National  Bank  of  Ma- 
comb  on  his  own  note  but  for  William  A.  Powell,  who  re- 
ceived the  money.  Ira  S.  Powell  and  William  A.  Powell 
then  gave  their  note  to  Huey  for  this  amount,  due  in  one 
year,  and  all  three  signed  a  statement  certifying  that  the 
mortgage  of  September  24,  1903,  was  to  be  held  by  Huey 
as  security  on  notes  given  to  him  by  the  Powells,  and  also 
for  notes  endorsed  or  signed  by  him  with  Ira  S.  Powell  and 
William  A.  Powell,  and  that  when  all  notes  owed  by  them 
to  Huey,  and  also  the  notes  endorsed  or  signed  by  Huey 
with  Ira  S.  and  W.  A.  Powell,  were  paid  and  canceled,  the 
mortgage  and  note  were  to  be  delivered  to  Ira  S.  Powell. 
On  August  4,  1906,  Huey  signed  as  surety  Ira  S.  Powell's 
note  to  the  Hancock  County  National  Bank  for  $4541.37, 
due  in  ninety  days,  this  being  a  renewal  of  other  notes 
which  had  been  running  for  six  or  nine  months  and  on 
which  William  A.  Powell  had  received  the  money. 

At  the  beginning  of  September,  1906,  the  Talbot  note 
for  $800  was  past  due,  the  $5000  note  to  the  Union  Na- 
tional Bank  would  mature  on  the  13th,  the  interest  on  the 
$12,000  mortgage  would  be  due  on  the  24th,  and  the  note 
for  $4541.37  to  the  Hancock  County  National  Bank  on 
November  2.  In  view  of  this  situation  William  A.  Powell 
proposed  to  Huey  that  Huey  should  buy  the  Coke  farm, 
and  on  Monday,  September  10,  they  went  to  Carthage,  at 
Powell's  suggestion,  to  make  some  arrangements  about  the 
matter.  Sidney  C.  Powell  accompanied  them.  What  oc- 
curred at  Carthage  is  the  serious  question  of  fact  in  the 
case.  It  is  certain  that  the  matter  of  the  purchase  of  the 
Coke  farm  by  Huey  for  $18,750  ($125  an  acre)  was  dis- 
cussed, and  the  question  of  how  much  money  Huey  could 
borrow  on  that  farm  and  his  own,  and  of  how  much  would 
be  left  which  Powell  must  provide  for,  was  considered. 
Huey  and  William  A.  Powell  went  to  the  office  of  Charles 
H.  Garnett,  a  lawyer,  to  see  what  Huey  could  do  about 
borrowing  the  money,  and  Garnett  went  with  Huey  to  an- 
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other  office  but  no  loan  was  made.  The  chief  controversy 
in  the  testimony  is  over  what  took  place  in  Charles  H.  Gar- 
nett's  office.  Huey  testified  that  he  and  William  A.  Powell 
went,  together  with  Sidney  C.  Powell,  to  Garnett's  office  in 
the  forenoon,  and  while  they  were  there  Garnett  prepared 
an  application  for  a  loan  on  the  Coke  farm  and  Huey's 
farm,  which  Huey  signed;  that  he  was  in  Garnett's  office 
only  once  that  day  and  signed  only  one  paper,  which  was 
represented  to  him  to  be  an  application  for  a  loan;  that 
the  day  was  dark  and  he  could  not  read  the  paper  with  his 
glasses,  though  he  tried ;  that  he  did  not  agree  to  buy  the 
farm  and  signed  no  contract  to  do  so  to  his  knowledge. 
William  A.  Powell,  who  was  the  moving  and  active  party 
in  the  sale  of  the  land,  was  not  examined  as  a  witness. 
Garnett  testified  that  Sidney  C.  Powell  did  not  come  to 
Garnett's  office  with  William  A.  Powell  and  Huey  in  the 
forenoon  but  that  the  latter  two  came  alone;  that  Powell 
told  him  that  Huey  had  bought  the  Coke  place  and  wanted 
to  see  him  about  borrowing  some  money ;  that  he  told  them 
he  was  not  making  loans  but  went  with  Huey  to  Mr.  Kel- 
ly's office,  and  that  before  leaving  his  office,  or  after  they 
got  on  the  street,  one  of  them  said  a  contract  should  be 
prepared  for  the  sale  of  the  land,  and  he  told  them  he  could 
prepare  it.  Garnett  and  Sidney  C.  Powell  both  testified  that 
in  the  afternoon  the  two  Powells  and  Huey  came  to  Gar- 
nett's office  and  that  there  a  contract  was  prepared  by  Gar- 
nett for  the  sale  of  the  Coke  farm  to  Huey  for  $18,750. 
The  premises  were  to  be  conveyed  to  Huey  by  good  and 
sufficient  warranty  deed  on  or  before  September  24,  1906, 
and  possession  was  to  be  then  delivered.  The  consideration 
was  to  be  paid,  in  part,  by  the  assumption  of  the  Hancock 
County  National  Bank  note  and  the  remainder  in  cash  on 
the  delivery  of  the  deed.  They  also  testified  that  Huey 
signed  this  contract  and  that  William  A.  Powell  signed 
Ira  S.  Powell's  name  to  it,  and  a  contract  so  signed  was 
produced  at  the  hearing.    They  testified  further  that  it  was 


186  Powell,  t;.  Huey.  [Ml  DL 

agreed  there  that  the  remainder  of  the  $18,750,  after  the 
payment  of  the  note  for  $4541.37,  was  to  be  paid  by  Huey's 
paying  the  Talbot  note  and  the  $5000  Union  National  Bank 
note  and  by  his  assuming  so  much  of  the  $12,000  mortgage 
as  the  remainder  of  the  purchase  money  would  amount  to. 
On  September  12  Ira  S.  Powell  in  person  signed  the 
contract  which  had  been  left  with  Gamett,  and  on  the  24th 
Garnett  tendered  to  Huey  a  warranty  deed  of  the  Coke 
farm,  which  had  been  executed  by  Ira  S.  Powell.  Huey 
said  that  he  had  never  told  Ira  to  make  him  a  deed  and 
did  not  want  to  take  it.  Huey  paid  the  Union  National 
Bank  note,  amounting  to  $5300,  on  September  24,  and  the 
Hancock  County  National  Bank  note  of  $4541.37  at  ma- 
turity', and  the  Talbot  note. 

David  E.  Mack,  Wii^uam  H.  Hartzeix,  John  W. 
W11.UAMS,  and  John  D.  M11.LER,  for  appellants. 

Chari^es  J.  ScoFiEivD,  and  Apoi,i.os  W.  O'Harra,  for 
appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  evidence  was  in  direct  conflict  as  to  whether  the 
contract  bearing  Huey's  signature  was  knowingly  executed 
by  him  or  he  was  deceived  into  signing  it,  believing  it  to 
be  an  application  for  a  loan.  The  circumstances,  aside 
from  the  testimony  of  the  three  witnesses  who  testified  di- 
rectly on  the  subject,  which  were  relied  upon  by  either  side 
as  corroborative  of  their  respective  contentions,  were  con- 
sistent with  either  view.  The  evidence  was  heard  in  open 
court,  and  under  such  circumstances  the  findings  of  fact 
by  the  chancellor  will  not  be  disturbed  unless  it  is  clearly 
apparent  that  they  are  wrong.  (Amos  v.  American  Trust 
and  Savings  Bank,  221  III.  100;  Heyman  v.  Heyman,  210 
id.  524.)  It  is  not  necessary,  however,  to  determine  the 
question,  because,  even  if  it  be  conceded  that  a  binding 
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contract  was  entered  into,  the  judgment  and  decrees  of  the 
circuit  court  will  not  be  affected  thereby. 

The  contract  required  Ira  S.  Powell  to  convey  to  Huey 
by  a  good  and  sufficient  warranty  deed.  Such  a  covenant 
required  the  conveyance  of  a  title  free  of  encumbrance. 
(McCord  V.  Massey,  155  III.  123;  Morgan  v.  Smith,  11 
id.  194;  Brown  v.  Cannon,  5  Gilm.  174.)  On  the  day  ap- 
pointed for  the  delivery  of  the  deed  the  land  was  encum- 
bered by  the  Brown  mortgage  of  $12,000  and  the  $7000 
mortgage  to  Huey.  There  is  no  question  that  the  latter 
mortgage  stood  as  security  for  the  Talbot  note  and  the 
$5000  note.  These  enciunbrances,  with  interest,  amounted 
to  $18,748.  The  purchase  money,  after  deducting  the  Han- 
cock County  National  Bank  note,  amounted  only  to  $14,- 
208.63,  leaving  a  difference  of  more  than  $4500  still  a  lien 
on  the  premises.  The  bill  for  specific  performance  alleged, 
as  it  was  necessary  that  it  should,  that  complainant  had  al- 
ways been  ready  and  willing  to  perform  his  part  of  the 
agreement  on ^ being  paid  the  remainder  of  the  purchase 
money  and  to  deliver  the  deed  to  Huey  and  to  let  him  into 
possession  of  the  premises,  but  no  evidence  was  offered  of 
Ira  S.  Powell's  ability  to  convey  the  title  agreed  to  be  con- 
veyed. On  the  contrary,  it  is  to  be  inferred  that  he  could 
not  do  so.  The  $12,000  mortgage  was  not  due  until  1908. 
It  is  true  that  the  privilege  existed  of  paying  it  on  Septem- 
ber 24,  1906  or  1907,  but  Ira  S.  Powell  had  not  the  money 
with  which  to  pay  it,  so  far  as  this  record  shows.  Wil- 
liam A.  Powell,  with  Huey,  had  applied  to  Fred  Churchill, 
who  represented  the  owner  of  the  mortgage,  to  see  if  he 
could  arrange  to  carry  $4500  of  the  amount  on  the  home 
place  of  ninety  acres,  and  Mr.  Churchill  told  them  he 
thought  he  could  do  so,  but  later  found  that  he  could  not 
furnish  the  money  and  told  them  he  would  have  to  let  the 
loan  stand  as  it  was  or  they  could  take  it  up  at  interest- 
paying  time.  No  further  effort  appears  to  have  been  made 
to  remove  the  encumbrance.     At  any  rate  it  was  not  re- 
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moved  and  the  record  contains  no  indication  that  it  could 
be  removed.  The  complainant,  being  himself  unable  to  per- 
form, was  not  in  a  position  to  compel  performance. 

It  is,  however,  contended  that  Huey  repudiated  the 
contract  and  thereby  put  an  end  to  the  necessity  of  any 
further  performance  by  Powell.  The  only  evidence  of  any 
effort  at  performance  by  Powell  after  Churchill  refused  to 
divide  the  Brown  mortgage  is  that  he  executed  a  deed  and 
had  Garnett  tender  it  to  Huey.  Huey  declined  to  receive 
it,  and  in  response  to  Gamett's  statement,  **You  bought  the 
farm  or  contracted  to  buy  it,"  said:  "Well,  I  have  no 
doubt  you  understood  that  from  what  I  said;  no  doubt 
you  thought  so,  but  there  are  things  to  it  you  don't  know ; 
there  is  more  about  the  transaction  you  don't  know."  This 
is  all  the  record  contains  as  to  what  took  place  on  that  oc- 
casion, and  it  certainly  indicated  no  waiver  of  anything  on 
Huey's  part.  This  occurrence  furnishes  no  excuse  for  any- 
thing less  than  full  performance  on  the  part  of  Powell,  if 
he  desired  to  enforce  performance  on  the  part  of  Huey. 
His  contract  required  the  conveyance  of  a  title  free  from 
encumbrance,  and  even  if  Huey  had  denied  the  execution 
of  the  contract  and  its  binding  force  upon  him,  this  would 
not  authorize  the  court  to  force  upon  him  a  title  subject  to 
an  encumbrance  for  $4500. 

It  is  further  insisted  that  the  agreement  nowhere  shows 
that  the  Davis  Brown  mortgage  was  to  be  actually  divided ; 
that  it  could  have  been  carried  as  a  mortgage  on  the  two 
farms,  Powell  and  Huey  each  providing  for  his  proportion- 
ate share  of  the  debt.  The  written  contract  required  the 
Coke  farm  to  be  conveyed  to  Huey  free  from  encumbrance. 
If  the  parol  evidence  is  to  be  considered,  Garnett  testified 
that  Huey  was  to  pay  the  three  notes  for  $800,  $5000  and 
$4541.37,  respectively,  and  for  the  balance  of  the  purchase 
money  was  to  assume  so  much  of  the  Davis  Brown  mort- 
gage; that  his  part  was  expected  to  be  independent  of 
Powcirs  and  to  be  on  the  Coke  farm,  while  Powell  would 
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have  $4500  on  his  farm;  that  the  understanding  was  that 
the  entire  mortgage  was  to  be  paid,  and  Powell  was  to  give 
a  new  mortgage  for  $4500  on  his  farm  and  Huey  was  to 
borrow  the  full  $18,750  on  the  Coke  farm  and  his  home 
farm.  Sidney  Powell  testified  that  Ira  was  to  take  care  of 
the  balance  of  the  $12,000  mortgage;  that  they  were  to  see 
if  Churchill  could  divide  it,  and  if  not,  they  were  to  pay 
it  off.  There  is,  therefore,  no  evidence  that  it  was  agreed 
that  any  part  of  the  $12,000  mortgage  should  remain 
against  the  Coke  farm  or  that  any  modification  of  the  writ- 
ten agreement  was  made  in  this  respect. 

The  question  of  the  right  to  the  specific  performance  of 
the  contract  is  considered  only  because  of  its  bearing  on 
the  foreclosure  and  assumpsit  cases.  The  decree  dismiss- 
ing the  bill  for  specific  performance  is  not  properly  before 
us.  The  making  of  the  contract  and  the  right  of  the  ven- 
dor to  compel  the  vendee  to  accept  a  conveyance  of  his  title 
are  contested.  A  freehold  was  involved  in  that  decree  and 
the  appeal  from  it  was  improperly  taken  to  the  Appellate 
Court. 

In  regard  to  the  foreclosure  case,  it  is  insisted  that  the 
proofs  do  not  correspond  with  the  allegations  of  the  bill. 
The  bill  alleged  the  existence  of  a  debt  of  $7000,  the  exe- 
cution of  the  note  and  mortgage  and  default  in  the  pay- 
ment  of  interest,  in  the  usual  form.  The  proof  showed 
that  the  mortgage  was  not  given  to  secure  an  existing  debt 
but  for  the  purpose  of  protecting  the  mortgagee  in  signing 
as  security  for  William  A.  Powell.  The  bill  alleges  a  di- 
rect and  absolute  liability  on  the  note  and  mortgage.  The 
proofs  show  a  collateral  and  indirect  liability.  This  same 
question  of  variance  arose  in  the  case  of  Collins  v.  Carlile, 
13  111.  254,  where  a  bill  was  filed  in  the  usual  form  to  fore- 
close a  mortgage  given  to  secure  a  note  for  $500.  In  real- 
ity the  mortgage  was  given  to  secure  the  price  of  goods  to 
be  thereafter  sold,  and  goods  were  thereafter  sold  at  vari- 
ous times  to  the  amount  of  more  than  $2000.     Payments 
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made  from  time  to  time  reduced  the  indebtedness  to  $400. 
The  bill  having  been  dismissed  upon  a  hearing,  the  decree 
was  reversed,  the  court  saying  (p.  260)  :  "Another  objec- 
tion to  a  recovery  in  this  case  has  been  raised,  which  is, 
that  the  bill  being  in  the  ordinary  form  of  bills  to  fore- 
close, without  setting  forth  the  real  consideration  of  the 
mortgage,  the  complainants  must  fail  in  this  suit  for  the 
reason  that  the  allegations  and  the  proofs  do  not  correspond. 
The  bill  shows  a  case  in  which  the  complainants  would 
clearly  be  entitled  to  a  decree.  It  was  not  necessary  to  set 
forth  the  consideration  of  the  $500  note,  because,  prima 
facie,  it  imported  a  good  and  sufficient  consideration.  This 
was  all  that  was  requisite,  in  the  first  instance,  on  the  part 
of  the  complainants.  The  defendants  come  in  and  inquire 
into  the  consideration  of  the  note,  which  they  had  a  right 
to  do.  The  proof  shows  that  the  complainants  are  not  en- 
titled to  a  decree  for  the  full  amount  claimed.  It  is  surely 
no  objection  to  their  having  a  decree  for  what  is  due  be- 
cause they  have  claimed  too  much;  and  it  is  immaterial 
what  the  consideration  of  the  note  was,  so  it  was  good  and 
valuable.  The  recovery  is  at  last  upon  the  mortgage  as 
set  forth  in  the  bill,  though  the  extent  is  limited  by  the 
facts  disclosed  by  the  testimony.  The  evidence  does  not 
show  a  different  case  from  that  stated  in  the  bill,  but  it 
brings  into  the  case  facts  not  stated  and  not  necessary  to 
be  stated  in  complainants'  bill  to  entitle  them  to  a  decree. 
There  is  not,  in  our  opinion,  such  a  variance  between  the 
allegations  and  proofs  as  to  prevent  a  decree  of  foreclosure 
in  this  suit." 

The  further  objection  is  made  that  the  mortgage  was 
not  due.  By  its  express  tenns  the  mortgagee  was  entitled 
to  elect  to  declare  the  principal  due,  three  of  the  annual 
interest  notes  being  past  due  and  unpaid  when  the  bill  was 
filed.  He  had  paid  about  $10,000  of  the  indebtedness 
against  which  it  was  intended  to  indemnify  him.  The 
amount  of  the  past  due  interest  was  therefore  due,  and  not 
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having  been  paid,  the  mortgagee  might  rightfully  exercise 
his  option  to  declare  the  whole  amount  secured  by  the  mort- 
gage due. 

It  is  contended  that  the  note  for  $4541.37  to  the  Han- 
cock County  National  Bank  was  not  secured  by  the  mort- 
gage because  it  is  not  signed  by  Huey  with  Ira  S.  and 
W.  A.  Powell,  but  with  Ira  alone.  This  note  was  a  re- 
newal of  previous  notes,  and  the  debt  arose  after  the  exe- 
cution of  the  agreement  between  William  A.  Powell,  Ira  S. 
Powell  and  Huey,  dated  September  13,  1905.  The  note 
was  signed  by  Ira  S.  Powell  and  Huey  and  the  money 
which  it  represented  was  received  by  William  A.  Powell. 
The  agreement  referred  to  is  as  follows: 

"Macomb^  III.^  Sept.  15,  ipo^, 
"This  is  to  certify  that  William  A.  Powell  and  Martha  M. 
Powell  have  given  Robert  W.  Huey  a  note  and  mortgage  of  $7000, 
dated  September  24,  1903,  to  be  held  by  said  Robert  W.  Huey  as 
security  on  notes  given  to  him  by  Ira  S.  Powell  and  William  A. 
Powell  and  also  for  notes  endorsed  or  signed  by  him  with  Ira  S. 
Powell  and  William  A.  Powell.  It  is  agreed  that  when  all  the 
notes  owed  by  W.  A.  or  Ira  S.  Powell,  or  both  of  them,  to  Robert 
W.  Huey,  and  also  the  notes  endorsed  or  signed  by  Robert  W. 
Huey  with  Ira  S.  and  W.  A.  Powell,  are  paid  and  canceled,  then 
this  mortgage  and  note  are  to  be  delivered  to  Ira  S.  Powell. 

R.  W.  Huey, 
I.  S.  PowELi,, 
W.  A.  PowEi,!.." 

This  writing  was  made  for  the  purpose  of  extending 
to  the  $5000  note  executed  the  same  day,  the  benefit  of  the 
security  of  the  mortgage.  It  is  manifest  that  it  was  also 
intended  to  apply  to  future  transactions.  So  far  as  ap- 
pears, Ira  S.  Powell  never  had  anything  to  do  with  the 
management  of  the  farms  or  with  any  financial  transac- 
tions except  in  connection  with  his  father.  The  relations 
of  the  parties,  their  methods  of  doing  business  and  the  na- 
ture of  their  transactions  make  it  evident  that  whether  such 
transactions  were  in  the  name  of  William  A.  Powell  or  Ira 
S.  Powell,  they  were  for  the  benefit  of  William  A.  Powell. 
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The  name  of  Ira  S.  Powell  was  inserted  in  the  writing  be- 
cause the  title  to  the  land  had  been  placed  in  him,  and  the 
writing  was  intended  to  extend  to  notes  endorsed  or  signed 
by  Huey  with  either  of  them. 

No  defense  was  shown  to  the  assumpsit  suit,  and  the 
judgments  of  the  Appellate  Court  affirming  the  judgment 
in  that  case  and  the  decree  in  the  foreclosure  suit  will  be 
affirmed.  The  judgment  of  the  Appellate  Court  in  the 
specific  performance  case  will  be  reversed  and  the  catlse 
remanded  to  that  court,  with  directions  to  order  the  appeal 
transferred  to  this  court. 

Reversed  in  part  and  remanded,  with  directions. 


Arthur  W.  McGovnky,  Appellant,  vs.  The  Vili^age  o^ 

MEI.R0SE  Park,  Appellee. 

Opinion  filed  June  i6,  ipo^ — Rehearing  denied  October  15,  ipop, 

1.  Appeals  and  errors — Appellate  Court's  finding  on  a  mixed 
question  of  law  and  fact  is  conclusive,  A  finding  of  facts  by  the 
Appellate  Court  in  its  judgment  is  conclusive  upon  the  Supreme 
Court  even  though  some  of  the  facts  found  involve  the  considera- 
tion of  mixed  questions  of  law  and  fact. 

2.  Same — wlujt  findings  by  the  Appellate  Court  are  conclusive. 
Findings  by  the  Appellate  Court,  in  a  judgment  reversing  a  judg- 
ment against  a  village  for  legal  services,  that  the  plaintiff  was  ap- 
pointed attorney  for  the  village,  that  the  services  for  which  the 
recovery  was  had  were  services  the  performance  of  which  was  in- 
cumbent upon  him  and  within  the  sphere  of  his  duties  as  village 
attorney,  and  that  at  the  time  of  his  appointment  and  during  all 
the  time  of  his  service  there  was  an  ordinance  in  force  fixing  the 
plaintiff's  salary  as  village  attorney,  are  conclusive  upon  the  Su- 
preme Court  of  the  matters  recited. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  County  Court 
of  Cook  county ;  the  Hon.  D.  T.  Smii^Ey,  Judge,  presiding. 
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John  H.  Batten,  and  Chauncey  M.  Mili^ar,  for  ap- 
pellant 

P.  J.  Gri^^En,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellant  recovered  against  appellee,  on  a  trial  before 
a  jury  in  the  county  court  of  Cook  county,  a  verdict  and 
judgment  for  $600,  under  the  common  counts,  for  services 
claimed  to  have  been  performed  by  him  as  attorney  for  said 
village.  The  Appellate  Court  for  the  First  District,  on  ap- 
peal, reversed  that  judgment  with  the  following  finding  of 
facts :  "And  the  court,  upon  the  allegations  and  proofs  in 
the  record  in  this  cause  contained,  doth  find  that  Arthur  W. 
McGovney,  the  appellee,  was  appointed  May  9,  1904,  by  the 
board  of  trustees  of  the  appellant,  the  village  of  Melrose 
Park,  village  attorney  of  said  village,  and  that  he  served  as 
such  village  attorney  from  the  time  of  his  said  appointment 
until  May  i,  1905,  and  that  all  the  services  for  the  perform- 
ance of  which  he  claims  compensation  and  sues  were  ser- 
vices the  performance  of  which  was  incumbent  on  him  and 
within  the  sphere  of  his  duties  as  village  attorney ;  also  that 
when  appellee  was  appointed  villag^e  attorney,  and  during 
all  the  time  he  served  as  such,  as  aforesaid,  there  was  an 
ordinance  of  said  village  in  force  by  which  the  salary  of 
village  attorney  was  fixed  at  the  sum  of  $450  per  annum." 
A  certificate  of  importance  was  granted  by  that  court,  and 
this  further  appeal  has  been  prosecuted. 

An  ordinance  was  passed  June  11,  1900,  by  the  proper 
authorities  of  appellee,  creating  the  office  of  village  attor- 
ney, providing  for  the  appointment  of  such  officer  annually 
and  prescribing  his  duties.  Section  8  of  that  ordinance  is 
as  follows:  "The  compensation  of  such  village  attorney 
shall  be  and  is  hereby  fixed  at  the  sum  of  $450  per  annum : 
Provided,  that  in  all  special  tax  or  assessment  cases  carried 
into  courts  of  record,  and  in  all  cases  in  the  State  courts  of 
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record  and  the  courts  of  the  United  States  in  which  the  vil- 
lage may  be  a  party  plaintiff  or  defendant,  such  village  at- 
torney shall  be  allowed  the  usual  and  customary  fees  of 
attorneys  practicing  in  such  courts,  over  and  above  and  be- 
sides such  sum  herein  fixed  and  determined  as  and  for  his 
salary."  Appellant  claims  for  services  performed  by  him 
for  appellee  by  special  agreement,  but  there  was  no  entry  in 
the  proceedings  of  the  village  board  showing  such  -employ- 
ment, although  there  was  a  record  of  his  appointment  as 
village  attorney  under  said  ordinance.  We  do  not  think,  as 
contended  by  appellant,  there  was  any  conflict  between  this 
ordinance  and  the  statute  as  to  the  manner  of  appointment 
of  village  attorney. 

It  is  insisted  by  appellant  that  the  finding  of  facts  by 
the  Appellate  Court  includes  legal  conclusions,  and  that 
therefore  this  court  is  not  bound  by  such  finding,  citing 
Hogan  V.  Chicago  and  Alton  Railroad  Co.  202  111.  206,  and 
Martin  v.  Martin,  202  id.  382.  It  may  be  true  that  the  find- 
ing of  ultimate  facts  by  the  Appellate  Court  includes  con- 
clusions, and  that  to  reach  these  conclusions  required  the 
application  of  legal  principles  by  that  court;  but  the  most 
that  can  be  said  in  favor  of  appellant's  contention  is,  that 
the  questions  whether  he  was  appointed  as  village  attorney, 
whether  all  the  services  were  within  the  sphere  of  his  duties 
as  village  attorney  and  whether  the  ordinance  in  question 
was  in  force  were  mixed  questions  of  law  and  fact,  and  the 
findings  of  the  Appellate  Court  on  questions  of  that  char- 
acter are  conclusive  on  this  court  and  may  not  be  reviewed 
here.  (Moerschbaecher  v.  Royal  League,  188  111.  9;  Roem- 
held  V.  City  of  Chicago,  231  id.  467.)  This  being  so,  it  is 
unnecessary  for  us  to  consider  or  decide  the  other  questions 
raised  in  the  briefs. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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Henry  H.  Porter,  Appellant,  vs.  Armour  &  Co.  et  al. 

Appellees. 

Opinion  Hied  June  i6,  ipop — Rehearing  denied  October  14,  ipop. 

1.  Injunction — equity  will  not  assume  jurisdiction  to  restore 
party  to  possession  of  land.  A  land  owner  has  a  complete  and  ade- 
quate remedy  at  law  to  determine  the  questions  of  his  title  and 
right  to  the  possession  of  the  land,  and  it  is  only  in  cases  where 
the  power  of  a  court  of  equity  has  been  invoked  for  some  legiti- 
mate purpose  of  its  jurisdiction  incidental  to  the  main  object  of  the 
bill  that  such  court  will  determine  the  right  of  possession  between 
a  party  claiming  that  right  and  one  holding  adversely. 

2.  Same — when  allegation  of  possession  is  essential.  A  bill  to 
enjoin  the  defendants  from  maintaining  an  elevated  structure  used 
as  a  runway  for  live  stock  over  premises  described  as  a  private 
street  cannot  be  maintained,  where  there  are  no  allegations  in  the 
bill  showing  that  complainant  is  in  possession  of  the  premises  de- 
scribed or  that  he  has  any  rights  therein  as  an  abutting  owner. 
(Burrall  v.  American  Tel.  Co.  224  111.  266,  and  Spalding  v.  M.  & 
W.  I.  Ry.  Co.  225  id.  585,  distinguished.) 

3.  Same — a  bill  need  not  show  that  complainant  has  not  been 
guilty  of  laches.  A  bill  to  enjoin  the  defendants  from  maintain- 
ing a  structure  over  premises  described  as  a  private  street  need  not 
aver  the  time  when  such  structure  was  erected,  in  order  to  show, 
as  a  part  of  complainant's  prima  facie  case,  that  he  has  not  been 
guilty  of  unreasonable  delay,  since  that  matter  is  a  defense  to  be 
raised  by  plea  or  answer,  although  it  may  be  raised  by  demurrer 
if  the  delay  appears  on  the  face  of  the  bill. 

4.  Appeals  and  errors — when  a  freehold  is  involved.  A  free- 
hold is  involved  upon  appeal  from  a  decree  dismissing  a  bill  for 
injunction  after  a  demurrer  has  been  sustained  thereto,  where  the 
complainant,  by  his  bill,  claims  to  own  the  land  described  therein 
as  a  private  street  subject  to  certain  easements,  and  seeks  to  en- 
join an  interference  with  his  rights  as  the  owner  of  such  free- 
hold interest. 

AppEai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Julian  W.  Mack,  Judge,  presiding. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Cook  county  sustaining  special  demurrers  to  and  dismiss- 
ing appellant's  bill  for  an  injunction. 
s4i  — 10 
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Paragraph  i  of  the  amended  bill  alleges  that  in  De- 
cember, 1868,  complainant  and  Martin  L.  Sykes  and  John 
F.  Tracy  became  and  were  the  owners  in  fee  simple  and 
were  then  seized  and  possessed  of  certain  lands  described  in 
Ihe  bill.  Paragraph  2  alleges  that  the  complainant  and  said 
Sykes  and  Tracy,  so  being  the  owners  of  said  land  and  so 
being  seized  and  possessed  thereof,  subdivided  a  part  if  it  as 
"Packers*  addition  to  Chicago,"  "Packers'  second  addition 
to  Chicago''  and  Packers'  third  addition  to  Chicago,"  and 
laid  out  and  platted  the  same  as  in  said  paragraph  described ; 
that  in  said  additions  as  laid  out  and  platted  there  were  re- 
served a  private  alley  and  two  private  streets.  Paragraph  3 
alleges  that  complainant  and  said  Tracy  and  Sykes  granted 
in  express  terms  by  deeds  of  conveyance  to  various  per- 
sons, and  to  their  heirs  and  assigns,  the  right  to  use  and 
pass  over  said  private  ways  to  various  other  parcels  of  land 
described  in  said  deeds  of  conveyance,  but  that  the  grantors 
in  each  of  said  deeds  expressly  reserved  the  right  in  them- 
selves to  use  said  private  ways  and  the  right  to  grant  to 
any  other  person  or  persons  the  right  to  use  them  in  com- 
mon with  the  persons  to  whom  said  rights  were  granted  in 
said  deeds  of  conveyance,  and  that  complainant  and  his  co- 
owners  had  never  granted  to  any  person  or  persons  any 
rights  in  said  private  alley  and  private  streets,  except  the 
right  to  travel  over,  along  and  upon  them.  Paragraph  4 
alleges  the  death  of  Tracy  and  Sykes,  and  that  complainant 
had  acquired,  by  purchase  from  their  heirs,  devisees,  as- 
signs and  legal  representatives,  an  undivided  seven-twelfths 
interest  in  said  private  streets  and  private  alley;  that  he 
has  received  deeds  of  conveyance  therefor  and  is  now  the 
owner  in  fee  simple  of  an  undivided  five-sixths  interest 
therein ;  that  he  is  also  the  owner  in  fee  simple  and  is  now 
seized  and  possessed  of  an  undivided  five-sixths  interest  in 
lots  3  and  4  and  the  west  half  of  lot  2,  in  block  i,  in  Pack- 
ers' second  addition  to  Chicago.  Paragraph  5  alleges  that, 
in  coimection  with  the  lots  described  in  paragraph  4,  com- 
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plainant  desires  and  is  entitled  to  the  right  to  the  free  and 
unmolested  use  of  said  private  streets  and  private  alley  for 
ingress  to  and  egress  from  said  lots.  Said  paragraph  fur- 
ther alleges  that  the  right  remaining  in  the  complainant  to 
grant  to  other  persons,  in  common  with  others  to  whom 
easements  of  passage  had  been  previously  granted,  the  right 
to  use  said  private  streets  and  alley  for  the  purposes  of 
travel  remains  a  present  and  valuable  right,  which  com- 
plainant and  his  co-owners  may  exercise  as  they  see  fit. 
Paragraph  6  alleges  that,  except  for  the  easements  of  travel 
previously  granted  in  said  private  streets  and  alley  by  com- 
plainant and  his  co-owners,  complainant  is  entitled  to  the 
possession  of  said  private  streets  and  private  alley;  that 
he  has  retained  the  ownership  thereof,  with  right  to  use 
and  enjoy  the  same  for  all  purposes  which  shall  not  ob- 
struct the  easements  of  passage  theretofore  granted,  as  set 
forth  in  the  bill ;  that  for  his  own  use,  and  for  the  purpose 
of  granting  to  any  other  person  he  may  see  fit  a  right  to 
use  said  private  ways,  complainant  has  a  right  to  have  said 
premises  kept  free  and  clear  of  all  encroachments  and  ob- 
structions. Paragraph  7  alleges  that  the  defendants  (ap- 
pellees here)  have  entered  upon  said  premises  platted  as 
private  streets  and  a  private  alley  and  erected  a  large  struc- 
ture of  wood  and  iron  over,  along  and  across  the  same; 
that  said  structure  consists  of  a  large  number  of  heavy 
posts  placed  in  the  ground  of  which  the  complainant  is  the 
owner  in  fee  simple,  supporting  a  viaduct  or  runway  six- 
teen feet  above  the  ground,  which  viaduct  or  runway  is  a 
two-story  or  double-decked  structure  built  for  part  of  its 
length  of  wood,  having  heavy  floors  and  sides;  that  said 
structure  is  twenty-two  feet  wide,  about  forty  feet  in  height 
and  unsightly  in  appearance;  that  the  posts  of  said  struc- 
ture physically  occupy  the  surface  of  complainant's  land 
and  the  structure  obstructs  and  diminishes  the  light,  view 
and  air  upon  complainant's  premises  and  forms  a  continu- 
ous and  continuing  obstruction  to  his  lands  and  an  invasion 
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of  his  rights ;  that  defendants  have  within  a  year  last  past 
enlarged  and  increased  the  size  of  the  said  structure  and 
changed  the  material  of  which  it  was  built  from  wood  to 
iron  in  many  parts  and  caused  it  to  be  transformed  from  a 
temporary  to  a  permanent  structure;  that  defendants  are 
maintaining  the  same  as  a  runway,  for  the  purpose  of 
bringing  cattle  and  sheep  from  the  stock  yards  east  of  said 
premises  to  certain  private  plants  of  said  defendants  located 
westerly  and  south-westerly  therefrom.  Paragraph  8  al- 
leges that  defendants  have  not  obtained  any  license  or  per- 
mission from  complainant  for  the  erection  of  said  structure 
upon  said  premises,  but  without  authority  or  license  or  pre- 
tense thereof,  so  far  as  complainant  is  informed,  they  have 
arbitrarily  and  willfully  entered  upon  the  said  premises  and 
erected  said  structure ;  that  with  full  knowledge  and  notice 
of  complainant's  rights  in  the  premises  the  said  defendants 
have  within  a  year  last  past  caused  said  structure  to  be  en- 
larged and  the  material  thereof  changed  from  wood  to  iron 
and  are  now  maintaining  the  same  without  any  pretense  of 
right  or  license;  that  the  posts  or  supports  of  said  struc- 
ture are  imbedded  in  the  ground  and  rest  upon  foundations 
also  imbedded  in  the  ground,  so  that  it  would  be  impossible 
for  complainant  to  remove  the  structure  without  great  dif- 
ficulty and  expense  and  without  entering  upon  other  prem- 
ises not  owned  by  complainant.  Paragraph  9  alleges  that 
defendants  obtained  no  permission  from  complainant  or  his 
grantors  for  the  erection  or  maintenance  of  said  structure; 
that  it  was  erected  and  has  been  maintained  by  said  de- 
fendants without  permission  from  him  or  his  grantors  and 
against  complainant's  protest  and  contrary  to  his  wishes; 
that  said  structure  constitutes  an  encroachment  upon  the 
premises  and  is  a  continuing  trespass  thereon.  Paragraph 
10  alleges  that  said  structure  is  a  damage  and  injury  to 
complainant's  said  premises  and  diminishes  the  value  there- 
of, and  also  diminishes  the  value  of  the  lots  described  in 
paragraph  4,  of  which  complainant  is  still  the  owner,  and 
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the  right  remaining  in  complainant  to  grant  to  other  per- 
sons the  right  to  use  said  premises  in  common  with  persons 
already  granted  easements  of  passage  thereon  is  diminished 
by  said  structure  over,  upon  and  across  said  premises,  and 
that  it  is  impossible  for  the  complainant  to  obtain  adequate 
damages  for  said  continuing  trespass  and  obstruction  by  an 
action  at  law ;  that  he  can  only  have  adequate  relief  by  the 
interposition  of  a  court  of  equity.  The  prayer  is  that  de- 
fendants, their  officers,  agents,  attorneys  and  servants,  be 
perpetually  enjoined  from  unlawfully  intruding  upon  com- 
plainant's premises  and  from  maintaining  or  operating  said 
structure  upon  or  above  complainant's  said  premises,  and 
that  upon  a  final  hearing  a  mandatory  injunction  may  is- 
sue, ordering  and  requiring  the  defendants  to  remove  said 
structure  forthwith  from  complainant's  premises. 

Defendants  each  demurred  generally  and  specially  to 
the  bill.  The  general  demurrers  were  overruled.  Several 
causes  of  special  demurrer  were  assigned,  but  the  court 
overruled  all  of  them  except  two.  The  decree  recites: 
"And  the  court  having  considered  the  said  several  demur- 
rers filed  by  the  said  defendants,  it  is  ordered,  adjudged 
and  decreed  that  the  said  several  special  demurrers  as  to 
the  following  matters,  to-wit:  (i)  The  failure  of  com- 
plainant to  allege  the  time  when  the  said  structures  in  said 
amended  bill  referred  to  were  erected  and  how  long  the 
same  had  existed  prior  to  the  filing  of  the  amended  bill  of 
complaint  herein;  and  (2)  the  failure  of  the  complainant 
to  allege  and  set  forth  that  the  complainant  was,  at  the 
time  of  the  filing  of  the  bill  of  complaint  herein,  in  the 
possession  of  the  said  premises  described  as  a  private  street, 
referred  to  in  said  bill  of  complaint, — ^be  and  the  same  are 
sustained  to  the  said  amended  bill  of  complaint."  Com- 
plainant elected  to  stand  and  abide  by  his  bill,  and  a  decree 
was  thereupon  entered  dismissing  the  same  at  complaili- 
ant's  costs,  and  from  that  decree  this  appeal  is  prosecuted. 
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Henry  Russeli.  Pi<att,  Horace  Kent  Tenney,  and 
RoswELi.  B.  Mason,  for  appellant. 

Al^FRED  R.  UrION,  ChARI.es  J.  PAUI.KNER,  JR.,  JuDAH, 

WiLi^RD,  Wolf  &  Reich  MANN,  Ai.bert  H.  &  Henry 
Veeder,  and  Louis  C.  Ehle,  for  appellees. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

Appellees  have  entered  a  motion  to  dismiss  the  appeal 
on  the  ground  that  no  freehold  is  involved.  If  this  were 
true,  it  would  not  require  a  dismissal  of  the  appeal  but 
would  necessitate  the  case  being  transferred  to  the  Appel- 
late Court.  Complainant  in  his  bill  claimed  a  freehold  in- 
terest in  land,  and  the  decision  denying  his  right  thereto 
under  his  bill,  and  dismissing  the  same,  was  a  denial  of  the 
right  asserted  by  him  in  his  said  bill,  and  we  think  involved 
a  freehold.    The  motion  will  therefore  be  denied. 

It  will  be  observed  from  the  substance  of  the  bill  set 
out  in  the  statement  preceding  this  opinion  that  there  is  no 
averment  of  the  time  when  the  structure  complained  of  was 
first  erected  and  how  long  it  has  been  continuously  main- 
tained and  operated.  Neither  is  there  any  averment  that 
complainant  was  at  the  time  of  filing  the  bill  in  possession 
of  the  property.  The  chancellor  held  the  bill  to  be  defective 
in  both  these  respects  and  sustained  special  demurrers  speci- 
fying these  grounds  of  objection. 

Appellant  insists  that  the  allegations  of  the  bill  show, 
and  must  be  held  to  be,  in  eflfect,  averments  that  complain- 
ant was  in  possession.  We  do  not  so  understand  the  lan- 
guage of  the  bill.  It  avers  that  complainant  and  others 
were  in  December,  1868,  the  owners  and  in  possession  of 
the  property  of  which  the  private  streets  and  alleys  are  a 
part ;  that  subsequently  the  property  was  platted  into  three 
additions,  reserving  the  private  streets  and  alley  in  contro- 
versey ;   that  afterwards  complainant  became  the  owner  of 
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five-sixths  of  said  property,  and  that,  except  for  the  ease- 
ments of  travel  granted  to  other  persons,  complainant  and 
his  co-owners  are  entitled  to  the  possession  of  said  private 
streets  and  alley.  It  is  true,  the  bill  avers  that  complainant 
had  reserved  the  right  to  grant  easements  of  passage  to 
other  persons,  and  that  defendants  without  any  license  or 
permission  from  complainant,  and  without  any  authority 
or  pretense  thereof,  so  far  as  complainant  is  informed,  had 
erected  the  structure  complained  of  on  the  property  in  con- 
troversy. We  do  not  consider  this  an  allegation,  or  the 
equivalent  of  an  allegation,  that  complainant  is  in  posses- 
sion. Such  an  allegation  is  essential,  in  cases  of  this  char- 
actef,  to  the  right  to  maintain  the  bilL  The  rule  is,  that 
court?  of  equity  will  not  assume  jurisdiction  to  determine 
disputes  as  to  mere  legal  titles  or  the  right  to  possession  of 
real  property.  The  owner  of  land  has  a  complete  and  ade- 
quate remedy  at  law  to  determine  his  title  and  his  right 
to  possession,  and  he  cannot  invoke  the  aid  of  a  court  of 
equity,  ordinarily,  to  restore  him  to  possession  of  property 
he  is  the  owner  of  where  that  possession  has  been  invaded 
by  another,  but  must  resort  to  his  action  at  law.  It  is  only 
in  cases  where  the  power  of  a  court  of  equity  has  been 
called  into  action  for  some  legitimate  purpose  of  its  juris- 
diction, incidental  to  the  main  object  of  the  bill,  that  the 
court  will  determine  the  right  to  possession  between  a  party 
claiming  that  right  and  one  holding  adversely.  (Green  v. 
Spring,  43  111.  280;  Daniel  v.  Green,  42  id.  472;  Story's 
Eq.  PI.  sec.  476;  Pomeroy's  Eq.  Jur.  sec.  177;  16  Cyc. 
52.)  What  is  sought  by  complainant  here  is,  in  principle, 
analogous  in  this  respect  to  a  bill  to  remove  cloud  from 
title,  and  an  allegation  of  complainant's  possession  is  nec- 
essary to  give  a  court  of  equity  jurisdiction  to  entertain  the 
bill.  Gage  v.  Abbott,  99  111.  366;  Gage  v.  Swing,  114  id. 
15;  Clay  v.  Hammond,  199  id.  370;  Delaney  v.  0*Don- 
nell,  234  id.  109;  Lister  v.  Glos,  236  id,  95. 
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Appellant  contends  that  the  allegations  of  the  bill  show 
he  has  the  same  character  of  possession  that  the  complain- 
ants had  in  Burrall  v.  American  Telephone  Co.  224  111.  266, 
Spalding  v.  Macomb  and  Western  Illinois  Railway  Co.  225 
id.  585,  and  Carpenter  v.  Capital  Electric  Co.  178  id.  29. 
In  the  Spalding  case  the  bill  was  filed  by  an  abutting  prop- 
erty owner  for  a  mandatory  injunction  to  compel  the  re- 
moval of  a  railroad  from  a  street  which  the  complainant 
alleged  he  owned  the  fee  in,  subject  to  the  easement  in  the 
public  for  a  street ;  and  in  the  Burrall  case  the  bill  was  filed 
by  one  who  claimed  to  own  the  fee  in  land  over  which  the 
public  had  an  easement  for  a  highway  in  which  the  defend- 
ant had  erected  telephone  poles,  with  cross-arms,  and  strung 
wires  thereon,  without  having  first  acquired  the  right  to  do 
so,  by  consent  or  otherwise.  In  these  cases  the  possession 
of  the  complainants  was  not  raised  or  discussed.  But  it  is 
clear  physical  possession  in  such  cases  was  impossible  while 
the  public  easement  existed,  and  in  such  cases  courts  of 
equity  have  jurisdiction  to  interfere  at  the  suit  of  the  owner 
of  the  fee,  not  to  restore  him  to  possession,  but  to  prevent 
subjecting  his  fee  to  an  additional  servitude  by  one  who 
acts  without  authority.  In  the  Carpenter  case  the  property 
in  which  an  obstruction  was  placed  was  a  private  alley. 
The  fee  belonged  to  the  complainant,  an  abutting  property 
owner,  and  the  alley  was  created  for  his  use  and  the  use 
of  owners  of  adjoining  property.  It  only  extended  part  of 
the  way  through  the  block.  The  case  was  tried  on  its  mer- 
its, and  no  question  appears  to  have  been  raised  as  to  the 
possession  of  the  complainant  or  the  sufficiency  of  the  al- 
legations of  the  bill  with  respect  to  that  question.  In  the 
case  now  under  consideration  the  property  is  alleged  to  be 
the  property,  in  fee,  of  complainant.  It  is  true,  the  bill  al- 
leges that  complainant  has  granted  to  certain  persons  the 
right  of  passage  over  said  property;  but  this  would  not, 
in  law,  divest  him  of  possession  if  he  was  in  possession  of 
it    He  would  still  retain  such  possession  as  was  consistent 
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with  the  rights  of  passage  granted  to  others.  It  may  well 
be  that  the  proof  would  not  be  required,  in  such  cases,  to 
show  that  no  one  else  had  any  right  of  possession  in  con- 
nection with  and  subject  to  complainant's  rights,  but  this 
would  not  obviate  the  necessity  of  an  averment  of  posses- 
sion. We  do  not  understand  appellant  to  contend  that  no 
averment  of  possession  is  necessary,  but  it  is  contended  that, 
taking  all  the  averments  of  the  bill  together,  they  suffi- 
ciently allege  possession  when  the  character  and  situation 
of  the  property  are  considered.  It  may  be  observed  that  it 
does  not  appear  from  the  allegations  of  the  bill  that  the 
two  lots  which,  the  bill  alleges  appellant  owns  and  is  in 
possession  of,  abut  upon  the  private  ways  in  controversy, 
so  that  no  question  of  the  rights  of  an  abutting  property 
owner  is  presented.  In  our  opinion  it  was  vital  that  the 
bill  should  have  alleged  possession  in  appellant  in  order  to 
give  a  court  of  equity  jurisdiction  to  entertain  it. 

Appellees  insist  that  the  bill  was  obnoxious  to  special 
demurrer  for  the  reason  that  it  contained  no  averment  as 
to  the  time  when  the  structure  complained  of  was  erected 
and  how  long  it  had  been  maintained.  This  contention  is 
based  upon  the  theory  that  the  time  is  essential  in  deter- 
mining whether  appellant  is  barred  of  his  right  to  the  re- 
lief, either  by  laches  or  by  the  Statute  of  Limitations.  If 
it  appeared  upon  the  face  of  the  bill  that  the  appellant  was 
barred  for  either  of  these  reasons  the  bill  would  have  been 
bad  on  demurrer.  (Schnell  v.  City  of  Rock  Island,  232  111. 
89;  Kcrfoot  V.  Billings,  160  id.  563.)  Here,  the  bill  stat- 
ing no  time  when  the  structure  was  erected,  there  is  noth- 
ing upon  the  face  of  the  pleading  from  which  it  appears 
appellant  has  been  guilty  of  unreasonable  delay  in  bringing 
his  suit.  In  the  Spalding  case  the  precise  question  here 
involved  was  presented  and  it  was  contended  that  the  com- 
plainant had  been  guilty  of  laches,  and  on  this  subject  the 
court  said,  on  page  592:  "There  is  no  specific  allegation 
in  this  bill  as  to  when  this  road  was  first  operated.    What 


154  Porter  v.  Armour  &  C!o.  CZll  10. 

amounts  to  laches  will  depend  upon  the  special  facts  and 
circumstances  as  shown  in  each  case.  The  general  rule  in 
this  jurisdiction  is,  that  the  defense  of  laches,  to  be  availed 
of,  must  be  set  up  by  plea  or  answer,  so  as  to  afford  the 
complainant  an  opportunity  to  amend  the  bill  by  inserting 
allegations  accounting  for  the  delay."  The  rule  adopted  in 
this  State  is,  that  where  it  does  not  appear  upon  the  face 
of  the  bill  that  the  complainant  has  unreasonably  delayed 
the  assertion  of  his  right,  the  question  whether  it  be  laches 
or  the  Statute  of  Limitations  must  be  raised  by  plea  or  an- 
swer. Coryell  v.  Klehm,  157  111.  462;  Dawson  v.  Vickery, 
150  id.  398;  Darst  v.  Murphy,  119  id.  343. 

Appellees  contend  that  the  demurrer  on  the  ground  that 
the  bill  failed  to  allege  when  the  structure  was  placed  upon 
the  premises  was  properly  sustained  by  the  chancellor,  not 
because  the  bill  failed  to  show  complainant  was  not  guilty 
of  unreasonable  delay,  but  because  the  complainant  was  re- 
quired to  make  such  allegations  as  entitled  him,  prima  facie, 
to  the  relief  prayed,  and  to  do  this  he  was  required  to  show 
by  his  bill  that  he  had  acted  with  reasonable  promptness. 
This  is,  in  effect,  to  say  that  a  bill  which  does  not  show  on 
its  face  unreasonable  delay  because  there  is  no  allegation  of 
the  time  of  the  committing  of  the  grievance  complained  of, 
stands  upon  the  same  basis  as  a  bill  which  states  the  time, 
and  shows,  apparently,  unreasonable  delay,  without  giving 
reasons  excusing  it.  This  court  has  made  the  distinction 
that  as  to  the  first  mentioned  class  of  bills  unreasonable 
delay  of  the  complainant  must  be  raised  by  plea  or  answer, 
while  as  to  the  latter  class  of  bills  the  question  may  be 
raised  by  demurrer.  In  our  opinion  the  bill  in  this  case 
was  not  obnoxious  to  the  special  grounds  of  demurrer  that 
it  did  not  show  on  its  face  that  complainant  had  not  been 
guilty  of  unreasonable  delay.  That  question  could  only 
properly  be  raised  by  plea  or  answer. 

Appellees  assigned  numerous  other  grounds  of  special 
demurrer  which  the  chancellor  did  not  sustain,  and  they 
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have  now  assigned  cross-errors  on  those  rulings  and  ask 
that  the  decree  be  reversed  and  the  cause  remanded,  with 
directions  to  the  chancellor  to  sustain  said  special  causes  of 
demurrer  and  again  enter  a  decree  dismissing  the  bill.  As 
the  decree  already  entered  dismissed  the  bill  and  as  we  af- 
firm that  decree  on  the  grounds  stated  herein,  we  do  not 
deem  it  necessary  to  go  into  an  investigation  and  discussion 
of  the  cross-errors  assigned,  for  the  purpose  of  determin- 
ing whether  the  court  was  right  or  wrong  in  passing  on 
other  grounds  of  special  demurrer. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


The  Peopi,e  ex  rel.  John  J.  Healy,  Appellee,  vs,  Edward 

A.  Shedd  et  al.  Appellants. 

Opinion  Med  June  id,  ipop — Rehearing  denied  October  14^  ipop, 

1.  PuBi^ic  POLICY — courts  cannot  change  the  public  policy  of  the 
State.  The  public  policy  of  a  State  is  to  be  determined,  in  large 
measure,  from  its  constitution  and  legislation,  judicial  decisions 
and  the  practice  of  the  executive  department,  but  when  the  legis- 
lature has  acted  upon  a  subject  upon  which  it  has  power  to  legis- 
late, public  policy  is  what  the  statute  passed  by  it  indicates,  and 
any  change  in  such  policy  is  for  the  legislature  and  not  the  courts. 

2.  Corporations — limits  of  power  of  a  corporation  to  hold  real 
estate.  It  is  against  the  public  policy  of  the  State  of  Illinois,  as 
evidenced  by  its  statutes,  judicially  construed,  for  a  corporation, 
cither  domestic  or  foreign,  to  hold  real  estate  beyond  what  is  nec- 
essary for  the  business  or  specific  purposes  of  the  corporation. 

3.  Same — corporation  cannot  be  organized  to  acquire  and  hold 
real  estate.  A  corporation  cannot  be  organized  in  Illinois  for  the 
purpose  of  acquiring  and  holding  real  estate,  whether  it  is  to  be 
acquired  by  a  deed  or  by  the  purchase  of  a  leasehold  estate  for  a 
term  of  years.  (Imperial  Building  Co.  v.  Chicago  Open  Board  of 
Trade,  238  111,  100,  adhered  to.) 

4.  Same — a  corporation  cannot  be  organised  to  lease  land  and 
construct  office  building.  A  corporation  cannot  lawfully  be  organ- 
ized in  Illinois  to  buy  or  lease  land  for  the  purpose  of  erecting  an 
office  building  to  rent  to  its  tenants,  even  though  the  furnishing  of 
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power,  heat,  light  and  water  to  its  tenants  is  included  among  the 
designated  purposes  of  its  organization.  {Rector  v.  Hartford  De- 
posit Co.  190  111.  380,  distinguished.) 

5.  Same — a  corporation  may  organise  for  lawful  purpose  and 
hold  necessary  real  estate,  A  corporation  may  be  organized  in 
Illinois  for  any  purpose  allowed  by  law  and  may  own  the  neces- 
sary real  estate  for  its  business,  but  it  cannot  be  organized  for  the 
purpose  of  owning  real  estate  and  do  the  necessary  business  inci- 
dental to  such  ownership. 

6.  Same — prosecution  for  ouster  cannot  be  barred  if  there  is  no 
law  for  the  organisation  of  a  corporation.  Where  there  is  no  law 
authorizing  the  organization  of  a  corporation  for  the  purposes 
claimed,  no  lapse  of  time  and  no  acquiescence  or  waiver  can  bar 
a  prosecution  by  the  public  for  jthe  ouster  of  the  persons  claiming 
to  exercise  the  franchise. 

7.  Statutes — when  principle  of  contemporaneous  construction 
does  not  apply.  The  principle  that  in  interpreting  a  statute  great 
regard  should  be  paid  to  a  practical  and  contemporaneous  con- 
struction put  upon  it  by  public  officers  charged  with  its  execution 
is  useful  in  cases  of  doubtful  meaning  but  it  has  no  application 
where  there  is  no  ambiguity,  nor  can  it  be  invoked  to  relieve  one 
from  the  consequence  of  following  such  a  construction  against  a 
contrary  judicial  construction  by  the  Supreme  Court. 

AppEai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

Harry  S.  Mecartney,  for  appellants : 

The  mortmain  policy  is  a  mere  statutory  policy.  It  is 
no  part  of  the  common  law  of  the  various  States.  7  Am. 
&  Eng.  Ency.  of  Law,  (2d  ed.)  722. 

That  policy  was  founded  upon  the  dread  of  a  with- 
drawal of  real  estate  from  trade  uses  and  its  being  thus 
controlled  by  perpetual  corporations,  which,  in  turn,  were 
controlled  by  few  persons.  7  Am.  &  Eng.  Ency.  of  Law, 
(2d  ed.)  1075. 

The  whole  subject  is  one  of  statutory  control.  As  the 
right  to  hold  some  real  estate  or  leasehold  interest  therein 
is  inherent  in  or  resultant  from  incorporation  itself,  it  is 
necessary  that  limitation  as  to  real  estate  holdings  should 
be  express  or  specific.    Lathrop  v.  Bank,  8  Dana,  114. 
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The  true  construction  of  the  act  of  1872  (treating  sec- 
tion I  as  if  a  comma  were  inserted  between  the  words  "real 
estate"  and  "brokerage,"  which  ought  not  in  reality  to  be 
done,)  is  this:  That  the  "purposes"  for  which  corpora- 
tions are  there  allowed  are  business  purposes, — business  ac- 
tivities; that  the  exception  of  the  "purpose"  of  real  estate 
means  the  business  of  real  estate;  that  such  a  business  is 
evidenced  by  the  general  purchase  and  sale  of  real  estate 
or  the  unlimited  privilege  of  acquisition  of  real  estate,  or 
of  repeated  investments  in  real  estate  unconnected  with 
other  acts  in  themselves  not  necessarily  involved  in  such 
business.  The  proviso  in  the  exception  which  allows  the 
"purchase  and  sale  of  real  estate  for  burial  purposes  only," 
confirms  this  view,  as  it  is  assumed  that  the  general  "pur- 
chase and  sale"  of  real  estate  has  been  excepted.  Hough 
V.  Land  Co.  73  111.  23;  Rector  v.  Deposit  Co.  190  id.  380; 
Improvement  Co.  v.  Exchange  Co.  210  id.  26. 

The  act  of  purchasing  one  lot  or  tract  of  land  is  not, 
when  done  by  an  individual,  carrying  on  the  "business  of 
real  estate,"  any  more  than  does  the  negotiating  of  one  sale 
make  one  a  real  estate  broker.     O'Neill  v.  Sinclair,  153 

111.  525- 

For  some  of  the  purposes  the  charter  is  legal,  and  hence 

it  will  stand.    Cowell  v.  Springs  Co.  100  U.  S.  55. 

A  leasehold  is  personal  property.  (Thornton  v.  Mehr- 
ing,  117  111.  55 ;  Railway  Co.  v.  People,  153  id.  409;  5  Am. 
&  Eng.  Ency.  of  Law,  1025.)  And  while  it  may  be  in- 
cluded in  the  term  "real  estate,"  used  in  a  very  general 
sense,  the  fact  that  it  is  personal  property  further  confirms 
the  view  that  limited  or  specific  or  qualified  holdings  were 
not  aimed  at  by  the  Incorporation  act  of  1872. 

The  charter  in  question  here  is  a  contract  between  the 
incorporators  and  stockholders  and  the  State.  Dartmouth 
College  case,  4  Wheat.  518. 

Where  moneys  have  been  invested  under  legal  contracts, 
and  especially  where  there  has  been  a  construction  of  the 
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courts  supporting  such  contracts  or  investments,  the  State 
has  no  right,  either  through  the  legislature  or  the  judiciary, 
to  annul  such  contracts.  Harmon  v.  Auditor,  123  III.  122; 
Miihlker  v.  Railroad  Co.  197  U.  S.  546. 

F.  A.  Bingham,  for  appellee : 

The  rule  of  contemporaneous  construction  does  not  ap- 
ply where  the  statute  is  unambiguous,  and  where  the  lan- 
guage of  the  statute  is  clear  and  free  from  doubt  a  contrary 
administrative  construction  will  have  no  weight.  Whitte- 
more  v.  People,  227  111.  453. 

The  general  Incorporation  act  does  not  authorize  the 
organization  of  a  corporation  for  the  purpose  of  acquiring 
real  estate  and  erecting  a  building  thereon  to  rent  to  tenants 
or  for  the  primary  purpose  of  holding  real  estate  for  in- 
vestment.   Building  Co,  v.  Board  of  Trade,  238  111.  100. 

Acquiring  a  lease  for  ninety-nine  years  is  acquiring  real 
estate.  A  corporation  organized  for  the  purpose  of  acquir- 
ing a  ninety-nine  year  lease  of  real  estate  for  the  erection 
of  a  building  to  be  rented  to  tenants  of  the  corporation 
must  be  regarded  as  organized  for  the  purpose  of  acquiring 
real  estate.    Building  Co.  v.  Board  of  Trade,  238  111.  100. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

An  information  was  filed  in  the  circuit  court  of  Cook 
county  against  appellants  charging  them  with  acting  as  a 
corporation,  under  the  name  of  "The  Merrimac  Building 
Company,"  without  being  legally  incorporated.  Appellants 
filed  five  pleas,  to  which  demurrers  were  sustained,  and  ap- 
pellants electing  to  stand  by  their  pleas,  judgment  of  ouster 
was  rendered,  and  this  appeal  was  taken. 

The  first  plea  justified  under  the  articles  of  incorpo- 
ration of  the  Merrimac  Building  Company,  which  were 
formally  regular,  the  final  certificate  bearing  the  date  of 
April  20,  1896.    The  duration  of  the  corporation  was  to  be 
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ninety-nine  years,  and  its  objects  were  stated  as  follows: 
"The  object  for  which  it  is  formed  is  to  purchase  a  lease- 
hold estate  in  the  premises  situate  in  Chicago,  Cook  county, 
Illinois,  known  as  sub-lots  thirteen  (13)  and  fourteen  (14) 
of  lots  one  (i),  two  (2),  seven  (7)  and  eight  (8)  of 
block  thirty-seven  (37),  in  the  original  town  of  Chicago, 
to  construct,  operate  and  maintain  a  building  thereon,  to 
lease  space  therein,  and  to  supply  the  tenants  thereof  with 
power,  light,  water,  heat  and  other  service  in  connection 
therewith." 

The  second  plea  sets  out  that  the  Merrimac  Building 
Company,  immediately  after  its  incorporation,  as  mentioned 
in  the  first  plea,  acquired  the  leasehold  of  the  two  sub-lots 
described  in  its  charter  on  April  30,  1896;  constructed  the 
building  in  that  year ;  has  been  in  possession  of  the  build- 
ing and  leasehold  ever  since;  has  put  into  the  same  over 
$600,000;  has  constantly  used  such  franchises  and  privi- 
leges ever  since,  and  claims  waiver  and  acquiescence  on  the 
part  of  the  State.  It  avers  that  said  company  constructed 
and  has  always  operated  in  said  building  an  elevator  plant 
and  a  heating  plant  for  the  use  of  all  the  tenants  therein, 
has  always  furnished  water  and  other  conveniences  to  them, 
and  has  operated  said  building  as  a  business,  furnishing  en- 
gineers, janitors,  firemen,  carpenters,  repair  men  and  agents 
therefor  at  its  own  expense,  and  has  itself  maintained  an 
office  in  said  building  for  such  management  and  operation. 

The  third  plea  avers  that  there  is  no  public  interest  to 
be  subserved  by  the  proceeding ;  that  it  is  being  prosecuted 
solely  at  the  instance  of  Patterson,  who  has  merely  a  life 
estate  in  one-twelfth  of  the  fee  of  the  two  lots  described  in 
the  charter;  that  he  is  estopped  to  question  the  franchise,- 
and  has  been  expressly  adjudicated  to  be  so  estopped  in  a 
proceeding  heretofore  pending  between  him  and  the  com- 
pany. 

The  fourth  plea  avers  the  due  incorporation  of  the  Mer- 
rimac Building  Company,  referring  to  the  first  plea  and 
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making  the  allegations  of  the  second  and  third  pleas  a  part 
of  the  fourth.  It  alleges  that  ever  since  the  passage  of  the 
act  of  the  General  Assembly  of  April  i8,  1872,  under  which 
the  said  company  was  chartered,  the  various  Secretaries  of 
State  and  Attorneys  General,  and  all  the  public  officials 
having  to  do  with  the  chartering  of  corporations  or  with 
their  supervision  or  control,  have  consistently  and  uni- 
formly treated  the  said  act  as  authorizing  the  formation  of 
corporations  for  building  purposes  and  for  the  construction 
and  operation  of  buildings  upon  real  estate,  in  some  in- 
stances the  charters  being  limited  to  specific  real  estate  de- 
scribed therein  and  in  many  instances  the  said  charters  not 
being  so  limited ;  that  immediately  or  shortly  after  said  act 
was  passed  some  such  charters  were  issued,  under  which 
buildings  were  constructed  which  have  been  operated  by 
such  corporations  ever  since;  that  from  time  to  time  the 
Secretary  of  State  has  issued  such  charters  upon  applica- 
tion therefor ;  that  various  buildings  have  been  constructed 
under  such  charters  and  operated  by  such  corporations,  and 
many  thousands  of  dollars  of  taxes  have  been  paid  by  such 
companies  regularly  from  year  to  year;  that  prior  to  the 
present  year  (1908)  none  of  the  officials  of  the  State  hav- 
ing to  do  with  the  chartering,  supervision  or  control  of  cor- 
porations have  ever  officially  questioned,  in  any  manner,  the 
right  of  such  corporations  to  exercise  their  said  franchise 
or  privileges;  that  many  of  such  corporations  have  been 
chartered  for  large  sums  of  money,  and  that  during  the  last 
thirty-five  years  or  more,  in  the  city  of  Chicago  alone,  up- 
wards of  $100,000,000  have  been  invested  in  the  stock  of 
such  building  companies  and  upwards  of  $50,000,000  have 
been  invested  in  the  bonds  of  such  companies,  and  all  upon 
the  faith  of  the  validity  and  legality  of  such  charters,  a  list 
of  some  of  such  corporations  being  attached  to  the  plea. 

The  fifth  plea  expressly  adopts  all  of  the  averments  of 
fact  in  the  prior  pleas,  and  alleges  that  the  defendants  are 
stockholders  in  said  company,  and  that  two  of  them  are 
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holders  of  the  bonds  of  said  company  issued  July  i,  1896, 
to  the  amount  of  $250,000,  which  were  purchased  in  Feb- 
ruary, 1905,  on  the  faith  that  the  charter  of  said  company 
was  good  and  valid,  and  that  any  judgment  of  ouster  en- 
tered upon  the  information  will  impair  the  obligation  of  the 
contracts  existing  between  the  said  company  and  its  stock- 
holders, bondholders  and  tenants,  and  will  deprive  them  of 
their  property  without  due  process  of  law. 

All  the  reasons  urged  by  the  appellants  for  a  reversal 
of  the  judgment  have  been  substantially  determined  ad- 
versely to  their  position  in  the  recent  case  of  Imperial  Build- 
ing Co,  v.  Chicago  Open  Board  of  Trade,  238  111.  100. 
They  insist,  however,  that  that  case  was  wrongly  decided 
and  should  be  overruled,  and  that  in  some  features  this 
case  may  be  distinguished  from  it.  We  have  therefore  re- 
examined the  question  in  the  light  of  the  arguments  with 
which  we  have  been  favored  in  this  case. 

The  basis  for  the  attack  upon  the  incorporation  of  the 
Merrimac  Building  Company  is,  that  the  object  of  the  in- 
corporation is  the  acquisition  and  holding  of  real  estate, 
and  that  the  statute  does  not  authorize  incorporation  for 
such  purpose.  In  Carroll  v.  City  of  Bast  St.  Louis,  67  111. 
568,  the  question  arose  whether  a  corporation  created  in 
the  State  of  Connecticut,  with  power  to  receive,  grant,  con- 
vey, dispose  of  and  transfer  real  estate,  to  take  the  manage- 
ment and  charge  thereof  and  sell  and  exchange  the  same 
for  other  property,  could  take  and  convey  the  title  to  real 
estate  in  this  State.  The  question  was  thoroughly  exam- 
ined, the  prior  legislation  of  the  State  was  considered  in 
detail,  and  the  conclusion  reached  that  the  General  Assembly 
has  from  the  very  organization  of  the  government  mani- 
fested a  clear  and  decided  opposition  to  permitting  corpo- 
rate bodies  to  hold  lands  to  any  great  extent  in  perpetuity, 
but  has  limited  them  to  only  enough  real  estate  to  enable 
them  to  carry  out  and  accomplish  the  purpose  of  their  or- 
ganization, other  than  buying  and  selling  real  estate.  The 
«4 1  — 11 
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present  general  Incorporation  law,  then  recently  passed,  was 
also  reviewed,  and  considered  to  adhere  strictly  to  the  pol- 
icy manifested  by  previous  legislation.  The  court  held  that 
the  same  limitation  which  existed  against  domestic  corpo- 
rations extended  to  foreign  corporations,  and  that  the  lat- 
ter for  that  reason  could  not  take  and  convey  title  to  real 
estrte  in  this  State  though  having  competent  authority  in 
the  States  of  their  creation.  The  exercise  of  their  powers 
in  this  State  was  permitted  to  the  extent,  and  only  to  the 
same  extent,  that  similar  bodies  of  our  own  were  allowed 
under  our  general  laws. 

In  the  case  of  United  States  Trust  Co,  v.  Lee,  73  111. 
142,  it  was  again  held  that  the  legislature  manifestly  in- 
tended to  absolutely  prohibit  corporations  from  acquiring  or 
holding  real  estate,  except  so  far  as  necessary  for  the  trans- 
action of  their  business  and  except  such  as  might  be  ac- 
quired in  the  collection  of  their  debts.  The  Carroll  case  was 
cited,  and  the  court  followed  the  rule  there  announced,  say- 
ing: *'We  *  *  *  must  regard  the  rule  as  settled  in  this 
court  and  must  leave  it  to  the  General  Assembly  to  make 
any  change  they  may  deem  for  the  best  interest  of  our  com- 
munity, when  it  shall  be  dernanded."  Up  to  this  time,  how- 
ever, the  legislature  has  not  made  any  change  in  the  doctrine 
announced  in  those  decisions.  The  Carroll  case  arose  be- 
fore the  passage  of  the  general  Incorporation  law  of  1872, 
but  since  its  decision,  in  1873,  it,  as  well  as  the  Lee  case, 
has  been  frequently  cited  and  approved,  and  in  various  cases 
under  the  general  Incorporation  law  this  court  has  decided 
that  the  General  Assembly  has  declared  by  its  legislation 
that  the  public  policy  of  the  State  will  not  allow  corpora- 
tions to  hold  real  estate  beyond  what  is  necessary  for  the 
business  or  specific  corporate  purposes  of  such  corporation. 
(People  v.  Pullman's  Palace  Car  Co.  175  111.  125;  First 
Methodist  Church  v.  Dixon,  178  id.  260;  National  Home 
Building  Ass.  v.  Home  Saznngs  Bank,  181  id.  35;  Bixler 
v,  SummerRcldj  195  id.  147.)     Irrespective  of  statutory  re- 


Oct '09.]  The  People  v.  Shedd.  163 

ff 

strictions,  the  doctrine  is  regarded  as  a  settled  principle  of 

American  jurisprudence.  5  Thompson  on  Law  of  Corpo- 
rations, sec.  5772. 

The  public  policy  of  the  State  is  to  be  determined,  in 
large  measure,  from  its  constitution  and  legislation,  ju- 
dicial decisions  and  the  practice  of  the  executive  department. 
When  the  legislature  has  acted  upon  a  subject  upon  which 
it  has  power  to  legislate,  public  policy  is  what  the  statute, 
passed  by  it,  indicates.  {Harding  v.  American  Glucose 
Co.  182  111.  551.)  From  the  time  of  the  enactment  of  our 
general  Incorporation  law  it  has  been  uniformly  held  that 
the  acquiring  and  holding  of  real  estate  are  not  purposes 
for  which  a  corporation  may  tfe  organized.  If  this  holding 
had  been  contrary  to  the  legislative  intention  the  legislature 
might  have  been  expected  by  some  enactment  so  to  declare. 
It  has  not  done  so.  The  question,  after  repeated  examina- 
tion, has  become  well  settled,  and  no  reason  appears  why 
the  rule  heretofore  announced  by  the  court  should  be  de- 
parted from.  If  any  change  is  demanded  by  the  public  in- 
terest it  must  be  left  to  the  legislature  to  make  it. 

We  are  referred  to  three  cases  which  are  said  to  be  in 
conflict  with  the  above  conclusions.  In  Hough  v.  Cook 
County  Land  Co,  73  111.  23,  the  corporation  was  organized 
under  a  private  act  of  1867,  and  its  objects  were  stated  to 
be,  "to  examine,  survey  and  purchase  lands  or  interest  in 
lands,  water-courses  or  interests  therein,  which  are,  as  near 
as  may  be,  adapted  by  nature  to  the  use  of  water  to  irrigate 
the  samei  to  facilitate  the  growth  of  crops  in  dry  seasons, 
and  to  improve  and  cultivate  the  same  for  such  crops, 
chiefly,  as  require  irrigation  to  produce  the  largest  returns." 
It  changed  its  name  and  increased  its  capital  stock  under 
the  law  of  1872,  and  thereby  became  subject  to  the  general 
law  as  if  incorporated  under  it.  The  court  in  that  case 
was  not  called  upon  to  decide,  and  did  not  decide,  upon  the 
power  of  the  corporation  to  acquire  real  estate.  The  bill 
alleged,  and  the  court  assumed  but  did  not  decide,  that  the 
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corporation  had  that  power  to  the  extent  that  it  was  granted 
by  the  special  charter.  The  cause  was  heard  on  demurrer 
to  the  bill,  which  alleged  that  the  change  of  name  and  in- 
crease of  capital  stock  were  void,  and  that  all  the  authority 
appellee  had  by  its  charter  was  to  purchase  lands  for  the 
purpose  of  irrigation  and  improvement,  for  the  raising  of 
crops  thereon,  and  the  sale  and  disposal  thereof  when  so 
improved.  The  bill  was  filed  to  set  aside  a  conveyance  of 
land  which  the  complainant  had  made  to  the  corporation, 
on  the  ground  that  the  corporation  was  acting  in  violation 
of  its  corporate  powers.  The  court  assumed  complainant's 
construction  of  the  statutes  to  be  correct,  though  it  ex- 
pressly stated  that  it  expressed  no  opinion  thereon,  and,  so 
assuming,  it  held  that  the  corporation  being  authorized  to 
purchase  and  hold  lands  and  the  complainant  having  suffi- 
cient capacity  to  convey,  the  title  obviously  vested  by  the 
delivery  of  the  deed,  and  the  question  whether  the  corpora- 
tion, by  its  purchase  and  use  of  the  lands,  had  exceeded  its 
powers  was  one  between  the  State  and  the  corporation,  with 
which  the  complainant,  as  a  grantor,  simply,  had  no  concern. 
In  Rector  v.  Hartford  Deposit  Co.  190  111.  380,  the  ob- 
ject of  the  corporation  was  "to  erect  and  operate  safety 
deposit  vaults."  This  is  a  business  distinct  from  the  own- 
ership, management  and  control  of  real  estate.  It  is  nec- 
essary to  have  a  location  for  the  business  of  receiving  and 
storing  valuable  packages  and  providing  vaults  for  that  pur- 
pose, just  as  it  is  necessary  to  have  a  place  for  operating  a 
machine  shop,  a  mill,  a  hotel  or  a  warehouse,  all  of  which 
are  purposes  for  which  a  corporation  may  be  organized. 
The  corporation  built  a  fourteen-story  building,  150  feet 
high  and  91  feet  by  50  feet,  on  the  ground,  having  a  base- 
ment, eight  stores  and  over  one  hundred  suites  of  offices. 
Its  only  safety  deposit  vault  was  in  one  end  of  an  office  on 
the  fourth  floor,  and  its  inside  dimensions  were  5x6x8  feet. 
The  vault  and  its  earnings  were,  of  course,  of  no  consider- 
ation in  the  business  actually  transacted  by  the  corporation, 
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and  it  was  contended  that  the  erection  of  such  a  building 
was  a  gross  abuse  of  its  corporate  powers  and  that  the  cor- 
poration could  not  recover  rent  upon  a  lease  of  one  of  the 
rooms  of  the  building,  since  the  ownership  of  the  building 
was  beyond  its  corporate  powers.  But  the  court  held  that 
since  the  corporation  had  power  to  own  a  building  neces- 
sary for  its  corporate  purposes,  it  could  be  required  to  an- 
swer to  the  State,  alone,  for  an  abuse  of  such  power,  and 
that  that  question  could  not  be  availed  of  as  a  defense  to 
a  suit  for  rent.  The  court,  however,  did  not  hold  that  a 
corporation  organized  for  the  lawful  purpose  of  erecting 
and  operating  safety  deposit  vaults  could,  under  the  pre- 
tense of  erecting  a  building  for  corporate  purposes,  con- 
struct a  building  much  larger  than  required  for  its  legiti- 
mate business,  containing  offices  intended  to  be  rented  for 
business  purposes  and  engage  in  the  business  of  renting 
such  offices. 

The  point  decided  in  the  case  of  Merchants'  Improve- 
ment Co.  V.  Exchange  Building  Co,  210  111.  26,  on  the 
question  of  ultra  vires,  was,  that  since  the  securing  of  the 
Chicago  Stock  Exchange,  including  six  hundred  persons  in 
its  organization,  as  a  tenant  of  the  new  building  proposed 
to  be  erected,  would,  through  the  business  of  the  stock  ex- 
change, probably  attract  renters  not  only  to  the  new  build- 
ing but  to  other  buildings  in  the  vicinity,  the  giving  of  a 
lease  to  the  exchange  at  a  nominal  rent  by  the  one  corpora- 
tion and  the  donation  of  an  annual  sum  to  it  by  the  other, 
for  the  purpose  of  securing  its  occupancy  of  the  building, 
were  not  so  foreign  to  their  respective  corporate  purposes 
as  to  be  ultra  vires.  The  case  did  not  consider  the  ques- 
tion here  raised  and  has  no  application  to  this  case. 

It  is  insisted  that  the  purchase  of  a  leasehold  estate  is 
not  the  acquisition  of  real  estate.  A  lease  for  a  term  of 
years  is  a  chattel  real.  It  conveys  an  interest  in  the  land. 
While  it  has  some  of  the  attributes  of  personalty  it  is  treated 
in  many  respects  as  real  estate.     {First  Nat.  Bank  of  Joliet 
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V.  Adam,  138  111.  483 ;  Knapp  v.  Jones,  143  id.  375 ;  Hurd's 
Stat.  chap.  30,  sec.  38;  chap.  77^  sec.  3.)  The  exception  of 
real  estate  from  the  purposes  for  which  corporations  may 
be  organized  embraces  all  interests  in  real  estate,  including 
leaseholds. 

Included  in  the  object  for  which  the  corporation  pur- 
ports to  be  organized  it  is  proposed  to  construct,  operate 
and  maintain  a  building  on  the  premises  proposed  to  be 
leased,  to  lease  space  therein,  and  to  supply  the  tenants 
thereof  with  power,  light,  water,  heat  and  other  service  in 
connection  therewith.  It  is  urged  that  there  is  no  substan- 
tial difference  between  an  office  building  and  a  safety  de- 
posit building,  and  that  the  furnishing  of  power,  water, 
light  and  heat  is  clearly  a  valid  corporate  purpose.  The 
business  of  erecting  and  operating  safety  deposit  vaults  does 
not  differ  in  kind  from  that  of  a  warehouseman.  The  busi- 
ness transacted  is  the  receipt  and  storage  of  goods.  It  in- 
volves no  real  estate  transaction  whatever.  The  depositary 
must  have  a  place  for  keeping  the  deposits,  and  that  in- 
volves the  acquisition  of  some  interest  iq  real  estate  neces- 
sary to  carry  on  the  business.  But  the  business  involves  no 
real  estate,  except  incidentally.  The  contracts  of  the  de- 
positary with  its  customers  for  safe  keeping  are  in  no  sense 
transactions  in  connection  with  real  estate.  The  difference 
in  the  operation  and  management  of  an  office  building  seems 
obvious.  The  business  conducted  deals  entirely  with  real 
estate,  or  is  incidental  to  the  care  of  the  property  or  the 
performance  of  the  landlord's  obligation  to  the  tenants. 
The  furnishing  of  power,  light,  water  and  heat  in  general 
is  a  valid  corporate  purpose,  but  it  is  obviously  not  valid 
here.  The  object  is  not  to  furnish  power,  light,  water  and 
heat  without  restriction.  '  It  is  to  furnish  these  things  to 
the  tenants  of  a  building  of  the  corporation  which  the  cor- 
poration has  no  authority  to  build,  on  a  lot  it  has  no  right 
to  own.  All  the  objects  of  the  corporation's  existence  rest 
upon  its  acquisition  of  the  leasehold  of  the  particular  tract. 
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Without  that  it  cannot  build  any  building,  lease  any  space 
or  furnish  any  power,  light,  water  or  heat.     The  sole  oh-l 
ject  of  its  organization  is  to  acquire  and  hold  real  estate. 
and  nothing  else,  exercising  over  it  the  incidental  authority  j 
of  individual  owners  to  build,  improve,  lease,  and  assume) 
and  perform  the  ordinary  obligations  of  owners  of  real  es-^ 
tate  and  landlords.    This  it  cannot  do  under  the  statute.    Itl 
may  organize  for  any  purpose  allowed  by  law  and  own  thej 
necessary  real  estate  for  its  business,  but  it  may  not  org^n-j 
ize  for  the  owning  of  real  estate  and  do  the  necessary  busif 
ness  incidental  to  its  ownership. 

By  their  fourth  plea  the  appellants  allege  that  ever  since 
the  passage  of  the  act  of  April  i8,  1872,  the  Secretary  of 
State  and  Attorney  General  have  treated  such  act  as  author- 
izing the  formation  of  corporations  for  building  purposes 
and  for  the  construction  and  operation  of  buildings  upon 
real  estate ;  that  the  Secretary  of  State  has  issued  charters 
therefor  and  various  buildings  have  been  constructed  and 
operated  under  such  charters;  that  no  State  official  has 
ever  questioned  the  right  of  said  corporations  to  exercise 
their  franchises,  and  that  more  than  $150,000,000  has  been 
invested  in  the  stock  and  bonds  of  such  coqx)rations  on  the 
faith  of  the  validity  of  such  charters.  It  is  contended  that 
there  is  no  room  for  doubt  that  this  is  the  true  construction 
of  the  statute,  but  that  if  there  were  such  doubt  the  facts 
alleged  in  the  plea  show  a  contemporaneous  construction 
of  the  law  by  public  officers  charged  with  its  enforcement 
which  this  court  should  follow.  It  may  be  doubted  whether 
such  a  plea  tenders  any  issue  of  fact.  We  express  no  opin- 
ion on  that  question.  The  principle  sought  to  be  availed  of 
is,  that  in  interpreting  a  statute  great  regard  should  be  paid 
to  a  practical  and  contemporaneous  construction  put  upon 
it  by  public  officers  charged  with  its  execution.  The  doc- 
trine is  useful  in  cases  of  doubtful  construction  but  it  has 
no  application  where  there  is  no  ambiguity  of  meaning. 
{Whittemore  v.  People,  227  111.  453.)     In  such  case  the 


168  The  People  t?.  Shedd.  [Ml  DL 

law  may  be  violated  but  not  construed.  In  Cooley  on  Con- 
stitutional Limitations  (5th  ed.  p.  60,)  the  rule  is  thus 
stated:  "If  the  question  involved  is  really  one  of  doubt, 
the  force  of  their  (officers')  judgment,  especially  in  view 
of  the  injurious  consequences  that  may  result  from  disre- 
garding it,  is  fairly  entitled  to  turn  the  scale  in  the  judicial 
mind.  Where,  however,  no  ambiguity  or  doubt  appears  in 
the  law,  we  think  the  same  rule  obtains  here  as  in  other 
cases, — that  the  court  should  confine  its  attention  to  the 
law,  and  not  allow  intrinsic  circumstances  to  introduce  a 
difficulty  where  the  language  is  plain.  To  allow  force  to 
a  practical  construction  in  such  a  case  would  be  to  suffer 
manifest  perversions  to  defeat  the  evident  purpose  of  the 
law-makers." 

The  decisions  cited  show  that  the  language  of  the  stat- 
ute is  plain  and  free  from  doubt.  In  1873, — the  year  in 
which  the  earliest  of  the  charters  mentioned  in  the  list  at- 
tached to  the  plea  was  granted, — this  court  decided  that  un- 
der the  statute  a  corporation  could  not  take  and  hold  real 
estate  more  than  enough  to  enable  it  to  carry  out  the  pur- 
poses of  its  organization,  other  than  buying  and  selling  real 
estate.  In  the  same  year,  according  to  the  plea,  a  charter 
was  issued  to  a  corporation  "to  buy,  own,  hold  in  trust,  pos- 
sess, improve,  lease,  sell  and  convey  real  estate."  .  When  the 
decision  in  Carroll  v.  City  of  East  St,  Louis,  supray  was 
rendered,  what  doubt  remained  about  the  question  of  the 
power  of  a  corporation  to  own  real  estate?  Which  con- 
struction should  investors  have  followed, — that  of  the  Sec- 
retary of  State  or  of  this  court?  If  they  thought  the  court 
was  wrong  or  its  statements  obiter  dicta  they  followed  the 
other  view  at  their  peril.  The  Carroll  case  was  followed 
by  the  Lee  case  the  next  year,  and  the  court  has  consistently 
announced  the  same  doctrine  since.  In  the  face  of  this 
judicial  constmction  there  is  no  place  for  the  doctrine  of 
contemporaneous  construction. 
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There  can  be  no  question  of  laches,  acquiescence  or 
waiver  on  the  part  of  the  public.  Where  there  is  no  law 
for  the  formation  of  a  corporation  for  the  purposes  claimed, 
no  lapse  of  time  and  no  acquiescence  or  waiver  can  bar  a 
prosecution  for  the  ouster  of  those  claiming  to  exercise  the 
franchise. 

The  judgment  is  affinned.  judgment  oMrmed. 


WiivWAM  W11.CKE,  Defendant  in  Error,  vs.  Chari^es  Hen- 
rotin, Receiver,  Plaintiff  in  Error. 

Opinion  Med  June  16,  ipop — Rehearing  denied  October  /^,  ipop, 

1.  Negugence — intoxication  does  not  bar  recovery  nor  relieve 
person  from  exercise  of  due  core.  The  fact  that  a  person  may  be 
intoxicated  does  not  relieve  him  from  the  duty  of  exercising  ordi- 
nary  care  for  his  safety,  nor  does  it,  of  itself,  bar  his  right  to  a 
recovery  in  case  he  is  injured. 

2.  Instructions — eifect  where  instructions  for  both  parties  ig- 
nore question  of  intoxication.  If  there  is  evidence  tending  to  show 
that  the  plaintiff  in  a  personal  injury  case  was  intoxicated  at  the 
time  of  the  injury,  the  instructions  upon  the  subject  of  due  care 
should  state  that  he  was  required  to  exercise  the  same  degree  of 
care  for  his  own  safety  that  an  ordinarily  prudent  person  would 
have  exercised,  under  the  same  circumstances,  who  was  in  full 
possession  of  all  his  powers  and  faculties;  but  if  the  defendant's 
instructions  upon  that  subject  ignore  the  question  of  intoxication, 
he  cannot  complain,  on  appeal,  that  the  plaintiff's  instructions  have 
the  same  defect. 

3.  Limitations — when  amendment  does  not  set  up  a  new  cause 
of  action.  Where  a  suit  against  a  named  person,  "receiver  of"  a 
certain  street  railway,  is,  in  fact,  against  such  person  in  his  official 
capacity  as  receiver,  and  he  appears  by  counsel  and  pleads  to  the 
declaration,  an  amendment  of  the  declaration,  precipe  and  sum- 
mons by  inserting  the  word  "as"  before  "receiver"  is  proper  and 
does  not  amount  to  setting  up  a  new  cause  of  action. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Arthur  H.  Frost, 
Judge,  presiding. 
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Mayer,  Meyer  &  Austrian,  for  plaintiff  in  error. 

Wing  &  Wing,  and  Fred  W.  Bentley,  for  defend- 
ant in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

William  Wilcke  recovered  a  judgment  in  the  circuit 
court  of  Cook  county  for  $10,000  against  Charles  Hen- 
rotin, as  receiver  of  the  Chicago  Electric  Traction  Com- 
pany, on  account  of  personal  injuries  received  by  plaintiff 
below  on  September  7,  1903,  while  a  passenger  on  one  of 
the  street  cars  then  being  operated  by  the  defendant.  The 
judgment  of  the  circuit  court  having  been  affirmed  by  the 
Appellate  Court,  the  receiver  has  sued  out  a  writ  of  error 
for  the  purpose  of  bringing  the  record  into  review  in  this 
court. 

The  errors  relied  on  for  a  reversal  are,  that  the  court 
erred  in  instructing  the  jury  as  to  what  constituted  ordinary 
care  on  the  part  of  defendant  in  error,  and  in  sustaining  a 
demurrer  to  the  plaintiff  in  error's  plea  of  the  Statute  of 
Limitations. 

The  suit  was  instituted  on  December  29,  1903,  by  de- 
fendant in  error  against  "Charles  Henrotin,  recewer  of  the 
Chicago  Electric  Traction  Company."  The  original  decla- 
ration, filed  on  March  11,  1904,  contains  four  counts,  and 
charges  that  the  defendants,  "Charles  Henrotin,  receiver, 
and  the  Chicago  Electric  Traction  Company,"  were  jointly 
the  owners  and  operators  of  the  street  car  line  and  street 
car  upon  which  plaintiff  was'  riding  at  the  time  o,f  the  ac- 
cident; that  plaintiff  became  a  passenger  upon  said  street 
car  and  that  said  defendants  did  not  exercise  due  care  in 
the  carriage  of  said  plaintiff,  and  that  while  said  plaintiff 
was  exercising  due  care  for  his  own  safety  said  defendants 
negligently  ran,  managed  and  operated  said  street  car,  as 
a  result  whereof  plaintiff  was  thrown  from  said  street  car 
and  was  permanently  injured  and  disabled.     The  second, 
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third  and  fourth  counts  of  the  declaration  also  alleged  the 
joint  operation  of  the  car  by  the  defendants  at  a  high  and 
dangerous  rate  of  speed  while  passing  over  a  reverse  curve, 
and  that  said  curve  was  negligently  maintained,  and  that 
said  defendants,  by  their  said  servants,  negligently  ran  and 
operated  the  street  car  upon  which  the  plaintiff  was  riding, 
over  said  reverse  curve.  On  September  22,  1904,  the  plain- 
tiff filed  four  additional  counts  to  said  declaration,  of  the 
same  general  purport  as  the  original  counts,  except  that  in 
the  additional  counts  the  location  of  the  accident  was  more 
specifically  stated.  To  this  declaration  the  defendants  be- 
low pleaded  the  general  issue.  On  August  23,  1906,  the 
plaintiff  below  obtained  leave  to  amend  the  declaration  and 
the  additional  counts,  and  also  the  prcecipe  and  summons, 
by  inserting  the  word  "as"  after  the  name  "Henrotin"  and 
before  the  word  "receiver"  wherever  the  same  occurred. 
To  the  declaration  thus  amended  defendants  below  again 
pleaded  the  general  issue,  and  Charles  Henrotin,  as  receiver, 
filed  a  further  plea  of  the  Statute  of  Limitations,  relying 
on  the  claim  that  the  amendment  to  the  declaration  stated 
a  new  cause  of  action.  To  this  special  plea  the  court  sus- 
tained a  demurrer,  and  Henrotin,  as  receiver,  preserved  an 
exception,  and  the  ruling  of  the  court  in  sustaining  the  de- 
murrer to  this  plea  is  the  subject  of  an  assignment  of  error 
in  this  court.  At  the  close  of  the  evidence  for  the  plaintiff 
below  the  court  directed  a  verdict  in  favor  of  the  Chicago 
Electric  Traction  Company,  and  afterwards  plaintiff  again 
amended  his  declaration  by  discontinuing  the  cause  as  to 
the  Chicago  Electric  Traction  Company  and  by  substituting 
the  word  "defendant"  for  "defendants"  wherever  the  same 
appeared  in  the  declaration.  The  latter  amendment  was 
made  after  the  case  was  tried  and  after  the  verdict  of  the 
jury  had  been  rendered  and  while  the  motion  for  a  new 
trial  was  pending. 

There  is  no  serious  conflict  in  the  evidence.     On  the 
day  in  question,  which  was  Labor  Day,  about  nine  o'clock 
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in  the  evening,  defendant  in  error  boarded  an  open  street 
car  in  Blue  Island  with  his  wife  and  some  friends  to  go  to 
his  home.  Defendant  in  error  and  a  Mr.  Benjamin  took 
the  first  seat  in  the  rear,  which  afterward  they  surrendered 
to  their  wives,  and  there  being  no  other  vacant  seats,  the 
defendant  in  error  stood  up  on  the  rear  platform,  facing 
toward  his  wife.  While  in  this  position  the  car,  running  at 
a  high  rate  of  speed  down  an  incline,  encountered  a  sharp 
reverse  curve,  which  caused  the  car  to  sway  so  violently  and 
suddenly  as  to  throw  defendant  in  error  off  the  car  on  to 
to  the  pavement,  inflicting  very  serious  injuries. 

There  was  some  evidence  tending  to  prove  that  defend- 
ant in  error  took  a  drink  with  his  friend  Benjamin  just  as 
they  were  coming  out  of  the  gate  to  go  home,  and  some 
of  the  witnesses  expressed  the  opinion  that  defendant  in 
error  was  slightly  intoxicated  at  the  time  of  the  accident, 
although  the  clear  preponderance  of  the  evidence  on  this 
question  shows  that  he  was  not  intoxicated.  This  question 
is  only  material  in  connection  with  the  contention  of  plain- 
tiff in  error  in  respect  to  the  giving  of  certain  instructions 
of  which  complaint  is  made.  The  instructions  complained 
of  are  as  follows: 

"The  court  instructs  the  jury  that  by  'ordinary  care  on 
^  the  part  of  plaintiff'  the  law  means  such  a  degree  of  care 
under  the  circumstances  and  in  the  situation  in  which  the 
plaintiff  was  placed,  so  far  as  that  may  be  shown  by  the 
evidence,  as  an  ordinarily  prudent  man  would  exercise  un- 
der like  circumstances  and  in  the  same  situation." 

"The  court  instructs  the  jury  that  the  degree  of  care 
that  the  plaintiff  was  required  to  exercise  for  his  own  safety 
at  and  before  the  time  of  the  accident  in  question  was  ordi- 
nary care,  and  if  the  jury  believe,  from  a  preponderance  of 
the  evidence  in  this  case,  that  the  plaintiff,  at  the  time  of 
and  before  the  accident  in  question,  exercised  the  degree 
of  care  for  his  own  safety  that  an  ordinarily  prudent  per- 
son would  have  exercised  under  the  same  circumstances  and 


OeL'WJ  WiLCKE  V.  Henrotin.  173 

conditions  that  the  evidence  in  this  case  shows  surrounded 
the  plaintiff  at  and  before  the  time  of  the  accident  in  ques- 
tion, then  you  should  find  that  the  plaintiff,  at  and  before 
that  time  of  the  accident  in  question,  was  in  the  exercise  of 
ordinary  care  for  his  own  safety." 

The  criticism  made  on  these  instructions  is,  that  they 
only  required  the  defendant  in  error  to  exercise  the  same 
degree  of  care  that  would  be  expected  of  any  other  intoxi- 
cated person;  that  the  expression  in  the  instructions,  **un- 
der  the  circumstances,"  would  be  understood  by  the  jury 
as  referring  to  and  including  the  circumstance,  if  it  existed, 
that  defendant  in  error  was  more  or  less  intoxicated.  If 
defendant  in  error  was  intoxicated  at  the  time  of  his  injury 
it  neither  bars  his  right  to  recover  nor  relieves  him  from 
the  duty  of  exercising  reasonable  care  for  his  own  safety. 
(South  Chicago  City  Railway  Co.  v.  Dufresne,  200  111. 
456.)  There  was  evidence  slightly  tending  to  prove  that 
defendant  in  error  was  intoxicated  at  the  time  of  the  ac- 
cident, although  the  fair  preponderance  of  the  evidence 
showed  that  while  he  had  drank  two  or  three  glasses  of 
beer,  yet  he  was  not  perceptibly  under  the  influence  of 
liquor.  The  instructions  complained  of  should  have  in- 
formed the  jury  that  defendant  in  error  was  required  to 
exercise  the  same  degree  of  care  for  his  own  safety  as  an 
ordinarily  prudent  person  would  have  exercised,  under  the 
circumstances,  who  was  in  the  full  possession  of  all  of  his 
powers  and  faculties,  thus  imposing  on  defendant  in  error 
the  same  degree  of  care  that  would  be  required  of  a  person 
who  was  entirely  sober.  But  we  are  of  the  opinion  that 
the  omission  in  these  instructions  should  not  lead  to  the  re- 
versal of  this  case,  since  the  last  instruction  given  at  the 
request  of  plaintiff  in  error  lays  down  the  rule  in  respect 
to  the  care  required  of  defendant  in  error,  and  that  instruc- 
tion omits  all  reference  to  the  subject  of  intoxication.  The 
error  complained  of  in  the  instructions  is  found  in  the  last 
instruction  given  for  plaintiff  in  error.     Under  these  cir- 
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cumstances  plaintiff  in  error  is  in  no  position  to  complain 
of  the  error  pointed  out  in  the  given  instructions. 

Plaintiff  in  error  next  contends  that  the  court  erred  in 
sustaining  a  demurrer  to  the  special  plea  of  the  Statute  of 
Limitations  to  the  amended  declaration.  The  argument  in 
support  of  this  contention  is,  that  the  action  in  its  original 
form  against  "Henrotin,  receiver,"  was  an  action  against 
Henrotin  personally,  and  that  when  the  declaration  was 
amended  so  as  to  describe  Henrotin  "as"  receiver,  the  ac- 
tion was  against  him  in  his  official  or  representative  capac- 
ity. It  was  stipulated  on  the  trial  that  Henrotin  was  the 
duly  qualified  and  acting  receiver  of  the  Chicago  Electric 
Traction  Company  at  the  time  of  the  accident  and  that  he 
had  full  power  and  authority  to  appear  and  employ  counsel 
to  defend  the  suit,  and  that  he  had  employed  for  that  pur- 
pose the  firm  of  Moran,  Mayer  &  Meyer.  These  attorneys 
appeared  and  filed  a  plea  to  the  original  declaration  and 
also  to  the  amended  declaration.  There  is  nothing  in  this 
record  from  which  it  could  have  been  supposed  that  the  de- 
fendant in  error  was  seeking  to  enforce  a  personal  liability 
against  Henrotin.  Had  the  cause  proceeded  to  judgment 
without  the  amendment  having  been  made  and  the  judg- 
ment had  been  rendered  against  Henrotin,  receiver,  and  the 
record  being  otherwise  free  from  error,  this  court  would, 
under  the  authority  of  McNulta  v.  Ensch,  134  111.  46,  have 
reversed  the  judgment  and  remanded  the  cause,  as  was 
done  in  that  case,  with  directions  to  enter  a  judgment 
against  Henrotin  as  receiver,  to  be  paid  in  due  course  of 
administration.  The  suit  was,  in  fact,  against  Henrotin  as 
receiver,  and  not  against  him  personally.  This  being  true, 
the  court  below  would  have  been  authorized,  after  the  trial, 
to  enter  a  proper  judgment  against  defendant  as  receiver, 
without  reference  to  the  formal  defect  in  the  declaration. 

In  Thomas  v.  Fame  Ins.  Co.  108  111.  91,  after  the  policy 
limitation  had  run  aj^ainst  an  insurance  policy,  a  suit  upon 
which  had  been  prosecuted  in  the  name  of  Manns  as  plain- 
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tiff,  the  plaintiff  amended  his  declaration  and  substituted 
the  name  of  Thomas  as  plaintiff.  This  court  held  that  the 
substitution  of  Thomas,  as  plaintiff,  for  Manns,  after  the 
limitation  for  bringing  the  action  had  run,  was  not  the  com- 
mencement of  a  new  suit  but  was  a  continuation  of  the 
same  cause  of  action  and  that  the  plea  of  the  insurance 
company  presented  no  defense.  This  court,  on  page  lOO, 
said :  "If,  then,  both  the  action  and  cause  of  action,  before 
and  after  the  amendment,  were  precisely  the  same,  as  they 
certainly  were,  then  the  limitation  of  one  year  in  the  policy 
clearly  presented  no  defense  to  the  action,  as  it  is  conceded 
the  original  action  was  commenced  within  the  year." 

,  In  Metropolitan  Life  Ins,  Co,  v.  People,  209  111.  42,  on 
pagie  48,  it  is  said:  "A  mere  change  in  a  party  to  a  suit 
does  not,  of  itself,  change  the  cause  of  action  or  ground 
of  recovery,  and  unless  the  cause  of  action  is  a  new  one 
the  amended  declaration  is  not  subject  to  the  Statute  of 
Limitations," — citing  Thomas  v.  Fame  Ins,  Co,  supra. 

In  Pennsylvania  Co,  v.  Sloan,  125  111.  72,  an  action  on 
the  case  for  personal  injuries  was  brought  against  the  de- 
fendant as  the  "Pittsburg,  Fort  Wayne  and  Chicago  Rail- 
road Company,"  and,  afte'r  the  Statute  of  Limitations  had 
run,  the  plaintiff  was  given  leave  to  amend  by  substituting 
the  Pennsylvania  Company  in  place  of  the  Pittsburg,  Fort 
Wayne  and  Chicago  Railroad  Company.  The  cause  was 
continued  and  an  alias  summons  was  issued  and  served  upon 
the  same  person  upon  whom  the  first  summons  had  been 
served,  in  obedience  to  which  the  Pennsylvania  Company 
appeared  by  the  same  counsel  that  had  formerly  appeared 
for  the  Pittsburg,  Fort  Wayne  and  Chicago  Railroad  Com- 
pany and  pleaded  the  Statute  of  Limitations.  This  court 
held  that  the  identity  of  the  action  was  the  same  and  that 
it  was  not  a  new  case  against  the  Pennsylvania  Company, 
and  that  the  proceeding  was  merely  to  change  the  descrip- 
tion or  correct  a  defect  in  the  name  of  a  party  defendant, 
and  that  the  Statute  of  Limitations  could  not  be  invoked  as 
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a  defense.  This  court  in  that  case,  on  page  79,  said :  **The 
defendant  originally  sued  was  called  the  Pittsburg,  Fort 
Wayne  and  Chicago  Railroad  Company.  As  the  corpora- 
tion formerly  known  by  that  name  was  virtually  defunct 
and  existed  only  to  wind  up  old  business  and  not  to  attend 
to  new  business,  appellant's  officers  and  agents  could  not 
have  supposed  that  corporation  to  have  been  the  defendant 
intended  to  be  sued,  when  service  was  had  upon  appellant's 
own  representative  in  Chicago." 

So  we  think  it  may  be  said  in  the  case  at  bar.  The 
addition  of  the  word  "as"  after  the  name  "Henrotin"  and 
before  the  word  "receiver"  was  merely  for  the  purpose  of 
making  the  declaration  express  in  technical  language  the 
sense  in  which  it  was  understood  by  all  of  the  parties  in 
its  original  form.  When  the  summons  was  served  upon 
Charles  Henrotin,  receiver  of  the  Chicago  Electric  Tr^- 
tion  Company,  he  must  have  known  that  he  was  being  sued 
in  his  representative  capacity.  The  firm  of  attorneys  whom 
he  had  been  directed  by  the  court  appointing  him  to  em- 
ploy were  called  in  to  make  his  defense,  and  they,  without 
objection,  interposed  pleas  for  him.  The  suit  being  thus 
treated  as  a  suit  against  Henrotin  as  receiver,  there  was  no 
error  in  allowing  an  amendment  to  the  declaration  making 
it  express  what  both  parties  understood  it  to  mean  in  its 
unamended  form.  The  amendment  did  not  set  up  a  new 
cause  of  action,  and  th^re  was  therefore  no  error  commit- 
ted in  sustaining  the  demurrer  to  the  plea  of  the  Statute 
of  Limitations. 

There  are  no  other  reasons  urged  by  plaintiff  in  error 
for  the  reversal  of  this  judgment. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Frank  Maiss,  Appellee,  vs.  The  Metropoutan  Amuse- 
ment Association,  Appellant. 

Opinion  filed  June  i6,  ipo^ — Rehearing  denied  October  12,  ipop. 

1.  Statutes — whole  act  should  be  considered  in  construing  pro- 
vision  of  a  statute.  In  construing  a  certain  provision  of  a  statute 
the  whole  act  should  be  considered,  since  the  words  and  meaning 
of  one  part  may  furnish  an  explanation  of  another. 

2.  Courts — action  of  tort  is  included  in  fourth  class  cases  un- 
der Municipal  Court  act.  In  view  of  section  40  of  the  Municipal 
Court  act,  prescribing  the  form  of  statement  in  a  case  of  the  fourth 
class,  "if  the  suit  be  for  a  tort,"  the  words  "all  civil  actions  ♦  *  * 
for  the  recovery  of  money, only,"  used  in. the  fourth  clause  of  sec- 
tion 2  of  said  act,  which  defines  cases  of  the  fourth  class,  must  be 
construed  as  including  actions  for  damages  for  torts  where  the 
amount  claimed  does  not  exceed  $1000,  exclusive  of  costs. 

3.  NegugencE — frightening  horses  with  searchlight — when  the 
case  should  go  to  jury.  Proof  that  plaintiff,  while  exercising  due 
care  for  his  safety  in  driving  a  gentle  horse  on  a  public  highway 
in  the  night  time,  was  thrown  from  his  buggy  and  injured  when 
the  horse  became  frightened  by  the  beam  of  the  defendant  amuse- 
ment company's^  searchlight  being  thrown  upon  it,  justifies  the  re- 
fusal of  the  trial  court  to  direct  a  verdict  for  the  defendant. 

AppEai,  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  writ  of  error  to  the  Mu- 
nicipal Court  of  Chicago;  the  Hon.  Edward  A.  Dicker, 
Judge,  presiding. 

This  was  an  action  of  the  fourth  class  brought  by  ap- 
pellee in  the  municipal  court  of  the  city  of  Chicago  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been 
sustained  by  the  appellee  and  for  damages  to  his  buggy. 
Appellant  conducts  an  amusement  park  at  Cottage  Grove 
avenue  and  Sixtieth  street,  in  the  city  of  Chicago,  and  in 
connection  therewith  operated  an  electric  searchlight  placed 
on  a  tower  and  so  constructed  and  arranged  that  the  light 
could  be  thrown  from  it  by  the  operator  in  a  horizontal  or 
vertical  path.    The  appellee,  on  the  15th  day  of  May,  1905, 
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after  dark,  was  driving  a  horse,  which  he  testified  was  so 
quiet  it  could  be  driven  by  a  child,  in  the  vicinity  of  ap- 
pellant's amusement  park,  when  the  searchlight  was  thrown 
down  in  the  horse's  face,  frightening  it  so  that  it  ran  aw^ay, 
threw  the  appellee  out  and  injured  him  and  damaged  the 
buggy  he  was  riding  in.  A  trial  by  jury  resulted  in  a  ver- 
dict and  judgment  for  appellee  for  $150.  That  judgment 
was  affirmed  by  the  Appellate  Court  for  the  First  District, 
and  on  a  certificate  of  importance  by  that  court  a  further 
appeal  is  prosecuted  to  this  court. 

Blum  &  Blum,  for  appellant : 

The  municipal  court  had  no  jurisdiction  of  this  cause, 
and  should  have  sustained  the  motion  of  appellant  to  dis- 
miss it  on  the  ground  that  this  was  not  an  action  "for  the 
recovery  of  money  only."  Laws  of  1907,  p.  227;  Tuthill 
V.  Smith,  6  Abb.  Pr.  329;  Gordon  v.  Gaffey,  11  id.  i; 
People  V.  Bennett,  6  id.  343 ;  West  v.  Brewster,  i  Duer, 
647;  Hyde  Park  v.  Teller,  8  How.  Pr.  504;  Voorheis  v. 
ScoHeld,  7  id.  51;  field  v.  Morse,  id.  12;  Jones  v.  Nnll, 
9  Neb.  57;  Addison  v,  Sujette,  27  S.  E.  Rep.  631 ;  Powell 
V.  Bennett,  4  Ind.  App,  112;  Grossman  v.  Lindsley,  42 
How.  Pr.  107;   Ghndnovski  v.  Eckels,  232  111.  312. 

The  authority  of  the  municipal  court  in  actions  of  the 
fourth  class  under  clause  e  is  limited,  except  in  amount,  to 
the  same  extent  as  is  the  jurisdiction  of  a  justice  of  the 
peace.  Laws  of  1907,  p.  227;  Raikvay  Co.  v.  Gait,  133 
111.  668;  Haywood  v.  Collins,  60  id.  333;  White  v.  Wagar^ 
185  id.  201. 

Where  the  injury  could  not  have  been  foreseen  there  is 
no  liability.  Craven  v.  Brown,  175  111.  401 ;  Cole  v.  Fishery 
II  Mass.  137. 

Appellant  owed  appellee  no  duty,  and  hence  could  not 
be  liable  for  negligence.  Railway  Co,  v.  Morrison,  20  Am. 
Neg.  Rep.  327;  Craven  v.  Brown,  175  111.  401;  Railroad 
Co,  V.  Mock,  88  id.  87;    Railroad  Co.  v.  Wellhoener,  J2 
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id.  60;  Williams  v.  Railroad  Co,  135  id.  491 ;  Sack  v.  Do- 
lese,  137  id.  129;  Mc Andrews  v.  Railway  Co,  222  id.  232. 

An  action  for  negligence  is  based  upon  a  neglect  of 
duty,  and  both  the  duty  and  the  neglect  must  be  proven  by 
plaintiff.  Hendricks  v.  Railway  Co,  93  N.  W.  Rep.  141 ; 
Railroad  Co,  v.  Mock,  88  111.  87;  2  Thompson  on  Negli- 
gence, 603 ;  Railroad  Co.  v.  Wellhoener,  72  111.  60 ;  Cole- 
man  v.  Railroad  Co.  114  Ga.  386;  Williams  v.  Railroad 
Co,  135  111.  491;  Webb  V.  Railroad  Co,  202  Pa.  St.  511; 
McAndrews  v.  Railway  Co,  222  111.  232. 

The  act  of  appellant  was  lawful  and  violative  of  no  law. 
Amusement  Co,  v.  Brocksmith,  17  Am.  Neg.  Rep.  498. 

Plaintiff  failed  to  show,  by  a  preponderance  of  the  evi- 
dence, or,  in  fact,  by  any  evidence,  that  defendant  operated 
the  searchlight  in  a  negligent  manner.  McAndrews  v.  Rail- 
way Co,  222  III.  236. 

Frank  L.  DeLay,  for  appellee : 

The  municipal  court  had  jurisdiction  of  the  cause. 
Chudnovski  v.  Eckels,  232  111.  312;  Jones  v.  Null,  9  Neb. 
57;  Bx  parte  Sweeney,  126  Ind.  583;  Benson  v.  Christian, 
129  id.  535;  Huntington  v.  Burke,  139  id.  162. 

The  doing  of  anything  unusual,  unnatural  or  unneces- 
sary upon  or  adjacent  to  a  public  highway,  causing  horses 
to  become  frightened  and  injury  to  result,  entitles  the  one 
injured  to  damages,  i  Shearman  &  Redfield  on  Negli- 
gence, (5th  ed.)  607;  Cooley  on  Torts,  (2d  ed.)  705,  799, 
and  notes ;  Bishop  on  Non-Contract  Law,  sec.  529 ;  Conk- 
tin  V.  Thompson,  29  Barb.  218;  Cole  v.  Fisher,  11  Mass. 
137;  Railroad  Co,  v.  Harmon,  47  111.  298;  Railroad  Co. 
V.  Dickson,  63  id.  151 ;  Railroad  Co.  v.  Scheifner,  209  id. 
9;  Railroad  Co,  v.  Hayer,  225  id.  613;  Railroad  Co.  v. 
Steckman,  224  id.  500. 

It  is  a  question  of  fact  whether  a  given  cause  is  suffi- 
cient to  frighten  gentle  horses,  carefully  driven.  Railroad 
Co,  V.  Scheifner,  209  111.  9. 
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Mr.  Chief  Justice  Farmer  delivered  the  opinion  of  the 
court : 

The  principal  contention  of  appellant  is,  that  the  munici- 
pal court  had  no  jurisdiction  of  this  cause  and  should  have 
sustained  appellant's  motion  to  dismiss  the  suit.  The  action 
was  brought  as  one  of  the  fourfh  class  provided  for  in  the 
fourth  clause  of  the  second  section  of  the  Municipal  Court 
act.    Said  clause  reads  as  follows: 

"Fourth — Cases  to  be  designated  and  hereinafter  re- 
ferred to  as  cases  of  the  fourth  class,  which  shall  include 
(a)  all  civil  actions,  quasi  criminal  actions  excepted,  for  the 
recovery  of  money  only  when  the  amount  claimed  by  the 
plaintiff,  exclusive  of  costs,  does  not  exceed  one  thousand 
dollars  ($1000),  the  amount  in  any  action  on  a  bond  to  be 
determined  by  the  amount  actually  sought  to  be  recovered 
and  not  by  the  penalty  of  the  bond;  (b)  all  actions  for  the 
recovery  of  personal  property  when  the  value  of  the  prop- 
erty sought  to  be  recovered  does  not  exceed  one  thousand 
dollars*($iooo)  ;  (c)  all  actions  of  forcible  detainer;  (d) 
all  proceedings  for  the  trial  of  the  right  of  property;  and 
(e)  all  actions  and  proceedings  of  which  justices  of  the 
peace  are  now  given  jurisdiction  by  law  and  which  are  not 
otherwise  provided  for  in  this  act,  in  which  class  of  actions 
and  proceedings  the  municipal  court  shall  have  jurisdiction 
where  the  amount  sought  to  be  recovered  does  not  exceed 
one  thousand  dollars  ($1000.)  In  any  action  of  the  fourth 
class  for  the  recovery  of  money  only  judgment  may  be  ren- 
dered for  over  one  thousand  dollars  ($1000),  where  the 
excess  over  one  thousand  dollars  ($1000)  shall  consist  of 
interest  or  damages  or  costs  accrued  after  the  commence- 
ment of  such  action," 

Appellant  contends  that  civil  actions  "for  the  recovery 
of  money  only,"  mentioned  in  said  clause,  means  actions 
upon  contracts,  express  or  implied ;  that  the  legal  significa- 
tion of  the  term,  actions  "for  the  recovery  of  money  only," 
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is,  that  there  must  be  money  due  to  the  plaintiflF  from  the 
defendant  in  the  relation  of  debtor  and  creditor.  The  ques- 
tion is  one  of  statutory  interpretation  or  construction.  Un- 
less the  municipal  court  was  given  jurisdiction  of  personal 
injury  cases  by  said  fourth  clause  of  the  second  section  of 
the  act  where  the  ,amount  claimed,  exclusive  of  costs,  does 
not  exceed  $1000,  it  has  no  jurisdiction  of  such  cases. 

The  object  of  statutory  interpretation  and  construction 
is  to  ascertain  and  give  effect  to  the  legislative  .intent,  when 
it  is  not  in  violation  of  the  fundamental  law  and  does  not 
lead  to  mischievous  and  absurd  consequences.  "As  a  gen- 
eral rule,  the  words  of  a  statute  are  to  be  taken  in  their 
ordinary  and  popular  sense,  unless  it  plainly  appears  from 
the  context,  or  otherwise,  that  they  were  used  in  a  different 
sense.  In  the  construction  of  statutes  a  word  which  has 
two'  significations  should  ordinarily  receive  that  meaning 
which  is  generally  given  to  it  in  the  community,  but  when 
this  construction  would  contravene  the  manifest  intention 
of  the  legislature  we  must  depart  from  this  rule  and  give 
effect  to  the  intention."  "Where  a  word  having  a  technical 
as  well  as  a  popular  meaning  is  used  in  the  constitution  or 
a  statute  the  courts  will  accord  to  it  its  popular  significa- 
tion, unless  the  very  nature  of  the  subject  indicates,  or 
the  context  suggests,  that  it  is  used  in  its  technical  sense." 
(2  Lewis'  Sutherland  on  Statutory  Construction,  sees.  390, 
394.)  The  popular  signification  of  an  action  "for  the  re- 
covery of  money  only,"  is  an  action  where  only  a  money 
judgment  is  sought,  as  distinguished  from  relief  other  than 
for  the  recovery  of  money. 

That  the  legislature  intended  to  include  actions  in  tort 
in  the  fourth  clause  is  evident  from  section  40  of  the  act. 
That  section  defines  the  procedure  in  cases  of  the  fourth 
class,  and  provides  that  the  statement  of  plaintiff's  claim, 
"if  the  suit  be  for  a  tort,"  "shall  consist  of  a  brief  state- 
ment of  the  nature  of  the  tort  and  such  further  information 
as  will  reasonably  inform  the  defendant  of  the  nature  of 
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the  case  he  is  called  upon  to  defend."  One  of  the  rules  of 
construction  of  statutes  is,  that  the  whole  act  must  be  con- 
sidered, as  the  words  and  meaning  of  one  part  of  it  may 
lead  to  and  furnish  an  explanation  of  the  sense  of  another. 

Appellant  cites  decisions  of  courts  of  some  other  States 
where,  in  construing  statutes  authorizing  attachments  in  ac- 
tions brought  for  the  recovery  of  money,  it  was  held  that 
the  legislative  intent  was  that  attachments  should  only  be 
authorized  where  the  action  was  upon  a  contract  and  where 
the  relation  of  debtor  and  creditor  existed.  These  authori- 
ties, however,  cannot  'be  controlling  in  this  case,  for  in  our 
opinion  the  legislative  intent  in  adopting  the  Municipal 
Court  act  was  to  include  cases  of  the  character  under  con- 
sideration in  the  fourth  class. 

There  was  no  error  in  denying  the  motion  to  dismiss 
the  suit  for  want  of  jurisdiction. 

Appellant  moved  the  court  to  direct  a  verdict  in  its  fa- 
vor, which  motion  was  overruled,  and  it  is  contended  that 
no  negligence  of  appellant  was  proven;  that  it  owed  ap- 
pellee no  duty ;  that  the  appellee  was  guilty  of  contributory 
negligence,  and  that  therefore  no  right  of  recovery  was  es- 
tablished by  the  evidence.'  The  proof  shows  appellee  was 
driving  on  a  public  street;  that  the  horse  he  was  driving 
was  a  quiet  animal,  and  that  it  became  frightened  at  the 
searchlight  being  thrown  in  front  of  and  upon  it  and  ran 
away,  injuring  the  appellee  and  damaging  his  buggy.  The 
proof  tends  to  show  appellee  was  exercising  reasonable  care. 
No  evidence  was  offered  by  appellant.  There  is  no  reason- 
able basis  for  the  contention  that  the  proof  did  not  rea- 
'sonably  tend  to  support  appellee's  cause  of  action. 

There  was  no  error  in  the  admission  of  testimony,  and 
we  find  no  reason  why  the  judgment  of  the  Appellate  Court 
should  be  disturbed,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 
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DuLCiNA  M.  Hayden,  Appellee,  vs.  Frank  A.  Hayden, 

Appellant. 

Opinion  filed  June  i6,  ipop — Rehearing  denied  October  14,  iQOp. 

1.  Deeds — when  a  deed  cannot  he  set  aside,  A  deed  knowingly 
and  understandingly  made  by  a  wife  in  consideration  of  her  hus- 
band's promise  to  transfer  to  her  a  certain  amount  of  the  stock  of 
a  corporation  cannot  be  set  aside  upon  the  ground  that  after  the 
certificates  of  stock  were  delivered  to  her  they  were  surreptitiously 
taken  by  a  subsequent  purchaser  of  the  property. 

2.  Same — grantor  cannot  set  aside  deed  to  corporation  because 
the  grantee  exceeded  its  power.  The  grantor  in  a  deed  made  to  a 
manufacturing  corporation  has  no  standing,  in  equity,  to  set  aside 
the  deed  upon  the  ground  that  the  corporation  exceeded  its  power 
in  taking  the  real  estate,  which  was  residence  property,  since  the 
State  alone  can  interfere  where  a  corporation,  haying  power  to  hold 
real  estate  for  the  purposes  of  its  business,  exceeds  such  power. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Farun  Q.  BalIv,  Judge,  presiding. 

John  M.  Duffy,  for  appellant. 

John  J.  Swenie,  and  T.  F.  Monahan,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  superior  court 
of  Cook  county  setting  aside  three  deeds  to  certain  real  es- 
tate* in  the  city  of  Chicago.  The  bill  alleged  that  appellee 
was  married  to  Austin  B.  Hayden  in  1895  ^"^  lived  with 
him  until  his  death,  on  September  26,  1903 ;  that  she  had 
$600  at  the  time  of  her  marriage  and  for  three  years  she 
was  employed  and  received  $25  a  week  and  supported  her- 
self and  her  husband,  besides  advancing  large  sums  to  him; 
that  on  March  12,  1902,  in  consideration  of  the  money  so 
advanced  and  expended  and  of  love  and  affection,  her  hus- 
band purchased  and  had  conveyed  to  her  lot  i,  in  block  i, 
in  Ashland's  addition  to  Chicago;    that  she  immediately 
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spent  $2000  in  improvements,  and  she  and  her  husband  re- 
sided upon  said  premises  until  his  death  and  she  has  ever 
since  resided  there ;  that  her  husband  organized  a  corpora- 
tion called  the  Hayden  Automatic  Scale  Company,  which 
name  was  afterward  changed  to  Hayden  Manufacturing 
Company,  of  which  he  owned  all  the  stock  except  two 
shares,  and  to  which  he  assigned  the  patents  for  a  com- 
puting scale,  time  lock  and  other  devices  which  he^had  in- 
vented; that  in  March,  1903,  her  husband  insisted  upon  her 
conveying  said  real  estate  to  the  Hayden  Manufacturing 
Company,  and  agreed,  in  consideration  thereof,  to  transfer 
to  her  498  shares  of  the  stock  of  said  company;  that  he 
represented  that  he  held  a  mortgage  of  $7500  on  said  real 
estate,  which  he  would  foreclose  unless  she  conveyed  the 
premises;  that  she  has  since  learned  that  there  was  no 
mortgage  on  the  premises,  but,  believing  his  statement,  she, 
without  consideration  except  his  promise  to  transfer  said 
stock  to  her,  conveyed  the  premises  to  the  Hayden  Manu- 
facturing Company,  which  on  September  23,  1903,  con- 
veyed the  said  premises  to  Frank  A.  Hayden,  her  husband's 
brother,  who  now  holds  the  title  thereto  but  with  notice  of 
appellee's  rights;  that  the  certificates  Of  stock  were  deliv- 
ered to  her  but  never  assigned  in  writing,  and  that  after 
her  husband's  death  Frank  A.  Hayden  surreptitiously  ob- 
tained possession  of  them  and  still  retains  them.  Frank  A. 
Hayden,  the  heirs  and  administrators  of  Austin  B.  Hayden, 
and  the  Hayden  Manufacturing  Company,  were  made  de- 
fendants, and  the  bill  prayed  that  the  deeds  to  the  Hayden 
Manufacturing  Company  and  to  Frank  A.  Hayden  be  set 
aside,  that  Frank  A.  Hayden  be  restrained  from  interfering 
with  her  control  of  the  premises  and  that  the  shares  of 
stock  be  transferred  to  her. 

The  answer  of  Frank  A.  Hayden  denies  many  of  the 
material  averments  of  the  bill,  and  sets  up  that  on  Octo- 
ber 30,  1903,  the  api>ellee  executed  to  him  a  quit-claim  deed 
of  the  premises.    By  a  supplemental  bill  the  appellee  alleges 
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that  the  first  time  she  ever  heard  of  said  quit-claim  deed 
was  after  the  filing  of  said  answer;  that  .if  such  deed  was 
executed  it  was  obtained  from  her  through  fraud,  she  be- 
lieving that  she  was  merely  signing  a  receipt  for  $1200, 
and  she  prays  tliat  this  deed  also  may  be  set  aside. 

There  is  no  evidence  that  the  appellee  had  $600,  or  any 
other  sum,  when  she  married  Austin  B.  Hayden,  or  that 
she  spent  $2000,  or  any  other  sum,  in  the  improvement  of 
the  property  in  question.  There  is  evidence  that  on  three 
or  four  occasions  she  gave  him  money  but  no  evidence  as 
to  the  amount.  There  is  evidence  that  she  sometimes  paid 
their  board  but  no  evidence  as  to  the  amount,  and  no  evi- 
dence that  he  was  ever  indebted  to  her  in  any  amount.  He 
did,  however,  cause  this  property  to  be  conveyed  to  her, 
voluntarily,  so  far  as  the  evidence  shows.  The  only  evi- 
dence in  regard  to  the  circumstances  attending  the  convey- 
ance to  the  Hayden  Manufacturing  Company  was  that  of 
the  appellee's  sister,  who  testified  that  appellee's  husband 
wanted  appellee  to  turn  the  property  over  to  him  and  he 
would  give  her  the  stock  of  the  company  in  exchange  for 
it,  and  that  he  said  there  was  a  $7000  mortgage  on  it  and 
he  would  foreclose  it  if  she  did  not  sign  a  quit-claim  deed 
to  him.  There  is  no  evidence  as  to  whether  there  was  or 
was  not  a  mortgage  on  the  premises.  The  deed'  to  the 
Hayden  Manufacturing  Company  was  knowingly  and  in- 
tentionally executed  in  consideration  of  the  promise  of  the 
grantor's  husband  to  transfer  to  her  stock  of  the  company, 
and  there  is  not  the  slightest  evidence  that  would  justify 
setting  it  aside.  The  bill  alleges  that  the  certificates  of 
stock  were  delivered  to  her  but  were  afterward  surrepti- 
tiously taken  by  the  appellant.  This  would  not  authorize 
the  setting  aside  of  the  deed.  In  such  case  appellee  has  her 
remedy  to  reach  the  stock  or  the  wrongdoer. 

It  is  suggested  in  appellee's  brief  that  the  Hayden  Man- 
ufacturing Company  had  no  corporate  power  to  take  and 
hold  the  title  to  the  property.    It  is  said  that  that  corpora- 
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tion  was  organized  to  carry  on  a  manufacturing  business, 
and  that  the  property  was  never  occupied  or  used  by  it  in 
its  business  but  was  a  residence,  which  it  could  not  legally 
own.  The  corporation  had  the  power  to  acquire  real  es- 
tate for  the  purposes  of  its  business,  and  if  in  taking  the 
conveyance  it  exceeded  its  powers  the  State  alone  can  in- 
terfere. {Rector  v.  Hartford  Deposit  Co.  190  111.  380.) 
Such  fact  is  not  cause  for  setting  aside  the  deed  at  the 
suit  of  the  grantor.  Having  parted  with  her  title  she  has 
no  interest  which  can  be  made  the  basis  for  equitable  re- 
lief.   Hough  V.  Cook  County  Land  Co.  73  111.  23. 

The  testimony  of  the  appellant,  Frank  A.  Hayden,  dis- 
closes that  his  brother,  Austin  B.  Hayden,  two  or  three 
days  before  his  death,  told  the  appellant  that  he  wanted  to 
deed  the  premises  to  appellant  in  trust  for  his  mother,  sis- 
ters and  brothers,  and  that  he  thereupon  caused  the  deed 
to  be  executed  by' the  Hayden  Manufacturing  Company  to 
appellant.  It  is  insisted  that  Austin  B.  Hayden  having  no 
title  to  the  property  could  not  create  a  trust  therein,  and 
that  •such  trust  could  only  be  proved  by  writing.  These 
propositions,  however^  have  no  application  to  the  case,  be- 
cause after  appellee's  conveyance  she  had  no  such  interest 
in  the  property  as  was  required  to  give  her  a  standing  in 
a  court  of  equity. 

As  to  the  quit-claim  deed  to  Frank  A.  Hayden,  the  ap- 
pellee denied  its  execution.  She  is  contradicted  by  the  cer- 
tificate of  the  officer  who  certified  to  her  acknowledgment 
and  his  testimony  as  a  witness.  The  evidence  is  entirely 
inadequate  to  set  aside  the  conveyance.  Her  testimony,  and 
that  of  the  attorney  of  the  appellant,  who  was  also  the  no- 
tary public  who  took  her  acknowledgment,  are  flatly  con- 
tradictory; but,  taking  their  testimony  in  connection  with 
the  documentary  evidence  which  was  produced  and  the  dr- 
cumatances  of  the  case,  we  are  satisfied  that  the  deed  in 
question  was  knowingly  executed  by  her  with  a  full  under- 
standing of  its  effect. 


Ock'WJ  Brickey  v.  Linnertz.  187 

The  evidence  was  insufficient  to  warrant  the  decree,  and 
it  is  therefore  reversed  and  the  cause  is  remanded  to  the 
superior  court,  with  directions  to  dismiss  the  bill  for  want 

^     ^*         Reversed  and  remanded,  with  directimis. 


F.  M.  Brickey,  Plaintiff  in  Error,  vs.  John  Linnertz, 

Defendant  in  Error. 

Opinion  filed  June  i6,  ipop — Rehearing  denied  October  13,  ipop. 

1.  Equity — where  equities  are  equal  the  law  must  prevail.  A 
court  of  equity  will  not  enjoin  the  prosecution  of  aQ  ejectment  suit 
where  the  only  question  is  whether  the  complainant  or  the  defend- 
ant, having  equal  equities,  shall  be  given  the  benefit  of  whatever 
title  may  have  been  acquired  under  the  Statute  of  Limitations. 

2.  Rescission — the  remedy  by  rescission  should  be  resorted  to 
*  in  apt  time.    Where,  by  mistake,  the  grantor  conveys  land  which 

he  did  not  intend  to  convey  and  which  the  grantee  did  not  bargain 
for,  and  the  grantor  does  not,  in  fact,  own  the  land  the  parties 
supposed  was  being  conveyed,  the  only  remedy  available  is  rescis- 
sion; but  that  remedy,  to  be  effectual,  should  be  resorted  to  in  apt 
time  between  the  parties  to  the  conveyance. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe  county ; 
the  Hon.  B.  R.  Burroughs,  Judge,  presiding. 

The  litigation  involved  in  this  case  was  commenced  in 
i8g6  by  defendant  in  error,  Linnertz,  bringing  an  eject- 
ment suit  against  plaintiff  in  error,  Brickey,  for  the  recov- 
ery of  a  tract  of  land  known  as  a  part  of  survey  342  of 
the  commons  field  of  Fort  Chartres.  Said  commons  field 
appears  to  have  been  situated  partly  in  Monroe  and  partly 
in  Randolph  counties,  and  was  originally  surveyed  into  nar- 
row strips  from  the  south-west  to  the  north-east.  Part  of 
these  surveys,  designated  by  Nos.  341  to  345,  inclusive, 
were  in  the  neighborhood  of  three  miles  long  and  varied 
in  width,  the  narrowest  one  (No.  345)  being  4.33  chains 
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and  the  widest  (No.  344)  being  8.75  chains.  Survey  341 
is  the  south-east  survey  of  those  mentioned  and  survey  345 
the  north-west  survey.  •  Survey  662  lay  adjoining  and  im- 
mediately south-^ast  of  survey  341.  The  land  involved  in 
the  ejectment  suit  was,  as  we  have  said,  the  north-east  end 
of  survey  342,  and  contained  between  forty  and  forty-five 
acres. 

In  1854  Franklin  W.  Brickey,  father  of  plaintiff  in  er- 
ror, owned  the  whole  of  surveys  341  and  342,  and  at  that 
time  he  owned  no  other  land  in  the  neighborhood  of  these 
surveys.  In  that  year  he  conveyed  the  south-west  ends  of 
said  surveys,  containing  one  hundred  and  forty-eight  acres, 
more  or  less,  to  Eugene  Louvier,  and  in  1855  he  conveyed 
the  north-east  ends  of  said  surveys,  containing  one  hundred 
acres,  to  John  Drury.  Subsequently  F.  W.  Brickey  ac- 
quired tax  deeds  to  the  whole  of  survey  343,  which  adjoins 
survey  342  on  the  north-west.  After  the  death  of  F.  W. 
Brickey,  which  occurred  several  years  ago,  plaintiff  in  er- 
ror, a  son,  acquired  title  from  his  co-heir  to  the  whole  of 
survey  343.  In  1879  Drury  sold  his  portion  of  surveys  341 
and  342  to  J.  J.  Linnertz,  father  of  defendant  in  error. 
J.  J.  Linnertz  subsequently  died,  and  defendant  in  error 
bought  the  interest  of  his  co-heirs  and  became  the  owner 
of  the  whole  of  that  portion  of  surveys  341  and  342  con- 
veyed by  Brickey  to  Drury.  At  the  time  the  conveyance 
was  made  from  Brickey  to  Louvier,  county  surveyor  Noel 
ran  the  lines  of  the  portions  of  surveys  341  and  342  con- 
veyed to  Louvier.  The  portions  of  said  surveys  conveyed 
to  Drury  adjoined  Louvier's  north-east  line  and  contained 
the  remainder  of  said  surveys.  When  Drury  conveyed  to 
Linnertz,  deputy  county  surveyor  Gardner  ran  the  lines  of 
the  portions  of  the  surveys  so  conveyed,  and  in  making  the 
survey  treated  the  lines  as  running  straight  from  one  end 
of  the  surveys  to  the  other,  without  any  deviation  or  jog. 
About  the  year  1888  surveyor  Gardner  claimed  to  have 
discovered  that  the  lines  of  said  surveys  did  not  run  straight 
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through  from  one  end  to  the  other  but  jogged  north-west 
at  the  point  where  the  land  conveyed  by  Brickey  to  Louvier 
joined  that  conveyed  to  Drury,  which,  as  we  understand  it, 
is  the  line  between  Monroe  and  Randolph  counties.  The 
lines  of  surveys  662,  341,  342  and  343,  as  they  were  sup- 
posed to  exist  when  the  conveyances  were  made  to  Louvier 
and  Drury  and  as  then  run  by  the  surveyors,  are  shown  by 
the  following  plat,  designated  as  plat  No.  i : 


The  location  of  a  stone  planted  by  Louvier  at  the  north- 
east comer  of  his  land  is  shown;  also  the  location  of  two 
houses  on  the  land  supposed  to  have  been  bought  by  Drury, 
both  of  which  are  on  survey  341  if  the  lines  are  extended 
straight  through.  The.  wavy  line  immediately  north-west 
of  the  north-east  end  of  survey  342  is  intended  to  show  the 
location  of  a  ditch  made  by  Brickey  after  he  acquired  the 
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title  to  survey  343.    The  following  plat,  No.  2,  shows  the 
lines  of  the  same  lands  according  to  the  new  survey : 


It  will  be  seen  from  plat  No.  2  that  according  to  the  new 
survey  the  possession  of  Drury  included  no  part  of  survey 
342,  which  Brickey  owned  and  which  was  described  in  the 
deed  to  Drury  and  the  deed  from  Drury  to  Linnertz,  but 
does  include  a  part  of  survey  662,  which  Brickey  did  not 
own  and  which  was  not  described  in  either  of  said  deeds. 
Taking  the  new  survey,  plaintiff,  in  error,  under  his  claim  of 
title  to  survey  343,  had  possession  of  the  north-east  end  of 
survey  342,  and  it  is  the  said  north-east  end  of  survey  342, 
as  shown  by  the  new  survey,  which  the  defendant  in  error 
claims  title  to  by  mesne  conveyance  from  Brickey,  which 
the  ejectment  suit  was  brought  to  recover. 
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At  the  first  trial  of  the  ejectment  suit  the  court  directed 
a  verdict  for  defendant  at  the  close  of  all  the  testimony 
and  entered  a  judgments  finding  the  defendant  nat  g^iilty. 
That  judgment  was  reversed  by  this  court  and  the  cause 
remanded.  (Linnertz  v.  Dorway,  175  111.  508.)  Upon 
the  second  trial  of  the  ejectment  suit  in  the  circuit  court 
there  was  a  judgment  for  plaintiff,  Linnertz.  Brickey  paid 
the  costs  and  took  a  new  trial  under  the  statute,  but  before 
trying  the  case  again,  filed  this  bill  to  enjoin  the  prosecu- 
tion of  the  ejectment  suit  on  the  ground  that  he  had  e'qui- 
table  defenses  that  could  not  be  availed  of  in  an  action 
of  law. 

The  bill  alleged  that  in  1855  Franklin  W.  Brickey,  the 
father  of  the  complainant,  owned  surveys  341  and  342,  in 
the  counties  of  Monroe  and  Randolph,  State  of  Illinois, 
and  that,  as  shown  by  the  government  field  notes  and  plats, 
these  surveys  were  slender  bodies  of  land,  extending  from 
the  base  line,  where  they  began,  north-eastwardly,  rectan- 
gular in  form,  with  northerly  and  southerly  sides  parallel 
and  straight,  and  were  crossed  by  a  line  fifty  arpents  from 
the  base  line,  nmning  parallel  with  said  base  line  and  the 
easterly  end  of  said  survey;  that  survey  341,  as  shown  by 
government  field  notes  and  plats,  is  five  chains  and  eighty- 
three  links  wide,  survey  342  is  four  chains  and  forty-one 
links  wide,  and  survey  343,  which  is  next  adjoining  342  on 
its  north-westerly  side,  is  of  the  same  shape  and  length 
as  surveys  341  and  342  and  is  five  chains  and  eighty-three 
links  wide.  The  bill  alleges  that  in  January,  1855,  Brickey 
sold  to  Louvier  the  south-westerly  ends  of  surveys  341  and 
342,  which  included  all  the  land  therein  from  the  base  line 
north-easterly  to  a  line  crossing  said  surveys  at  right  angles, 
fifty  arpents  north-easterly  from  the  base  line;  that  prior 
to  said  conveyance  Brickey  and  Louvier  had  the  lines  of 
said  surveys  run  by  a  surveyor  who  was  or  had  been  county 
surveyor  of  Randolph  county;  that  he  ran  the  lines,  as 
shown  by  the  government  notes  and  plats,  straight  from 
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the  base  line  to  the  easternmost  extremity  of  said  surveys, 
and  all  parties  then,  and  for  long  years  thereafter,  sup- 
posed the  lines  so  run  to  be  correct.  The  bill  further  al- 
leges that  in  1858  (but  the  proof  shows  the  correct  date 
was  1855)  Brickey  sold  to  John  Drury  the  remaining  por- 
tions or  north-easterly  ends  of  said  surveys  341  and  342, 
being  the  same  land  previously  surveyed  as  the  north-east- 
erly ends  of  surveys  341  and  342;  that  the  ends  bargained 
for  by  Drury  and  sold  to  hhn  by  Brickey,  and  which  they 
both  supposed  were  being  conveyed,  were  embraced  within 
the  lines  on  the  south-easterly  side  of  survey  341  and  the 
north-westerly  side  of  survey  342,  running  straight  and 
parallel  with  each  other  through  to  the  north-easterly  ends 
of  said  surveys;  that  Drury,  under  said  conveyance,  took 
possession  of  said  ends  as  parts  of  surveys  341  and  342, 
according  to  the  lines  previously  run  by  the  surveyor,  so 
that  the  lands  conveyed  to  Louvier  and  those  conveyed  to 
Drury  formed  a  continuous  body  of  land  rectangular  in 
shape,  without  any  break  or  jog  in  the  side  lines  of  either 
of  said  surveys  from  one  end  to  the  other.  The  bill  alleges 
that  Drury  retained  possession  of  the  said  land  until  1879, 
when  he  bargained  and  sold  the  land  he  was  so  in  posses- 
sion of,  to  John  J.  Linnertz,  father  of  defendant  to  the 
bill;  that  said  Linnertz  took  possession  of  the  same  lands 
Drury  had  occupied  and  afterwards  died  intestate  while  so 
in  possession;  that  the  defendant,  John  Linnertz,  purchased 
the  interest  of  his  co-heirs  and  has  continued  in  possession 
thereof;  that  in  the  conveyance  from  Drury  to  John  J. 
Linnertz,  and  the  conveyance  from  John  J.  Linnertz's  heirs 
to  John  Linnertz,  the  description  of  the  land  was  substan- 
tially the  same  as  that  in  the  deed  from  Brickey  to  Drury. 
The  bill  alleges  that  in  1873  Franklin  W.  Brickey  pur- 
chased at  tax  sale  survey  343  and  afterwards  took  posses- 
sion of  what  he  supposed  to  be  said  survey,  cleared  the 
same  and  remained  in  possession  thereof  until  his  death; 
that  by  his  last  will  and  testament  Franklin  W.  Brickey  de- 
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vised  said  survey  343  to  complainant,  F.  M.  Brickey,  who 
has  ever  since  his  father's  death  been  in  possession  of  it. 
(The  land  he  has  so  been  in  possession  of  as  survey  343  is 
shown  in  plat  No.  i  as  adjoining  and  lying  parallel  with 
survey  342  in  said  plat  throughout  its  entire  length.)  The 
bill  further  alleges  that  in  1895  John  Linnertz  had  said 
lands  surveyed  by  three  surveyors ;  that  the  said  surveyors 
claimed  the  side  lines  of  said  lands  did  not  rtin  straight 
from  the  base  line  at  the  south-west  ends  to  the  north-east 
ends,  but  that  at  a  point  fifty  arpents  north-east  from  the 
base  line  there  was  a  jog  to  the  north-west,  as  shown  in 
plat  No.  2;  that  according  to  said  new  survey  the  north- 
easterly end  of  survey  342  is  no  longer  where  it  had  always 
previously  been  supposed  to  be  but  is  where  survey  343  was 
always  supposed  to  be.  The  bill  alleges  that  in  pursuance 
of  said  survey  John  Linnertz  now  claims  the  north-easterly 
end  of  what  was  always  supposed  to  be  survey  343,  which 
is  in  possession  of  and  is  claimed  by  complainant;  that 
the  said  Linnertz  is  in  full  possession  of  the  land  sold  by 
Franklin  W.  Brickey  to  Drury,  but  claims  the  north-easterly 
end  of  what  was  always  supposed  to  be  survey  343  in  ad- 
dition thereto,  on  the  ground  that  by  the  new  survey  it  is 
a  part  of  survey  342 ;  that  he  had  begun  an  action  of  eject- 
ment against  the  complainant  to  recover  possession  thereof ; 
that,  regardless  of  all  surveys,  the  land  actually  taken  pos- 
session of  by  Drury  and  by  Linnertz  is  the  identical  land 
bargained  and  sold  to  Drury  and  is  the  identical  land  on 
which  the  minds  of  said  parties  met,  and  that  their  minds 
never  met  on  the  lands  now  in  controversy  as  part  of  sur- 
vey 342 ;  that  Drury  and  Linnertz  have  been  in  continuous 
possession  of  the  land  they  bargained  for  from  the  date 
of  the  conveyance  by  Brickey, — a  period  of  nearly  fifty 
years, — and  that  their  possession  during  all  that  time  has 
been  undisturbed.  The  bill  alleges  that  in  equity  and  jus- 
tice Linnertz  should  be  confined  to  the  land  he  is  so  in 
possession  of,  and  should  not  be  permitted  to  retain  it  and 

141  —  18 


194  Brickey  v.  Linnertz.  (311 DL 

in  addition,  thereto  recover  the  land  in  controversy.  The 
prayer  is  that  Linnertz  be  perpetually  enjoined  from  prose- 
cuting the  ejectment  suit  and  from  otherwise  disturbing  the 
complainant's  possession  to  the  lands  sued  for  in  said  eject- 
ment suit,  and  that  complainant's  title  thereto  be  quieted. 

The  answer  denies  that  the  lines  of  surveys  341,  342 
and  343  are  as  shown  in  plat  No.  i,  and  denies  that  Brickey 
bargained  and  sold  to  Drury  the  north-east  ends  of  surveys 
341  and  342  as  shown  in  said  plat,  and  avers  that  Brickey 
sold  to  Drury  one  hundred  acres  off  the  north-east  ends  of 
surveys  341  and  342.  The  answer  denies  that  Drury,  un- 
der the  deed  from  Brickey,  took  possession  of  the  land  as 
shown  in  plat  No.  i  or  that  the  land  he  took  possession  of 
was  a  continuous  body  of  land  such  as  is  shown  by  said 
plat,  and  avers  that  Dniry  did  take  possession  of  certain 
land  called  for  in  his  deed  from  Brickey  and  retained  pos- 
session thereof  until  he  sold  to  Linnertz,  in  1879;  denies 
that  the  land  so  taken  possession  of  by  Drury  under  the 
conveyance  included  what  is  shown  in  plat  No.  i  to  be  the 
north-east  end  of  survey  341,  and  avers  that  Drury  had  be- 
fore that  time  for  many  years  been  in  possession  of  that 
portion  of  the  land  and  that  it  was  never  owned  by  Brickey ; 
that  Drury,  under  said  conveyance,  took  possession  of  the 
north-east  end  of  what  is  shown  by  plat  No.  i  to  be  sur- 
vey 342  and  of  the  tract  immediately  north-west  thereof, 
which  is  shown  by  plat  No.  i  to  be  a  continuation  of  sur- 
vey 343  but  which  is  averred  to  be  the  north-eastern  end 
of  survey  342.  The  answer  avers  that  Linnertz,  under  the 
conveyance  from  Drury  to  him,  took  possession  of  the 
land  Drury  had  been  in  possession  of  under  his  deed  from 
Brickey,  but  not  all  of  the  said  land,  because  Brickey  had, 
about  1879,  forced  the  possession  of  Drury  southwardly, 
by  infringing  upon  the  possession  of  Drury  and  Linnertz 
by  the  construction  of  a  ditch  which  Brickey  located  and 
dug  on  or  near  the  line  between  surveys  342  and  343  ac- 
cording to  the  old  survey,  but  which  according  to  the  new 
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survey  was  on  or  near  the  line  between  341  and  342.  The 
answer  avers  that  the  new  survey  is  correct  and  respondent 
does  not  know  whether  the  land  in  controversy  had  previ- 
ously been  supposed  to  be  a  part  of  survey  343,  and  denies 
that  it  is.  a  part  of  said  survey  but  avers  it  is  a  part  of 
survey  342,  and  denies  that  complainant  is  the  owner  of  it. 
The  answer  denies  that  respondent  is  in  full  possession  of 
the  land  sold  by  Brickey  to  Drury  and  by  Drury  to  re- 
spondent's father;  denies  that  respondent  claims  anything 
in  addition  to  the  land  bargained  and  sold  by  Brickey  to 
Drury  and  by  Drury  to  respondent's  father,  and  ayers  that 
respondent  is  entitled  to  the  land  which  complainant  alleges 
was  supposed  to  be  a  part  of  survey  343  because  it  is,  in 
fact,  a  part  of  survey  342,  and  respondent  and  his  grantors 
were  dispossessed  thereof  by  the  construction  of  said  ditch 
by  said  Brickey. 

H.  Clay  Hornjsr,  for  plaintiff  in  error. 

RiCKERT  &  ZiEBOLD,  for  defendant  in  error. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

Which*  of  the  surveys  is  correct  is  not  involved  in  this 
suit,  as  plaintiff  in  error  concedes  that  the  new  survey  in 
this  action  is  to  be  treated  as  correct.  The  proof  shows 
that  the  father  of  John  Drury  had  built  the  house  desig- 
nated **old  house"  on  the  plats  before  any  conveyance  was 
made  by  Brickey  to  his  son,  John  Drury.  There  is  very 
little  contradiction  in  the  evidence.  The  proof  shows  that 
John  Drury  stated,  before  he  bought  from  Brickey,  that  he 
wanted  to  build  a  new  house  but  desired  to  buy  the  land 
from  Brickey  before  doing  so,  and  after  procuring  the  con- 
veyance from  Brickey  he  built  the  new  house  just  across 
the  road  from  where  the  old  one  was  built,  and  either  he 
or  tenants  occupied  it  until  he  sold  to  Linnertz.    The  proof 
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shows  the  land  occupied  by  Drury  after  acquiring  the  deed 
from  Brickey  was  that  shown  in  plat  No.  i,  designated  as 
Drury  land,  and  it  was  the  same  land  that  Linnertz  took 
possession  of  under  his  deed  from  Dfury  and  which  de- 
fendant in  error  is  now  in  possession  of. 

Defendant  in  error  testified  that  his  father  and  his  ten- 
ants occupied  the  new  house  built  by  Drury  after  the  con- 
veyance from  the  latter  until  his  father's  death  and  that 
the  defendant  in  error  is  now  living  in  it;  that  when  he 
bought  the  land  he  thought  he  was  buying  the  land  his 
father,  brother  and  himself  had  been  in  possession  of  up 
to  that  time;  that  that  was  the  land  he  thought  he  was 
paying  for;  that  he  still  has  all  of  that  land,  and  what  he 
is  seeking  to  recover  in  the  ejectment  suit  is  in  addition  to 
it.  He  testified  that  neither  he  nor  his  father  ever  had  pos- 
session of  the  land  lying  north-west  of  the  ditch  made  by 
Brickey.  The  ditch  appears  to  have  been  dug  in  1880,  and 
one  of  the  men  who  helped  to  dig  it  testified  that  Frank- 
lin W.  Brickey  showed  them  where  to  dig  it  and  located 
it  with  reference  to  the  rock  at  the  Louvier  corner;  that 
the  elder  Linnertz  was  there  at  the  time  and  said  nothing. 
The  ditch  was  placed  on  or  near  what  Brickey  claimed  to 
be  the  line  between  surveys  342  and  343  but  which  accord- 
ing to  the  new  survey  was  between  341  and  342.  Previous 
to  the  construction  of  the  ditch  Drury  had  possession  of  a 
strip  eighteen  or  twenty  yards  wide  north-west  of  the  ditch. 
Carr,  who  was  a  tenant  of  Drury,  testified  Drury  showed 
him  the  lines  and  told  him  he  thought  his  north-west  fence 
was  over  the  line  on  Brickey's  land,  but  said  for  his  tenant 
to  go  ahead  and  cultivate  the  land  to  the  fence  if  Brickey 
didn't  object. 

From  this  and  other  proof  it  is  clear  that  neither  de- 
fendant in  error  nor  his  father  ever  had  possession  of  any 
part  of  the  land  in  controversy  and  that  Drury  never  had 
possession  of  any  part  of  it  except  a  strip  eighteen  or 
twenty  yards  wide,  and  he  did  not  claim  to  own  that  strip 
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but  said  it  belonged  to  Brickey.  The  case,  then,  as  made 
by  the  proof,  appears  to  be  that  Brickey  in  1855  owned 
surveys  341  and  342  and  at  that  time  owned  no  other  land 
in  that  neighborhood.  Both  he  and  Drury  supposing  that 
the  north-eastern  ends  of  the  said  surveys  were  located  as 
shown  by  plat  No.  i,  Drury  sought  to  buy,  and  Brickey 
agreed  to  sell  to  him,  the  north-eastern  ends  of  said  sur- 
veys, containing  one  hundred  acres.  The  deed  describes 
the  land,  in  part,  as  extending  "as  far  south  to  the  land 
heretofore  deeded  to  Eugene-  Louvier  by  Franklin  W. 
Brickey"  and  being  a  part  of  surveys  341  and  342.  Drury 
took  possession  of  the  land  he  supposed  Brickey  conveyed 
to  him  as  shown  by  plat  No.  i  and  built  a  new  house  near 
the  south-east  line.  The  facts  were,  Brickey  did  not  own 
the  tract  on  which  the  house  was  built,  (supposedly  sur- 
vey 341,)  but  the  tract  on  which  the  house  was  built  was 
the  north-eastern  end  of  survey  662.  In  addition  to  it, 
Drury  took  possession  of  the  tract  adjoining  it  on  the 
north-west,  supposed  at  that  time  to  be  survey  342  but 
which  was,  in  fact,  survey  341.  His  possession  of  this 
latter  tract  extended  up  to  a  few  yards  beyond  its  north- 
west line,  and  as  we  understand  the  evidence  this  narrow 
strip  beyond  the  north-west  line  is  all  of  the  land  in  con- 
troversy that  Drury  ever  had  possession  of  and  that  he 
never  claimed  but  conceded  was  Brickey's.  Neither  de- 
fendant in  error  nor  his  father  ever  had  possession  of  any 
part  of  the  land  in  controversy. 

Plaintiff  in  error  insists  that  defendant  in  error  now  has 
by  the  Statute  of  Limitations  an  indefeasible  title  to  the 
north-east  end  of  survey  662,  and  to  allow  him  a  recovery 
of  the  land  claimed  in  survey  342  would  be  giving  him  that 
much  more  land  than  he  ever  bought.  It  is  true,  as  claimed 
by  plaintiff  in  error,  that  the  minds  of  Brickey  and  Drury 
never  did  meet  on  survey  342  as  it  is  shown  to  exist  by  the 
new  survey.  They  had  in  mind  when  the  negotiations  for 
the  purchase  and  conveyance  were  made,  surveys  341  and 
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342  as  shown  by  the  old  survey  in  plat  No.  i.  Both  par- 
ties believing  Brickey  owned  the  land  shown  in  plat  No.  i, 
he  did  not  suppose  he  was  conveying,  nor  did  Drury  sup- 
pose he  was  buying,  survey  342  as  shown  in  plat  No.  2. 

The  question  presented  is  one  of  some  novelty,  and  we 
do  not  find  any  authority  cited  in  the  briefs  which  sheds 
much  light  on  it.  Under  the  circumstances  shown  by  the 
proof,  specific  performance  of  the  contract  to  convey  sur- 
vey 342  could  not  have  been  enforced,  for  Brickey  did  not 
intend  to  convey  it  and  Drury  had  not  bargained  for  it.  The 
deed  could  not  have  been  reformed  so  as  to  describe  survey 
662,  for  Brickey  did  not  own  it.  The  only  remedy  afforded 
that  might  have  been  availed  of  was  rescission,  but  that  rem- 
edy, to  have  been  effectual,  should  have  been  resorted  to  in 
apt  time  between  the  parties  to  the  conveyance.  The  relief 
sought  by  the  bill  in  this  case  is  not  analogous  to  rescission, 
but  is  more  in  the  nature  of  the  specific  performance  of  the 
contract  of  Brickey's  grantees  to  take  a  tract  of  land  which 
Brickey  did  not  own  in  lieu  of  a  tract  which  he  did  own 
and  convey.  It  is  not  inaptly  characterized  by  counsel  for 
defendant  in  error  to  be  a  suit  to  enforce  a  mistake.  We 
are  unable  to  see  wherein  Brickey  has  any  superior  equities 
to  Linnertz.  If  Linnertz  succeeds  in  his  ejectment  suit  he 
will  still  hold  such  title  to  survey  662  as  he  may  be  entitled 
to  by  the  Statute  of  Limitations,  also  the  land  in  survey  341 
by  virtue  of  the  conveyance,  and  in  addition  thereto  sur- 
vey 342,  which  he  did  not  know  was  the  land  described  in 
his  deed  and  which  he  has  never  been  in  possession  of. 

Plaintiff  in  error  insists  that  although  the  title  to  a  por- 
tion of  the  land  Linnertz  is  in  possession  of  was  never  con- 
veyed to  him  by  Brickey,  as  it  has  become  good  by  lapse 
of  time  and  he  now  has  as  much  land,  in  area,  as  he  con- 
tracted for,  it  would  be  inequitable  to  permit  him  to  re- 
cover that  portion  of  the  land  conveyed  by  Brickey  but  of 
which  his  grantees  never  had  possession,  and  which  Brickey 
now  has  in  possession  and  claims  still  to  own  notwithstand- 
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ing  he  conveyed  it  in  his  deed  to  Drury.    In  other  words, 
as  Linnertz  now  has  as  much  land  as  he  contracted  for, 
although  he  did  not  acquire  it  through  Brickey,  he  cannot 
claim  the  other  land  which  Brickey  did  convey,  because  he 
would  then  have  more  land  than  he  supposed  he  was  buy- 
ing.   If  Brickey  succeeds,  it  would  be  to  compel  Linnertz  to 
take  a  tract  of  land  under  the  conveyance  made  by  Brickey 
which  he  did  not  own  but  to  which  Linnertz  is  said  to  have 
acquired  a  good  title  by  the  Statute  of  Limitations,  in  lieu 
of  a  tract  conveyed  by  the  deed  from  Brickey  which  he  did 
own,  and  allow  Brickey  to  retain  said  tract  and  the  con- 
sideration paid  therefor.    The  amount  of  land  conveyed  by 
Brickey  to  Drury  and  from  him  to  Linnertz  was  one  hun- 
dred acres,  and  presumably  Brickey  was  paid  on  that  basis. 
As  Brickey  did  not  own  at  least  one-half  of  the  land  he  put 
Drury  in  possession  of,  to  now  say  he  may  retain  prac- 
tically one-half  of  the  land  he  conveyed  because  his  gran- 
tees acquired  title  by  limitation  to  enough  land  he  did  not 
own  to  make  up  the  amoimt  purchased  from  him,  would 
be  to  give  him  the  benefit  of  the  consideration  paid  for  land 
he  had  no  title  to  and  allow  him  to  retain  a  part  of  the  land 
conveyed  and  for  which  the  consideration  was  paid.     The 
question  resolves  itself  into  whether  the  benefits  of  what- 
ever title  has  been  acquired  by  limitation  to  survey  662 
shall  be  given  to  Brickey  or  Linnertz,  and  we  cannot  see 
that  Brickey  has  any  such  superior  equities  that  it  becomes 
the  duty  of  a  court,  under  the  rules  and  principles  of  equity, 
to  interfere.     Where  the  equities  are  equal  the  law  must 
prevail.     (2  Pomeroy's  Eq.  Jur.  sec.  683;    11  Am.  &  Eng. 
Ency.  of  Law,  p.  188;   16  Cyc.  138.)    A  case  can  be  imag- 
ined where  it  might  be  inequitable  to  permit  a  recovery  un- 
der the  circumstances  of  the  recovery  sought  by  Linnertz  in 
this  case,  but  there  is  no  proof  in  the  record  of  any  such 
circumstances.     If  Brickey  has  a  valid  title  to  survey  343, 
no  reason  appears  in  this  record  why  he  has  not  as  much 
right  to  claim  the  north-east  end  of  it  as  Linnertz  has  to 
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claim  the  north-east  end  of  survey  342,  if  his  title  to  it  is 
valid.  In  that  event  it  certainly  could  not  be  contended 
that  equity  should  protect  Brickey's  possession  of  survey 
342,  and  the  bare  fact  that  such  is  a  possibility  tends  to 
show  that  he  is  not  entitled  to  the  relief  asked  in  this  case. 
In  our  opinion  the  circuit  court  did  not  err  in  dismiss- 
ing the  bill,  and  its  decree  is  affirmed. 

Decree  affirmed. 


Thomas  B.  Lonergan,  Appellant,  vs,  Harry  Goodman 

et  al.  Appellees. 

Opinion  Med  June  16,  ipop — Rehearing  denied  October  14,  ipog. 

Equity — what  is  not  proper  use  of  a  court  of  equity.  A  party 
cannot  maintain  a  bill  to  enforce  an  alleged  option  to  purchase 
premises  from  the  holder  of  the  legal  title  where  there  is  no  aver- 
ment that  he  has  offered  to  make  the  payment  entitling  him  to  en- 
force the  option,  and  the  only  apparent  purpose  of  the  bill  is  to 
use  the  court,  for  business  reasons,  to  decide  what  kind  of  a  title 
the  complainant  will  take  if  he  complies  with  the  tenns  of  the  op- 
tion, there  being  no  real  controversy  between  the  parties  and  no 
issue  of  fact  raised  by  the  pleadings. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 

Mason  &'  Wyman,  for  appellant. 

Newman,  Northrup,  Levinson  &  Becker,  and  Ar- 
thur B.  ScHAFi^NER,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellant,  Thomas  B.  Lonergan,  filed  his  bill  in 
the  circuit  court  of  Cook  county,  making  the  appellees, 
Harry  Goodman  and  Blanche  L.  Goodman,  his  wife,  de- 
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fendants,  and  praying  the  court  to  appoint  a  trustee  and 
invest  such  trustee  with  title  to  lot  7  in  lot  i,  in  block  18, 
of  the  original  town  of  Chicago;  that  an  option  given  by 
the  defendant  Harry  Goodman  to  the  complainant  for  the 
purchase  of  said  lot  should  be  enforced  and  the  premises 
should  be  sold  and  the  proceeds  invested  by  the  trustee  and 
the  rights  of  all  parties  in  the  proceeds  preserved.  The  de- 
fendants filed  a  plea  which  was  set  down  for  argument  and 
sustained,  and  the  complainant  electing  not  to  reply  to  the 
plea  but  admitting  the  truth  of  the  allegations  therein  con- 
tained, the  bill  was  dismissed  for  want  of  equity  at  his 
costs,  and  he  appealed. 

The  following  facts  were  set  forth  in  the  bill :  Thomas 
Lonergan  died  on  March  24,  1894,  leaving  a  last  will  and 
testament,  and  leaving  Mary  A.  Lonergan,  his  widow,  and 
complainant,  Thomas  B.  Lonergan,  Charles  J.  Lonergan, 
Eugenie  E.  Spearman,  Mary  C.  Lilly,  Blanche  L.  Davis 
and  Maude  M.  McLaughlin,  his  sons  and  daughters  and 
only  heirs-at-law.  By  his  will  he  devised  a  life  estate  in 
all  his  real  estate  to  his  widow,  and  devised  to  the  com- 
plainant a  life  estate,  after  her  death,  in  said  lot  7,  with 
remainder  in  fee  simple  absolute,  after  the  death  of  com- 
plainant, to  the  heirs,  of  his  body,  but  in  the  event  of  the 
death  of  complainant  without  lawful  issue  of  his  body  the 
remainder  was  devised,  share  and  share  alike,  to  the  said 
Eugenie  E.  Spearman,  Mary  C.  Lilly  and  Blanche  L.  Davis, 
and  to  their  heirs  and  assigns  forever.  The  lot  has  a  front- 
age of  twenty  feet  on  Clark  street  and  a  depth  of  eighty 
feet,  and  at  the  death  of  the  testator  it  was  improved  by 
a  three-story  brick  building,  and  the  premises  were  rented 
at  that  time  for  $400  per  month.  The  widow  died  on  No- 
vember 12,  1895.  On  May  7,  1896,  Eugenie  E.  Spearman, 
Mary  C.  Lilly  and  Blanche  L.  Davis  joined  in  a  special 
warranty  deed  purporting  to  convey  said  lot  to  the  com- 
plainant. On  October  3,  1899,  the  complainant  executed  a 
trust  deed  conveying  said  lot  as  security  for  the  payment 
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of  a  note  for  $12,000,  and  a  bill  has  been  filed  to  foreclose 
the  same.  About  the  year  1900  a  judgment  was  entered 
against  the  complainant  and  his  interest  was  sold  for  a 
small  sum,  and  a  sheriff's  deed  was  afterward  made  to  the 
defendant  Harry  Goodman,  who  still  holds  the  title.  About 
November  13,  1901,  the  complainant  became  indebted  in 
the  further  sum  of  $14,000,  and  Harry  Goodman  has 
agreed  to  convey  the  premises  to  the  complainant  on  pay- 
ment of  amounts  aggregating  about  $15,000,  within  two 
years  from  July  30,  1908.  The  complainant  is  thirty-five 
years  old,  has  never  been  married  and  is  not  contemplating 
marriage.  The  assessed  value  of  the  lot  at  the  death  of 
the  testator  was  $25,000  and  is  now  $60,000.  For  more 
than  eight  years  the  rental  value  has  been  decreasing  yearly 
and  it  has  become  more  and  more  difficult  to  rent  the  prem- 
ises, and  for  more  than  five  years  neither  the  second  nor 
third  story  of  the  building  has  been  rented.  The  first  story 
is  rented  for  a  dram-shop  at  $150  per  month.  The  build- 
ing is  more  than  thirty  years  old,  dilapidated  and  poorly 
constructed,  and  for  more  than  eight  years  the  income  has 
barely  paid  the  taxes,  assessments,  insurance  and  expenses 
of  managing  and  keeping  in  repair.  The  bill  sets  forth 
that  it  was  the  intention  of  the  testator  that  the  property 
should  yield  income  to  the  life  tenant,  but  that  it  does  not 
yield  any  income,  and  the  premises  will  be  sold  for  taxes, 
the  title  lost  and  the  object  of  the  will  defeated  unless  a 
trustee  shall  be  appointed  and  the  premises  sold. 

The  plea  which  the  court  sustained  is,  in  substance,  ex- 
actly the  same  as  the  bill  and  raises  no  issue  of  fact  what- 
ever. It  avers  the  death  of  Thomas  Lonergan,  the  heirship, 
the  terms  of  the  will,  the  death  of  the  widow,  and  the  other 
facts,  the  same  as  they  are  set  forth  in  the  bill.  There  are 
some  additional  averments  not  material  to  the  decision  of 
any  question  involved  in  the  case.  The  plea  sets  forth  the 
will  of  Thomas  Lonergan  in  hcBC  verba,  and  avers  that  on 
April  5,  1894,    Mary  C.   Lilly  and  husband,  Blanche  L. 
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Davis  and  husband,  Eugenie  E.  Spearman  and  husband, 
and  Mary  A.  Lonergan  executed  a  quit-claim  deed  to  the 
complainant  of  the  lot;  that  on  May  7,  1896,  after  the 
death  of  the  widow,  Eugenie  E.  Spearman  and  husband, 
Mary  C.  Lilly  and  husband  and  Blanche  L.  Davis  and  hus- 
band executed  their  special  warranty  deed  to  the  complain- 
ant, as  alleged  in  the  bill ;  that  on  or  about  the  same  day 
Maude  M.  McLaughlin  and  husband  and  Charles  J.  Lon- 
ergan and  wife  executed  their  special  warranty  deed  to 
the  complainant  of  the  said  lot;  that  at  the  April  term, 
1900,  of  the  circuit  court  of  Cook  county  a  judgment  for 
$390  and  costs  was  recovered  against  complainant  and  an 
execution  was  issued  and  the  lot  was  sold  for  $380;  that 
the  defendant  Harry  Goodman  acquired  the  certificate  of 
purchase  and  obtained  a  sheriff's  deed ;  that  the  said  Harry 
Goodman,  on  July  30,  1908,  agreed  to  convey  said  prem- 
ises to  the  complainant  at  any  time  within  two  years,  on 
the  payment  by  the  complainant  of  the  sum  of  $14,898.67, 
with  interest  thereon  at  the  rate  of  five  per  cent  from  No- 
vember 13,  1901,  and  that  the  complainant  has  never  of- 
fered to  pay  said  sum  or  any  part  thereof. 

Counsel  on  both  sides  have  argued  questions  as  to  the 
nature  of  the  remainders  after  the  life  estate  of  the  com- 
plainant and  whether  the  contingent  remainder  to  heirs  of 
the  body  of  the  complainant  who  may  come  into  being 
hereafter  has  been  merged  in  the  fee,  under  the  doctrine 
of  the  case  of  Bond  v.  Moore,  236  111.  576,  so  that  Harry 
Goodman  is  now  invested  with  the  full  and  complete  title. 
They  say  that  the  circuit  court  entertained  the  view  that  the 
contingent  remainder  to  unborn  children  has  been  merged 
in  the  fee,  and  they  seek  for  a  decision  of  that  question. 
It  is  assumed  that  the  bill  states  a  case  coming  within  the 
rule  adopted  in  GaTHn  v.  Cur  tin,  171  111.  640,  and  the  case 
has  the  form  of  a  litigation  on  that  subject,  but  it  lacks  the 
necessary  condition  that  the  complainant  should  be  entitled 
to  maintain  the  bill.     He  is  not  the  owner  of  the  life  es- 
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tate  in  the  lot  devised  to  him  or  any  other  title  or  interest 
therein,  but  has  only  an  option  to  purchase  the  premises 
from  the  defendant  Harry  Goodman  within  a  certain  time 
upon  payment  of  a  certain  price.  In  his  prayer  he  asked 
that  his  option  be  enforced,  but  he  did  not  allege  that  he 
had  performed  or  offered  to  perform  on  his  part  or  that 
Harry  Goodman  had  refused  to  comply  on  his  part,  and 
the  plea  sets  up  the  option  and  alleges  that  the  complain- 
ant has  never  paid  or  offered  to  pay  anything  under  it. 
Whether  the  complainant  will  ever  acquire  any  title  to  the 
lot  depends  upon  his  payment  of  the  purchase  price  within 
the  time  agreed  upon,  and  the  only  possible  effect  of  a  de- 
cision of  the  question  discussed  by  counsel  would  be  to  have 
this  court  certify  what  title  Harry  Goodman  now  has  and 
what  title  the  complainant  will  acquire  if  he  chooses  to 
avail  himself  of  the  option.  The  bill  states  all  the  facts 
upon  which  the  question  of  title  depends  and  the  plea  merely 
reiterates  the  same  facts  with  immaterial  additions,  so  that 
there  appears  to  be  no  real  controversy  between  the  parties, 
and  a  court  cannot  properly  be  used,  for  mere  business  rea- 
sons, to  decide  whether  the  complainant  will  get  an  abso- 
lute estate  in  fee  on  complying  with  the  terms  of  the  option, 
or  a  limited  estate.  If  the  statement  of  counsel  as  to  the 
views  entertained  by  the  circuit  court  is  correct  it  is  not 
material  and  the  court  did  not  commit  any  error  in  dismiss- 
ing the  bill.  The  complainant  has  no  right  to  ask  the  court 
to  appoint  a  trustee  so  that  he  may  derive  income  from  the 
property  or  the  proceeds,  when  he  has  no  right  or  title  in 
the  property  and  no  right  to  income. 

The  decree  is  affirmed.  ^i  ir       j 

Decree  amrtned. 
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Richard  Yeatiss,  Appellee,  vs.  The  Illinois  Central 

Railroad  Company,  Appellant 

Opinion  Hied  June  i6,  ipop — Rehearing  denied  October  14,  ipop. 

1.  Brieps — appellee's  brief  should  be  a  reply  to  points  made  by 
appellant.  Under  the  rules  of  the  Supreme  Court  the  brief  and 
argument  for  the  appellee  should  be  a  reply  to  the  points  made  by 
the  appellant  and  the  argument  should  follow  the  order  of  their 
presentation,  so  that  the  court  may  get  the  points  made  by  the  ap- 
pellant;  with  the  answers  tliereto,  in  intelligible  form. 

2.  Master  and  servant — duty  of  master  to  make  rules — effect 
of  an  established  custom.  It  is  the  duty  of  a  master  conducting  a 
business  with  different  branches  to  make,  publish  and  enforce  rea- 
sonable rules  and  regulations  to  promote  the  safety  of  servants, 
but  in  the  absence  of  any  rule  governing  a  particular  situation  it 
is  proper  to  consider  the  existence  of  an  established  custom  with 
respect  thereto. 

3.  Same — when  relation  of  master  and  servant  exists.  The  re- 
lation of  master  and  servant  exists  where  the  employer  has  the 
power  to  direct  what  work  the  employee  shall  do  and  the  manner 
in  which  it  shall  be  done  and  has  the  power  to  remove  and  dis- 
charge him. 

4.  Same — when  switch  tender  hired  by  one  railroad  company 
is  not  servant  of  another.  A  switch  tender  who  is  employed  and 
controlled  by  one  railroad  company  is  not  the  servant  of  another 
company  for  whose  trains  he  throws  the  switch  under  a  trackage 
arrangement  between  the  two  companies,  where  the  latter  company 
has  no  control  over  him  other  than  to  complain  to  his  employer  of 
the  manner  in  which  he  performs  his  duties,  although  it  rc-imburses 
his  employer  for  a  fixed  part  of  his  wages. 

5.  Negligence — person  is  bound  to  anticipate  results  naturally 
following  his  acts.  A  switch  tender  who  violates  an  established 
custom  by  letting  a  switch  engine  of  another  railroad  company  in 
upon  a  certain  switch  track  without  waiting  for  a  road  engine  to 
back  out  or  warning  the  switch  crew  of  its  presence,  is  bound  to 
anticipate,  as  a  natural  result  of  his  act,  that  the  switch  engine 
will  proceed  up  the  track,  and  if  a  collision  between  the  switch 
engine  and  the  road  engine  occurs  as  the  proximate  result  of  his 
negligence,  his  employer  is  liable  to  the  injured  members  of  the 
switch  crew. 

6.  Same — what  is  proximate  cause  of  an  accident.  The  near- 
est independent  cause  which  is  adequate  to  produce  and  does  bring 
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about  an  accident  is  the  proximate  cause  of  the  same  and  super- 
sedes any  remote  cause. 

7.  Sams — what  tends  to  show  negligence  by  a  switch  tender. 
The  violation  of  a  practically  uniform  custom  by  a  switch  tender 
by  which  a  switch  crew  were  misled  and  in  consequence  of  which 
they  encountered  a  danger  they  had  no  reason  to  expect,  tends  to 
prove  negligence  on  his  part 

8.  Sams — fact  that  injury  is  partly  due  to  negligence  of  fellow- 
servant  does  not  preclude  recovery.  If  an  injury  to  a  switchman 
is  wholly  due  to  the  negligence  of  members  of  the  crew  who  are 
his  fellow-servants  he  has  no  cause  of  action  against  anyone;  but 
if  the  negligence  of  a  person  not  his  fellow-servant  is  the  proxi- 
mate cause  of  the  injury,  the  fact  that  the  negligence  of  his  fellow- 
servants  concurred  with  such  person's  negligence  in  producing  the 
injury  does  not  preclude  a  right  of  recovery. 

9.  Instructions — when  instruction  need  not  state  meaning  of 
fellow-servants.  An  instruction  stating  that  if  the  jury  believe, 
from  the  evidence,  that  a  certain  switch  tender  was  the  servant  of 
the  defendant  railroad  company  and  was  not  under  the  direction 
and  control  of  another  railroad  company,  and  that  the  plaintiff  was 
the  servant  of  the  latter  company  and  not  under  the  direction  or 
control  of  the  defendant,  then  the  plaintiff  and  the  switch  tender 
were  not  fellow-servants,  is  not  erroneous  in  failing  to  further  in- 
form the  jury  of  the  meaning  of  fellow-servants,  in  the  law. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county ;  the  Hon.  R.  W.  Cufford,  Judge, 
presiding. 

Calhoun,  Ly^ord  &'  Sheean,  (John  G.  Drennan, 
of  counsel,)  for  appellant. 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of  the  Branch  Ap- 
pellate Court  for  the  First  District  affirming  a  judgment  of 
the  circuit  court  of  Cook  county  for  $22,500  in  favor  of 
appellee  and  against  appellant  on  account  of  injuries  re- 
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ceived  in  a  collision  between  a  switch  engine  of  the  Michi- 
gan Central  Railroad  Company,  upon  which  the  appellee, 
a  member  of  the  switch  crew,  was  riding,  and  a  road  en- 
gine of  the  same  company,  necessitating  the  amputation  o£ 
both  of  appellee's  legs  above  the  knees. 

A  brief  for  appellant  was  filed  presenting  three  grounds 
relied  upon  for  a  reversal  of  the  judgment:  First,  that 
the  trial  court  erred  in  refusing  to  direct  a  verdict  of  not 
guilty ;  second,  that  the  court  erred  in  refusing  to  set  aside 
the  verdict,  because  it  showed  that  the  jury  did  not  consider 
a  covenant  not  to  sue  the  Michigan  Central  Railroad  Com- 
pany ;  and  third,  that  the  court  erred  in  giving  to  the  jury 
instructions  numbered  4  and  6  at  the  request  of  appellee. 
This  brief  was  followed  by  an  argument  discussing  and 
elaborating  the  points  contained  in  the  brief,  and  both  were 
in  accordance  with  the  rule  of  this  court.  That  rule  re- 
quired the  appellee  to  file  a  brief  containing  a  short  and 
clear  statement  of  the  propositions  by  which  counsel  sought 
to  meet  the  alleged  errors  and  sustain  the  judgment,  which 
brief  might  be  followed  by  an  argument  confined  to  dis- 
cussion and  elaboration  of  the  points  contained  in  the  brief. 
Instead  of  complying  with  the  rule,  counsel  for  appellee 
filed  what  is  called  a  statement,  brief  and  argument,  giving 
no  attention  to  the  questions  raised  or  the  errors  alleged 
or  the  order  of  their  presentation,  but  constituting  a  sort 
of  treatise  on  -the  facts  and  law  applicable  to  this  and  simi- 
lar cases  and  presenting  the  views  of  counsel  on  every  sub- 
ject that  might  have  been  involved  in  the  appeal.  It  is 
needless  to  say  that  the  rule  should  be  complied  with  and 
the  brief  and  argument  for  appellee  should  be  a  reply  to 
the  points  made  for  the  appellant,  and  the  argument  should 
follow  the  order  of  their  presentation,  so  that  the  court 
may  get  the  points  made  by  the  appellant,  with  the  answers 
thereto,  in  some  intelligible  form. 

The  amended  declaration  contained  seven  counts,  but 
on  the  trial  the  jury  were  instructed  to  disregard  the  third, 
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fifth,  sixth  and  seventh  and  the  cause  was  submitted  on  the 
first,  second  and  fourth. 

The  ground  upon  which  the  defendant  was  charged  with 
liability  was  that  a  switch  tender  in  its  employ  threw  a 
switch  and  signaled  and  permitted  a  train  drawn  by  the 
switch  engine  on  which  plaintiff  was  riding  to  run  north 
upon  a  track  at  a  time  when  said  switch  tender  knew,  or 
by  the  exercise  of  ordinary  care  would  have  known,  that 
the  road  engine  was  liable  to  be  backing  south. 

The  facts  not  in  dispute  at  the  trial  are  as  follows: 
From  Kensingtpn,  south  of  Chicago,  the  trains  of  the  Mich- 
igan Central  Railroad  Company  come  into  the  city  over  the 
defendant's  tracks  to  Harrison  street.  At  that  point  there 
is  a  diamond  switch,  operated  by  a  switch  tender  employed 
and  paid  by  the  defendant,  but  the  defendant  is  reimbursed 
to  the  extent  of  one-third  of  his  wages  by  the  Michigan 
Central  Railroad  Company.  The  switch  tender  throws  the 
switches  and  controls  the  movements  of  trains  passing  that 
point.  The  switch  leads  to  two  tracks,  numbered  5  and  6, 
running  north  to  about  Adams  street,  which  the  Michigan 
Central  Railroad  Company  holds  under  a  perpetual  lease. 
From  Adams  street  the  yards  of  the  Michigan  Central 
Railroad  Company  extend  north  to  South  Water  street  and 
are  owned  by  that  company  in  fee.  No.  5  is  the  west  track, 
and  the  usual  method  is  for  a  train  coming  in  from  the 
road  to  be  let  in  by  the  switch  tender  on  track  No.  5. 
After  the  train  has  pulled  in  so  as  to  clear  track  No.  6,  the 
engine  is  detached  and  crosses  over  to  track  No.  6  (the  east 
track)  and  backs  south  to  the  round-house,  at  Sixteenth 
street.  A  switch  engine  then  comes  south  from  the  yards 
on  No.  6  and  pushes  the  train  up  into  the  yards.  On  the 
morning  of  December  12,  1903,  at  about  8:30,  a  Michigan 
Central  freight  train  came  from  the  south  to  the  diamond 
switch  and  was  let  in  by  the  switch  tender  on  track  No.  5. 
The  train  stopped  and  the  brakeman  uncoupled  the  engine, 
according  to  the  custom,  and  the  engine  passed  over  to 
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track  No.  6  and  started  to  back  south  on  its  way  to  the 
round-house.  Just  after  the  freight  train  had  pulled  in  on 
track  No.  5  the  switch  engine,  on  which  the  plaintiff  was 
the  forward  switchman,  came  north  and  stopped  south  of 
the  switch,  drawing  seven  or  eight  cars.  There  was  a 
heavy  snow  falling,  which  prevented  seeing  any  object  at 
a  distance.  When  a  train  went  north  on  track  No.  6  it 
was  the  practice  to  proceed  carefully,  with  the  engine  and 
train  under  full  control,  as  switch  engines  might  be  ex- 
pected at  any  time  coming  south  on  that  track,  but  it  had 
been  a  regular  custom  for  the  switch  tender  to  hold  out 
all  engines  and  trains  until  the  road  engines  that  had  hauled 
trains  in  had  uncoupled  from  their  trains  and  backed  south 
over  track  No.  6  on  the  way  to  the  round-house,  which  was 
ordinarily  not  more  than  five  minutes.  The  only  exception 
was  in  case  the  road  engine  was  delayed  at  the  north  end 
of  the  yards  for  a  considerable  time,  which  occasionally 
happened,  when  the  switch  tender  would  allow  engines  or 
trains  to  go  north  upon  track  No.  6  after  first  informing 
their  crews  that  the  road  engine  was  still  up  in  the  yards. 
None  of  the  switch  train  crew  at  this  time  knew  that  the 
freight  train  had  pulled  in  on  track  No.  5,  and  after  wait- 
ing a  few  minutes  for  a  signal  the  switch  tender  signaled 
the  train  to  come  ahead  and  threw  the  switch.  The  switch 
crew  did  not  know  what  track  they  were  to  take,  but  when 
they  turned  the  curve  into  track  No.  6  they  saw  that  there 
was  a  freight  train  standing  on  track  No.  5,  but  they  did 
not  know  that  the  road  engine  had  not  come  out.  The 
switch  engine  proceeded  slowly  north,  with  the  bell  ring- 
ing and  with  a  lookout  for  switch  engines  which  might  be 
coming  south  on  the  track.  It  was  impossible  to  see  any 
distance,  and  when  the  switch  engine  reached  the  Jackson 
street  viaduct  there  was  also  a  great  deal  of  smoke  and 
steam  from  one  of  the  defendant's  switch  engines  standing 
there.  The  road  engine  was  backing,  without  the  bell  ring- 
ing, at  a  rate  estimated  from  six  to  twelve  miles  an  hour 
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and  the  crews  could  not  see  each  other  more  than  a  car 
length,  so  that  a  collision  occurred  and  the  plaintiff  lost 
both  of  his  legs.  There  was  a  dispute  at  the  trial  between 
the  switch  tender  and  the  members  of  the  switch  crew  in 
this:  The  switch  tender  testified  that  when  the  engine  was* 
passing  he  shouted  to  them,  "Go  up  No.  6;  I  am  letting 
you  up  the  wrong  main;  go  up  there  easy;"  but  the  mem- 
bers of  the  switch  crew  denied  that  they  heard  anything  of 
the  kind. 

The  grounds  upon  which  it  is  argued  the  court  ought 
to  have  directed  a  verdict  are,  that  the  switch  crew  knew 
that  they  might  meet  a  switch  engine  at  any  time,  and 
when  they  saw  the  freight  train  standing  on  track  No.  5 
they  also  knew  that  they  might  meet  the  road  engine ;  that 
if  the  act  of  the  switch  tender  was  negligent  it  was  not 
the  proximate  cause  of  the  accident,  for  the  reason  that 
the  switch  crew  were  aware  of  probable  danger  and  pro- 
ceeded slowly  and  cautiously  for  two  blocks  in  anticipation 
that  they  might  meet  an  engine;  that  negligence  of  the 
switch  crew,  after  they  found  the  freight  train  on  track 
No.  5,  without  flagging  ahead  or  being  prepared  to  at  once 
back  up,  broke  the  connection  between  the  switch  tender's 
act  and  the  collision,  and  that  negligence  on  the  part  of  the 
road  engineer  was  the  cause  of  the  accident  and  was  an 
independent,  intervening,  efficient  cause  of  the  plaintiff's 
injury.  The  evidence  was,  that  there  was  a  uniform  cus- 
tom on  the  part  of  the  switch  tender  to  hold  out  engines 
going  north  and  not  let  them  go  upon  the  track  until  the 
road  engine  had  come  out;  but  it  is  insisted  that  the  cus- 
tom was  not  binding  on  the  defendant  because  it  was  not 
the  result  of  any  rule  promulgated  by  it,  and  when  the 
switch  crew  saw  the  train  on  track  No.  5  they  were  bound 
to  anticipate  a  probable  meeting  with  the  road  engine.  It 
is  the  duty  of  a  master  conducting  a  business  with  differ- 
ent branches,  to  make,  publish  and  enforce  reasonable  rules 
and  regulations  to  promote  the  safety  of  servants,  and  no 
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rule  was  ever  made  or  published  by  the  defendant  govern- 
ing the  movement  of  trains  at  this  switch.     There  was  no 
rule  of  the  defendant  on  the  subject,  but  in  considering  the 
question  whether  the  act  of  the  switch  tender  was  negligent 
and  whether  the  switch  crew  ought  to  have  anticipated 
meeting  the  road  engine  it  was  proper  to  consider  the  ex- 
istence of  the  custom.      {St.  Louis  Nat.  Stock   Yards  v. 
Godfrey,  198  111.  288;    Chicago,  Rock  Island  and  Pacific 
Railway  Co.  v.  Rathneau,  225  id.  278.)     The  violation  of 
a  practically  uniform  custom  tended  to  prove  negligence 
on  the  part  of  the  switch  tender,  by  which  the  switch  crew 
were  misled  and  in  consequence  of  which  they  encountered 
the  danger  which  they  had  no  reason  to  expect.    Crews  of 
switch  engines  proceeded  cautiously  in  view  of  the  possi- 
bility of  meeting,  but  there  was  evidence  tending  to  show 
that  road  engines  had  the  right  of  way  and  did  not  look 
out  for  switch  engines.     It  was  necessary  to  prove  that  the 
negligence  charged  was  the  proximate  cause  of  the  injury, 
and  the  nearest  independent  cause  which  is  adequate  to  pro- 
duce and  does  bring  about  an  accident  is  the  proximate 
cause  of  the  same  and  supersedes  any  remote  cause.     (Pull- 
man Palace  Car  Co.  v.  Laack,  143  111.  242;   Seymour  v. 
Union  Stock  Yards  Co,  224  id.  579.)    The  court  could  not 
say  that  any  negligence  of  the  switch  crew  or  the  engineer 
of  the  road  engine  broke  the  connection  between  the  switch 
tender's  act  and  the  collision,  if  there  was  any  negligence 
on  the  part  of  either  crew  or  engineer.    Every  one  is  bound 
to  anticipate  the  results  naturally  following  his  own  acts, 
and  the  fact  of  the  switch  crew  going  north  on  track  No.  6 
was  a  consequence  of  the  wrongful  act  of  the  switch  tender 
which  he  necessarily  anticipated.    The  injury  was  not  dis- 
connected from  the  primary  cause  by  some  other  independ- 
ent and  efficient  cause,  and  even  if  the  engineer  of  the 
road  engine  or  the  switch  crew  were  guilty  of  negligence 
it  would  not  relieve  the  defendant  from  liability.     If  the 
switch  tender  was  free  from  negligence  there  would,  of 
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course,  be  no  liability  of  the  defendant,  as  it  was  not  re- 
sponsible for  any  negligence  of  servants  of  the  Michigan 
Central  Railroad  Company.  The  court  could  not  say,  as 
a  matter  of  law,  that  the  switch  tender  was  not  negligent 
or  that  his  negligence  was  not  the  proximate  cause  of  the 
injury,  and  therefore  the  court  did  not  err  in  refusing  to 
direct  a  verdict. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
set  aside  the  verdict,  because  it  showed  that  the  jury  did 
not  consider  the  covenant  not  to  sue  the  Michigan  Central 
Railroad  Company  which  was  introduced  in  evidence.  It 
is  not  contended  that  the  covenant  not  to  sue  one  joint  tort 
feasor  would  prevent  an  action  against  the  other,  although 
that  question  is  argued  on  the  other  side  as  though  it  was 
a  matter  to  be  decided,  but  the  point  made  is,  that  the  cove- 
nant included  the  defendant  because  either  it  or  the  switch 
tender  was  an  employee  of  the  Michigan  Central  Railroad 
Company  for  the  purpose  of  operating  the  switch.  Neither 
the  defendant  nor  the  switch  tender  was  a  servant  of  the 
Michigan  Central  Railroad  Company.^  The  relation  of  mas- 
ter and  servant  exists  where  the  employer  has  the  power  to 
direct  what  work  the  employee  shall  do  and  the  way  and 
manner  in  which  it  shall  be  done  and  has  power  to  remove 
and  discharge  him.  (Grace  &  Hyde  Co.  v.  Probst,  208  111. 
147;  20  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 12;  26  Cyc. 
963;  Wood  on  Master  and  Servant,  sec.  i.)  The  switch 
tender  was  employed  by  and  was  under  the  control  of  the 
defendant,  and  the  only  thing  the  Michigan  Central  Rail- 
road Company  could  do  would  be  to  make  complaint  to  the 
defendant  of  the  manner  in  which  he  discharged  his  duties, 
or  to  insist  that  the  defendant,  through  its  servant,  should 
perform  them  differently. 

The  fourth  instruction  given  at  the  request  of  plaintiff 
was  as  follows : 

"The  court  instructs  the  jury  that  even  if  you  believe, 
from  the  evidence,  that  the  engineer  or  fireman  of   the 


Oct  '09.]  Yeates  v.  1.  C.  R.  R.  Oo.  213 

switch  engine  or  the  conductor  of  the  switching  crew  in 
question  were  guilty  of  negligence  which  contributed  to- 
wards or  helped  to  cause  the  collision  in  question,  still  if 
you  further  believe,  from  the  evidence,  that  the  plaintiff 
did  not  in  any  way  induce,  cause  or  contribute  to  such  neg- 
ligence, if  any,  upon  the  part  of  the  said  engineer,  fireman 
or  conductor,  then  such  negligence,  if  any,  upon  the  part 
of  said  engineer,  fireman  or  conductor  cannot  be  charged 
against  or  imputed  to  the  plaintiff  in  this  suit,  provided  the 
plaintiff  was  himself,  before  and  at  the  time  of  the  collision 
in  question,  exercising  ordinary  care  for  his  own  safety." 
This  instruction,  as  applied  to  this  case,  was  incorrect, 
a,nd  standing  alone  would  have  been  misleading.  The  neg- 
ligence of  a  driver  of  a  vehicle  not  under  the  control  of 
the  person  injured  is  not  to  be  imputed  to  him.  (Chicago 
Union  Traction  Co.  v.  Leach,  215  111.  184.)  But  that  rule 
of  law  had  nothing  to  do  with  this  case.  So  far  as  the 
switch  crew  were  concerned  they  were  fellow-servants  of 
the  plaintiff,  for  whose  negligence  he  would  have  no  cause 
of  action  against  anyone.  If  the  defendant  was  guilty  of 
negligence  which  was  a  proximate  cause  of  the  collision, 
the  fact  that  negligence  of  the  plaintiff's  fellow-servants 
of  the  switch  crew  or  of  the  engineer  of  the  road  engine 
concurred  with  the  negligence  of  the  defendant  would  not 
excuse  it  and  would  make  no  difference.  {Monmouth  Min- 
ing and  Manf.  Co.  v.  Brling,  148  111.  521 ;  Chicago  and 
Northwestern  Railway  Co.  v.  Gillison,  173  id.  264;  Pull- 
man Palace  Car  Co.  v.  Laack,  supra.)  The  instruction 
was  not  applicable  to  the  case.  If  the  defendant  was 
not  guilty  of  negligence  and  the  switch  crew  or  road  en- 
gineer were  guilty  of  negligence  causing  the  collision  the 
plaintiff  could  not  recover  in  any  event.  The  instructions, 
however,  are  all  to  be  regarded  as  a  single  charge  and  to 
be  read  together,  and  we  do  not  think  that  the  jury  were 
misled  by  instruction  No.  4.  The  second  instruction  g^ven 
for  the  plaintiff  advised  the  jury  that  he  could  not  recover 
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on  account  of  any  negligence  of  the  Michigan  Central  Rail- 
road Company's  servants  in  charge  of  the  operation  or  man- 
agement of  the  road  engine,  or  of  its  servants  in  charge  of 
the  operation  or  management  of  the  switch  engine,  or  on 
account  of  any  negligence  on  the  part  of  said  railroad  com- 
pany. The  defendant's  instruction  N  informed  the  jury 
that  if  they  believed,  from  the  evidence,  that  the  only  di- 
rect and  proximate  cause  of  the  injury  was  negligence  upon 
the  part  of  employees  of  the  Michigan  Central  Railroad 
Company  they  should  find  the  defendant  not  guilty,  and  in- 
struction O  stated  that  if  the  engineer  of  the  switch  crew 
was  guilty  of  negligence  in  the  manner  in  which  he  pro- 
ceeded along  track  No.  6  under  the  conditions  which  then 
obstructed  his  view  ahead,  and  that  such  negligence  was  the 
only  direct  and  proximate  cause  of  the  collision,  they  should 
find  the  defendant  not  guilty.  These  instructions  were  cor- 
rect and  accurate  statements  of  the  law,  and  we  do  not  see 
how  the  jury  could  have  applied  instruction  No.  4  to  the 
injury  of  the  defendant. 

Instruction  No.  6  concerned  the  relations  of  the  switch 
tender  to  defendant,  and  stated  that  if  the  jury  believed, 
from  the  evidence,  that  he  was  the  servant  of  the  defendant 
and  was  not  under  the  direction  or  control  of  the  Michi- 
gan Central  Railroad  Company,  and  if  the  plaintiff  was  the 
servant  of  the  Michigan  Central  Railroad  Company  and 
was  not  under  the  direction  and  control  of  the  defendant, 
then  the  plaintiff  and  the  switch  tender  were  not  fellow- 
servants.  It  is  not  contended  that  the  instruction  was  an 
incorrect  statement  of  the  law,  but  the  objection  is  that  it 
was  given  without  informing  the  jury  of  the  meaning  of 
fellow-servants  in  the  law, — in  other  words,  that  a  state- 
ment of  what  servants  were  not  fellow-servants  would  not 
be  good  without  a  further  statement  as  to  what  servants 
would  be  fellow-servants.  If  the  defense  rested  upon  the 
fact  that  certain  persons  were  fellow-servants  of  the  plain- 
tiff, the  defendant  had  the  privilege  of  asking  an  instruc- 
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tion  bringing  such  persons  within  the  rule,  and  that  was 
practically  done  by  instruction  L  given  at  the  request  of  the 
defendant,  which,  without  using  the  term,  stated  the  legal 
eifect.  The  court  did  not  err  in  failing  to  include  in  in- 
struction No.  6  a  statement  what  would  constitute  fellow- 
servants. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


HEI.EN  T.  Pelouze  et  al,  Exrs.,  Appellants,  vs.  Harrison 
B.  Slaughter,  Exr.  et  al.  Appellees. 

Opinion  Hied  June  j6f  ipop — Rehearing  denied  October  6,  ipop. 

1.  Appbai^  and  Errors — error  cannot  be  assigned  on  opinion 
of  Appellate  Court.  Error  cannot  be  assigned  on  the  opinion  of 
the  Appellate  Court,  and  if  the  judgment  of  the  Appellate  Court 
is  correct  it  will  not  be  reversed  even  though  the  Supreme  Court 
does  not  agree  with  the  reasons  given  for  the  correct  decision. 

2.  Same — duty  of  a  party  obtaining  affirmative  relief.  A  party 
obtaining  affirmative  relief  by  a  decree  must  preserve  the  evidence 
upon  which  it  is  founded,  either  by  a  certificate  of  evidence  or  by 
a  recital  of  facts  in  the  decree. 

3.  Same — a  party  obtaining  decree  has  no  right  to  appeal  from 
its  findings.  A  party  who  obtains  a  decree  in  full  accordance  with 
his  claims  has  no  right  to  appeal  from  findings  of  the  court  em- 
bodied in  the  decree. 

4.  Same — purpose  of  statutory  assignment  of  cross-errors.  The 
purpose  of  the  statutory  assignment  of  cross-errors  is  to  enable 
the  court  of  review  to  finally  decide  the  controversy  without  ne- 
cessitating a  separate  appeal  or  writ  of  error. 

5.  Same — rule  as  to  necessity  for  assigning  cross-errors.  Ex- 
cept as  a  matter  of  practice,  where  an  appellee  or  defendant  in  er- 
ror desires  alleged  errors  against  him  to  be  corrected  upon  a  second 
trial  in  case  the  judgment  is  reversed,  an  assignment  of  cross- 
errors  is  only  required  where  appellee  or  defendant  in  error  seeks 
a  reversal  of  fhe  decree  or  judgment  in  some  particular  and  might 
have  appealed  or  sued  out  a  writ  of  error  to  obtain  such  reversal. 

6.  Same — appellee  may  sustain  decree  on  any  facts  in  the  rec- 
ord zvithout  assigning  cross-error.  An  appellee  or  defendant  in 
error  has  a  right,  without  assigning  cross-errors  on  the  findings 
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of  the  decree,  to  sustain  the  decree  upon  any  facts  in  the  record, 
whether  they  are  the  same  as  those  found  by  the  decree  or  not, 
and  may  in  like  manner  sustain  the  judgment  of  the  Appellate 
Court  whether  the  reasons  given  in  the  opinion  are  good  or  not 

7.  Gambling  contracts — the  party  asserting  that  transactions 
were  gambling  ones  has  the  burden  of  proof.  Executors  who  file 
a  bill  in  equity,  under  section  132  of  the  Criminal  Code,  against 
stock  brokers  have  the  burden  of  proving  the  allegations  of  their 
bill  that  the  sales  and  purchases  of  stocks  made  by  the  defendants 
for  their  testatrix  were  gambling  transactions. 

8.  Same — when  broker  is  a  "winner/*  under  section  132  of  the 
Criminal  Code.  Under  section  132  of  the  Criminal  Code  a  broker 
is  liable  as  a  "winner"  for  losses  of  his  customer  if  there  was  an 
understanding  between  them  that  there  was  to  be  a  settlement  be- 
tween them  on  differences,  only,  and  that  there  was  to  be  no  right 
on  the  part  of  the  customer  to  demand  and  receive  the  stocks  or 
any  obligation  to  take  or  pay  for  them;  but  it  must  appear  that 
both  parties  had  the  intention  of  settling  on  differences,  only. 

9.  Same — what  does  not  justify  the  inference  that  stock  trans- 
actions were  gambling  ones.  The  fact  that  the  purchases  and 
sales  of  stocks  made  by  brokers  for  a  customer  were  of  great  mag- 
nitude in  proportion  to  the  wealth  of  the  customer  does  not  justify 
an  inference  of  an  intention  to  settle  on  differences,  only,  where 
there  is  no  proof  of  such  intention  and  where  the  stocks  were  actu- 
ally sold  and  delivered  or  received  and  paid  for  by  the  brokers, 
and  there  was  no  time  when  the  customer  could  not  have  paid  the 
balance  due  if  the  value  of  the  stocks  were  taken  into  account 

10.  Same — sales  and  purchases  by  broker  under  general  order 
are  not  necessarily  gambling  transactions.  The  fact  that  sales  and 
purchases  of  stocks  are  made  by  a  broker  under  a  general  order 
to  use  his  own  discretion  in  buying  and  selling,  without  a  specific 
order  from  his  customer,  does  not  make  the  transactions  gambling 
ones,  w^here  each  purchase  or  sale  was  reported  to  the  customer 
and  ratified  by  her  on  the  day  it  was  made,  and  where  there  is  no 
proof  of  any  intention  to  settle  on  differences,  only. 

11.  Same — zi'hen  section  132  of  Criminal  Code  does  not  apply. 
Where,  at  the  time  of  the  death  of  a  person  who  has  been  buying 
and  selling  stocks  through  a  broker,  the  account  stands  with  a 
profit  in  favor  of  the  customer,  losses  subsequently  occurring  to 
the  estate  through  the  depreciation  in  value  of  stocks  during  the 
time  they  were  under  the  control  of  the  executors  cannot  be  recov- 
ered by  the  executors  from  the  broker  under  section  132  of  the 
Criminal  Code,  upon  the  theory  that  the  original  purchases  of  the 
stocks  were  gambling  transactions. 

Hand^  J.,  dissenting. 
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Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county ;  the  Hon.  J.  W.  Mack,  Judge,  pre- 
siding. 

William  E.  O'Neill,  and  Morris  St.  P.  Thomas,  for 
appellants : 

Gambling  in  stocks  is  illegal,  and  the  loser  is  entitled  to 
recover  his  losses  from  the  winner  by  action  at  law  or  bill 
in  equity.  Whether  the  transactions  are  wagers  is  to  be 
determined  from  a  consideration  of  all  the  facts  and  cir- 
cumstances. Crim.  Code,  sec.  132;  Jamieson  v.  Wallace, 
167  111.  388;  Pardridge  v.  Cutler,  168  id.  504;  Pearce  v. 
Foote,  113  id.  228;  Cothran  v.  Ellis,  125  id.  496;  Booth 
V.  People,  186  id.  43;  Commission  Co,  v.  People,  209  id. 
528;  Bartlett  v.  Slusher,  215  id.  348;  Carroll  v.  Holmes, 
24  id.  453 ;  Miles  v.  Andrews,  40  id.  155 ;  Irwin  v.  Williar, 
no  U.  S.  499;  Sharp  v.  Stalker,  63  N.  J.  Eq.  596;  Cash- 
man  V.  Root,  12  L.  R.  A.  511 ;  Flagg  v.  Baldwin,  38  N.  J. 
Eq.  219;  Stewart  v.  Schall,  65  Md.  289;  Gregory  v.  Wen- 
dell^ 39  Mich.  337 ;  North  v.  Phillips,  89  Pa.  St.  250 ;  Ru- 
chizky  V.  DeHaven,  97  id.  202. 

The  object  sought  to  be  accomplished  by  section  132  of 
the  Criminal  Code  cannot  be  defeated  by  resort  to  the  equi- 
table doctrines  relating  to  laches,  acquiescence,  ratification 
or  estoppel,  or  by  any  supposed  application  of  the  maxim 
that  he  who  seeks  equity  must  do  equity.  If  the  transac- 
tions in  question  were  gambling  transactions  they  were  void 
by  the  express  language  of  the  statute,  and  could  not  be 
rendered  valid  by  acts  or  conduct  of  the  parties.  2  Pom- 
eroy's  Eq.  Jur.  sec.  964,  and  note;  i  Story's  Eq.  Jur.  sees. 
306,  345 ;  2  Beach  on  Contracts,  sees.  1499,  ^453- 

In  the  absence  of  the  statute,  equity  would  not  have  en- 
tertained this  bill.  2  Pomeroy's  Eq.  sec.  938;  Petition  v. 
Hippie,  90  111.  420;  Inhabitants  v.  Eaton,  11  Mass.  369; 
Lord  St.  John  v.  Lady  St.  John,  1 1  Ves.  Jr.  526 ;  Hershey 
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V.  Weitung,  50  Pa.  St.  240;  Goble  v.  O'Connor,  43  Neb. 
49;  McCredie  v.  Buxton,  31  Mich.  383;  Bleakley's  Ap- 
peal, 66  Pa.  St.  187;  Lyons  v.  Cole,  117  Mass.  382. 

At  the  time  the  bill  was  filed  the  transactions  in  question 
were  executed  gambling  contracts.  Jamieson  v.  Wallace, 
167  111.  388. 

The  statute  under  which  the  bill  was  brought  is  penal, 
and  not  remedial.  Kijser  v.  Walden,  198  111.  274;  Robson 
V.  Doyle,  191  id.  566;  Hearst  case,  95  Fed.  Rep.  656. 

Jacob  Newman,  Hiram  T.  Giwert,  and  John  J.  Her- 
RiCK,  for  appellees : 

A  stock  broker  who  also  lends  money  to  his  customers 
and  holds  as  security  the  stocks  purchased,  is,  in  fact,  a 
banker  who,  in  addition  to  his  business  of  banking,  attends 
to  the  purchase  and  sale  of  stocks  for  his  customers.  He  is 
entitled  to  same  protection  from  the  courts  as  any  banker 
or  lender  of  money.    Peter  v.  Grimm,  149  Pa.  St.  163. 

Even  if  a  purchase  of  stocks  might  otherwise  be  re- 
garded as  a  gambling  transaction,  it  becomes  legitimate  and 
enforcible  if,  after  the  purchase  is  made,  the  person  for 
whom  it  is  made  agrees  to  accept  delivery.  Anthony  v. 
Unangst,  174  Pa.  St.  10. 

That  principle  is  decisive  of  the  case  at  bar.  After  Mrs. 
Thompson's  death  there  were  no  new  purchases  of  stocks 
by  the  complainants,  but  they  demanded  and  received  de- 
livery of  a  portion  of  the  stocks  on  hand,  assumed  control 
over  the  remaining  stocks,  and  conclusively  evidenced  a 
claim,  on  their  part,  of  a  right  to  demand  delivery  and  ex- 
ercise dominion  over  all  of  the  stocks. 

The  maxim  "He  who  seeks  equity  must  do  equity"  pro- 
hibits the  complainants,  in  any  event,  from  recovering  the 
city  railway  and  the  Atchison  preferred  stock  without  first 
paying,  or  offering  to  pay,  back  the  money  received  by  Mrs. 
Thompson,  with  interest.    Mumford  v.  Trust  Co.  4  N.  Y. 
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463 ;  Chapin  v.  Dake,  57  111.  295 ;   Thompson  v.  William- 
son, 58  Atl.  Rep.  602. 

The  court  in  this  case  is  proceeding  in  the  exercise  of 
its  ordinary  equity  jurisdiction,  and  not  by  virtue  of  a  spe- 
cial power  conferred  upon  it  by  statute.  PetUlon  v.  Hip- 
pie, 90  111.  420. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Medora  Gale  Thompson  died  on  February  14,  1902, 
and  seventeen  months  afterward  the  appellants,  as  execu- 
tors of  her  last  will  and  testament,  filed  the  bill  in  this  case 
in  the  circuit  court  of  Cook  county  against  appellees  to  re- 
cover the  possession  of  certain  stocks  held  by  appellees,  or 
the  value  of  the  same,  on  the  ground  that  such  stocks  were 
received  by  virtue  of  gambling  transactions  carried  on  be- 
tween said  Medora  Gale  Thompson  and  the  appellees  from 
January,  1896,  to  the  time  of  her  death.  The  appellees  filed 
an  answer  denying  that  the  transactions  between  them  and 
Medora  Gale  Thompson  were  gambling  transactions,  and 
alleging  that  at  the  time  of  her  death  she  was  indebted  to 
theih  in  a  large  sum  of  money,  for  which  they  held  as  se- 
curity shares  of  stock  purchased  by  them  for  her  which 
could  readily  have  been  sold  at  that  date  for  $169,000,  and 
also  225  shares  of  Chicago  City  railway  stock  deposited 
with  them  by  her;  that  at  the  time  of  her  death  the  ap- 
pellants had  full  knowledge  of  the  transactions  and  the 
nature  of  the  same,  and  that  the  appellants,  as  executors, 
at  different  times  ordered  the  sale  and  delivery  of  the  stock 
so  purchased  and  held  by  appellees.  After  the  filing  of  the 
bill  the  appellees  sold  at  public  sale,  on  notice  to  the  appel- 
lants, the  stocks  then  in  their  hands,  except  49  shares  of 
Chicago  City  railway  stock,  and  applied  the  proceeds  on  the 
indebtedness  to  them,  which  reduced  it  to  $13,714.34,  and 
they  afterward  filed  a  cross-bill  to  enforce  a  lien  against 
said  remaining  stocks  for  the  indebtedness.     The  cross-bill 
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was  answered,  with  a  denial  that  the  appellants  were  in- 
debted in  the  sum  of  $13,714.34,  as  charged  in  the  cross- 
bill, or  that  the  appellees  had  any  right  to  the  49  shares  of 
the  Chicago  City  railway  stock  as  security  for  the  same. 

The  facts  were  not  in  dispute,  and  are,  in  substance,  as 
follows :  The  appellees,  as  members  of  the  firm  of  A.  O. 
Slaughter  &  Co.,  or  its  successor,  A.  O.  Slaughter,  Jr.  & 
Co.,  were  engag^ed  in  business  in  Chicago  in  the  purchase 
and  sale  of  stocks,  bonds  and  other  securities  on  commis- 
sion, and  loaning  money.  In  1896  Mrs.  Thompson,  who 
was  a  widow  of  mature  age,  personally  managing  her  own 
business  and  worth  somewhere  about  $250,000,  commenced 
to  give  orders  to  the  appellees  to  buy  such  stocks  for  her 
as  she  from  time  to  time  desired  to  purchase.  An  arrange- 
ment was  made  by  which  they  let  her  have  money  for  the 
purpose  of  making  the  purchases,  and  she  deposited  with 
them,  from  time  to  time,  securities  to  protect  them  against 
loss  in  the  purchases  and  sales,  and  they  let  her  have  money, 
for  which  she  agreed  to  pay  interest  at  rates  agreed  upon 
from  time  to  time.  She  ordered  purchases  of  certain  stocks, 
and  her  orders  were  carried  out  and  reports  made  to  her 
the  same  day.  When  she  chose  to  sell  she  gave  an  order 
for  a  sale,  and  it  was  made  and  reported  to  her  in  like  man- 
ner. About  September  30,  1898,  she  authorized  certain 
members  of  the  firm  to  buy  and  sell  stocks  for  her  as  be- 
fore, but  without  specific  orders  and  on  their  own  judg- 
ment. The  business  was  carried  on  up  to  her  death  in  tlie 
same  manner  as  before,  except  that  the  purchases  and  sales 
were  made  under  that  arrangement,  and  each  purchase  and 
sale  was  reported  to  her  the  same  day  that  it  was  made  and 
was  ratified  and  confirmed  by  her.  The  stocks  were  bought 
in  Chicago  and  New  York,  but  almost  wholly  in  New  York, 
and  in  every  instance  they  were  actually  bought  and  paid 
for  and  delivered.  The  appellees  had  correspondents  in 
New  York  who  were  members  of  the  stock  exchange  and 
would  wire  a  correspondent  to  buy  certain  stocks.     The 
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correspondent  thereupon  bought  the  stocks  for  cash,  and 
the  certificates  were  delivered  to  the  purchaser  the  next  day 
by  2:15  P.  M.  and  the  purchase  price  was  paid.  The  price 
was  charged  to  the  appellees  on  the  books  of  the  New  York 
firm,  and  when  sales  were  made  the  selling  price  was  re- 
ceived and  credited  to  the  appellees.  If  a  sale  of  stocks 
not  on  hand  was  made,  the  stocks  were  borrowed  to  make 
delivery  to  the  buyer  and  a  check  was  given  to  the  lender 
for  the  market  value,  and  when  such  stocks  were  bought 
the  certificates  were  received  and  paid  for  and  delivered  to 
the  person  from  whom  the  stocks  were  borrowed.  Every 
transaction  was  actual,  bona  fide  and  for  cash,  and  the  certi- 
ficates were  received  and  held  by  the  New  York  correspond- 
ents for  the  appellees,  ready  to  be  delivered  upon  payment. 
The  appellees,  upon  receipt  of  each  statement  from  the 
New  York  correspondent,  charged  Mrs.  Thompson  with  the 
amount  of  the  purchase  or  credited  her  with  the  amount 
of  the  sale,  and  their  only  interest  was  the  commissions  for 
attending  to  the  business  and  interest  on  money  advanced 
to  her.  In  addition  to  the  report  of  each  purchase  and  sale, 
the  appellees,  at  the  end  of  each  month,  sent  Mrs.  Thomp- 
son a  statement  of  her  account  showing  the  stocks  on  hand, 
their  market  value,  the  condition  of  the  account  and  the 
balance  due  them.  She  acknowledged  the  receipt  of  each 
statement  down  to  November  30,  1901,  which  was  acknowl- 
edged by  her  daughter,  Helen  T.  Pelouze,  one  of  the  ap- 
pellants, for  her.  Each  letter  acknowledging  the  receipt  of 
a  statement  stated  that  the  account  had  been  examined  and 
found  correct,  and  each  statement  contained  this :  "All  or- 
ders for  the  purchase  and  sale  of  any  article  are  received 
and  executed  with  the  distinct  understanding  that  actual 
delivery  is  contemplated  and  that  the  party  giving  the  or- 
der so  understands  and  agrees."  At  the  death  of  Mrs. 
Thompson  the  balance  of  the  account  against  her  was 
$199,411.48,  and  appellees  had  on  hand  stocks  of  the  value 
of  $173,000,  and  also  225  shares  of  Chicago  City  railway 
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stock  which  had  been  deposited  with  them  by  Mrs.  Thomp- 
son. On  the  whole  series  of  transactions  there  was  a  profit 
to  her.  After  her  death,  at  various  times,  the  appellants 
directed  the  appellees  to  sell  certain  of  the  shares  and  to 
deliver  other  shares  to  certain  brokers  in  New  York  and 
receive  payment  for  the  same.  The  appellants  in  that  way 
disposed  of  all  the  stocks  on  hand  at  the  death  of  Mrs. 
Thompson  except  2100  shares  of  Union  Bag  and  Paper, 
which  was  of  the  value  of  $36,000  at  her  death.  Appel- 
lants also  deposited  with  the  appellees,  as  security,  certain 
stocks,  and  after  the  bill  was  filed  the  appellees  sold  the 
stocks,  except  49  shares  of  Chicago  City  railway  stock,  at 
auction,  as  before  stated,  by  which  the  indebtedness  was 
reduced  to  $13,714.34. 

The  master  reported  the  evidence,  with  his  conclusions 
that  all  the  transactions  were  a  continuous  series  and  were 
legitimate  speculations  and  not  gambling  transactions,  and 
that  the  appellants  were  not  in  a  position,  at  the  time  of 
filing  their  bill,  to  claim  the  benefit  of  section  130  of  the 
Criminal  Code,  which  is  the  section  prohibiting  options. 
He  recommended  that  the  bill  of  complaint  be  dismissed  for 
want  of  equity  and  that  the  prayer  of  the  cross-bill  be  al- 
lowed. The  cause  was  heard  on  exceptions  to  the  report, 
and  the  court  modified  it  by  dividing  the  transactions  be- 
tween Mrs.  Thompson  and  the  appellees  into  three  periods : 
The  first,  from  their  commencement  to  February  15,  1897; 
tfie  second,  from  February  23,  1897,  to  September  30, 
1898;  and  the  third,  from  the  latter  date  to  her  death. 
The  court  entered  a  decree  reciting  that  the  transactions 
down  to  September  30,  1898,  were  legitimate  and  that  the 
transactions  after  that  date  were  gambling  transactions,  but 
that  the  conduct  of  appellants  as  executors,  and  the  course 
of  dealing  betwen  them  and  the  appellees  from  the  death 
of  Mrs.  Thompson  to  the  commencement  of  this  suit,  were 
such  as  to  constitute  a  new  contract  between  the  appellants 
and  appellees,  by  which  the  appellants  were  precluded  from 
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receiving  the  benefits  which  might  otherwise  have  accrued 
to  them  under  the  statutes  respecting  gambling.  The  court 
adopted  the  recommendation  of  the  master  but  on  different 
grounds,  and  dismissed  the  original  bill  for  want  of  equity 
and  granted  the  relief  prayed  for  in  the  cross-bill.  From 
that  decree  appellants  removed  the  cause  by  appeal  to  the 
Appellate  Court  for  the  First  District,  and  the  branch  of 
that  court  affirmed  the  decree. 

In  giving  the  reasons  for  an  affirmance  of  the  decree 
the  Appellate  Court  stated  that  the  appellants,  knowing 
that  the  appellees  held  shares  of  stock  of  the  market  value 
of  $180,000  at  the  death  of  Mrs.  Thompson  which  they 
claimed  to  have  bought  for  her,  disposed  of  four-fifths  in 
value  of  said  stocks.  The  court  expressed  no  opinion  on 
the  question  whether  such  action  fixed  the  character  of 
the  transactions  or  amounted  to  a  new  contract,  but  did 
express  the  opinion  that  the  transactions  were  legitimate 
and  not  gambling  transactions,  which  was  conclusive  of  the 
case.  The  appellees  did  not  assign  cross-errors  in  the  Ap- 
pellate Court,  and  counsel  for  the  appellants,  pointing  to  the 
opinion,  say  that  the  appellees  are  precluded  in  this  court 
from  insisting  that  the  transactions  were  legitimate.  Their 
argtunent  is,  that  the  appellees  not  having  assigned  cross- 
errors  in  the  Appellate  Court,  that  court  could  not  consider 
any  question  except  whether  gambling  transactions  could 
be  ratified  or  confirmed  by  what  the  appellants  did,  and  that 
the  appellees  cannot  support  the  judgment  of  the  Appellate 
Court  except  upon  that  ground.  While  the  opinion  of  the 
Appellate  Court  shows  the  reasons  which  influenced  that 
court  to  affirm  the  decree,  it  is  the  judgment,  and  not  the 
opinion,  of  the  Appellate  Court  that  is  under  review  now. 
Error  cannot  be  assigned  on  the  opinion,  and  the  judgment 
could  not  be  reversed  if  we  should  be  unable  to  agree  with 
reasons  given  for  a  correct  decision.  (Pennsylvania  Co.  v. 
Keane,  143  111.  172.)  The  decree  of  the  circuit  court  dis- 
missed the  original  bill  for  want  of  equity  and  gave  to  the 
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appellees  the  relief  prayed  for  in  the  cross-bill.  The  rea- 
sons upon  which  that  decree  were  founded  were,  that  while 
the  transactions  subsequent  to  September  30,  1898,  were 
gambling  transactions,  the  appellants  had  so  dealt  with  the 
stocks  as  to  constitute  a  new  and  valid  contract.  It  was 
not  necessary  that  the  decree  should  contain  findings  of 
fact,  but  a  party  obtaining  affiniiative  relief  must  preserve 
the  evidence  upon  which  it  is  founded,  either  by  a  certifi- 
cate of  evidence  or  a  recital  of  facts.  If  the  evidence  had 
been  preserved  by  a  certificate  of  evidence  there  could  have 
been  no  assignment  of  cross-errors,  and  the  appellees,  who 
had  obtained  a  decree  in  accordance  with  their  claims,  could 
not  appeal  from  findings  of  the  court  embodied  in  the  de- 
cree.   Coming  v.  Troy  Iron  Co.  15  How.  451. 

The  purpose  of  the  statutory  assignment  of  cross-errors 
is  to  enable  the  court  to  finally  decide  the  controversy  with- 
out necessitating  a  separate  appeal  or  writ  of  error.  For- 
merly there  was  no  right  to  assign  cross-errors,  but  any 
party  deeming  himself  aggrieved  by  a  judgment  or  decree 
was  compelled  to  take  an  appeal  or  sue  out  a  writ  of  error. 
An  appellee  or  defendant  in  error  was  not  allowed  to  assign 
cross-errors  except  with  the  consent  of  the  appellant  or  the 
plaintiff  in  error.  (Smith  v.  Sackett,  15  111.  528.)  In  Car- 
ter V.  Moses,  40  111.  55,  the  appellee  asked  leave  to  assign 
cross-errors,  but  the  court  said  that  in  a  chancery  case  an 
appeal  brought  the  whole  case  before  the  court  and  it  would 
be  considered  upon  its  merits  without  the  assignment  of 
cross-errors.  In  any  case  a  party  was  permitted  to  prose- 
cute a  writ  of  error  although  the  opposite  party  had  ap- 
pealed from  the  same  judgment,  and  one  of  the  proceedings 
did  not  affect  the  other  but  both  might  progress  at  the  same 
time.  (Harding  v.  Larkin,  41  111.  413.)  In  1869  ^^  ^ict 
was  passed  which  provided  that  the  appellee  or  defendant 
in  error  should  have  the  right  to  assign  cross-errors,  and 
the  court  should  proceed  in  the  disposition  of  the  case  in 
the  same  manner  as  when  cross-errors  were  assigned  by 
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consent.  (Laws  of  1869,  p.  163.)  Afterward,  in  Page  v. 
People,  99  111.  418,  where  the  question  arose  on  demurrer 
to  a  plea  in  bar  of  the  writ  of  error,  it  was  held  that  it  was 
optional  with  an  appellee  or  defendant  in  error  to  assign 
cross-errors  or  prosecute  an  appeal  or  writ  of  error  sepa- 
rate and  independent  of  that  of  his  adversary;  that  if  a 
party  assigned  cross-errors  he  could  not  afterward  prose- 
cute a  writ  of  error  upon  the  same  record,  but  if  he  did 
not  assign  cross-errors  he  was  not  barred  from  prosecuting 
a  writ  of  error.  In  g^eneral,  the  cases  holding  that  a  party 
can  only  protect  his  right  by  assigning  cross-errors  have 
been  where  the  decree  or  judgment  did  not  give  the  party 
all  the  relief  that  he  claimed  or  gave  to  his  adversary  more 
than  he  was  considered  entitled  to,  and  where  the  appellee 
or  defendant  in  error  might  have  taken  an  appeal  or  prose- 
cuted a  writ  of  error.  Examples  will  be  found  in  Johnston 
V.  Maples,  49  111.  loi,  where  the  appellees  claimed  a  larger 
amount  than  was  awarded  them  by  the  decree.  Pool  v. 
Docker,  92  111.  501,  where  the  appellees,  without  assigning 
cross-errors,  asked  the  court  to  review  a  finding  that  there 
was  nothing  due  on  account  of  rents  when  an  allowance 
ought  to  have  been  made  on  that  account.  Gage  v.  Davis, 
129  111.  236,  where  the  appellee  insisted  that  the  amount 
required  to  be  paid  as  a  condition  to  vacating  the  deeds  was 
too  large.  Haigh  v.  Carroll,  209  III.  576,  where  the  appel- 
lee sought  to  question  allowances  to  the  receiver.  Rodman 
V.  Quick,  211  111.  546,  in  which  case  the  appellees  argued 
that  the  court  ought  not  to  have  given  the  right  of  redemp- 
tion; and  Penn  Plate  Glass  Co.  v.  Rice  Co,  216  111.  567, 
and  Street  v.  Thompson,  229  id.  613,  where  the  appellees 
attempted  to  question  the  refusal  of  the  trial  court  to  allow 
interest.  Other  cases  of  the  same  kind  are  Hurd  v.  Asch- 
erman,  117  III.  501,  Hollingsworth  v.  Koon,  id.  511,  and 
Vose  V.  Strong,  144  id.  108.  If  a  party  has  not  obtained 
all  that  he  deems  himself  entitled  to  he  may  appeal,  but  not 
where  he  gets  all  that  he  claims.     {Gray  v.  Jones,  178  111. 
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169;  2  Ency.  of  PL  &  Pr.  157.)  The  statutory  assignment 
of  cross-errors,  like  the  assignment  of  errors,  is  the  plead- 
ing of  the  party  and  sets  forth  the  grounds  upon  which  the 
appellee  or  defendant  in  error  seeks  a  reversal  of  the  judg- 
ment or  decree.  The  natural  conclusion  would  be  that  such 
an  assignment  is  only  required  where  a  party  seeks  a  re- 
versal of  a  decree  or  judgment  and  might  have  appealed 
or  sued  out  a  writ  of  error. 

There  is  a  class  of  cases  where,  as  a  matter  of  practice, 
assignments  of  cross-errors  are  necessary  to  have  prejudi- 
cial errors  against  an  appellee  or  defendant  in  error  cor- 
rected upon  a  second  trial  in  case  the  judgment  should  be 
reversed.  If  one  party  appeals  the  opposite  party  will  be 
considered  as  acquiescing  in  all  rulings  of  the  trial  court 
unless  his  objections  thereto  are  presented  in  some  proper 
manner,  and  if  the  judgment  should  be  reversed  a  failure 
to  assign  cross-errors  on  alleged  erroneous  rulings  might 
preclude  the  party  from  objecting  to  the  same  rulings  on 
another  trial.  Such  an  assignment  is  only  considered  when 
the  court  has  determined  to  reverse  the  judgment  or  de- 
cree, and  then  only  to  the  end  that  there  may  be  correct 
rulings  on  another  trial.  The  practice  in  such  cases  has 
no  relation  to  the  controversy  here.  The  appellees  had  a 
right  to  sustain  the  decree  upon  any  facts  in  the  record, 
whether  the  facts  were  the  same  as  those  found  by  the  cir- 
cuit court  or  not,  and  may  sustain  the  judgment  of  the  Ap- 
pellate Court  in  like  manner  whether  the  reasons  given  in 
the  opinion  are  good  or  not. 

On  the  question  whether  the  purchases  and  sales  of 
stocks  made  by  appellees  on  specific  orders  of  Mrs.  Thomp- 
son and  the  purchases  and  sales  reported  to  and  ratified  by 
her  were  gambling  transactions,  the  burden  of  proof  was 
on  the  appellants.  (Clews  v.  Jamieson,  192  U.  S.  461.) 
The  facts  have  been  stated,  from  which  it  appears  that  the 
appellees  received  nothing  from  her  except  their  commis- 
sions and  interest  on  money  advanced,  and  it  is  therefore 
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contended,  on  their  behalf,  that  there  could  be  no  recovery 
in  any  event  because  they  did  not  win  anything  from  Mrs. 
Thompson  and  she  did  not  lose  anything  to  them.  On  the 
other  hand,  it  is  contended  that  the  bill  was  filed  under 
section  132  of  the  Criminal  Code  and  that  the  rights  of  ap- 
pellants are  secured  by  that  section.  The  whole  subject  of 
gaming  is  under  legislative  control  in  the  exercise  of  the 
police  power,  which  gives  control  over  those  things  which 
may  be  injurious  to  the  public  welfare,  and  the  legisla- 
ture may  enact  statutes  regulating  or  prohibiting  gambling. 
(Berry  v.  People,  36  111.  423;  Booth  v.  People,  186  id.  43.) 
In  the  exercise  of  that  power  the  legislature  by  one  section 
of  the  Criminal  Code  have  set  the  seal  of  disapproval  on 
bucket-shops  as  a  form  of  gambling  injurious  to  the  public 
welfare,  and  by  another  section  have  prohibited  options  to 
sell  or  buy  grain  or  other  commodity  or  stocks,  and  by  sec- 
tion 132  have  provided  for  the  recovery  of  moneys  lost  by 
any  wager  or  bet  upon  any  unknown  or  contingent  event. 
Section  132  has  been  interpreted  in  several  cases  as  giving 
a  right  of  action  against  a  broker  for  losses  of  his  customer 
where  the  understanding  between  them  is  that  there  is  to 
be  a  settlement,  as  between  them,  on  differences,  merely, 
which  amounts  to  gambling,  and  the  broker  in  such  a  case 
is  to  be  considered  a  winner.  (Pearce  v.  Poote,  113  111. 
228;  Jamieson  v.  Wallace,  167  id.  388;  Kruse  v.  Ken- 
neft,  181  id.  199.)  It  seemed  necessary  to  construe  the 
statute  in  that  way  to  reach  the  evil  intended  to  be  sup- 
pressed,  and  it  must  be  regarded  as  settled  law  that  if 
purchases  of  stocks  are  made  by  a  broker  with  the  under- 
standing between  him  and  his  customer  that  there  is  to  be 
no  obligation  on  the  part  of  the  customer  to  take  and  pay 
for  the  stocks  and  that  the  customer  is  not  to  have  the  right 
to  demand  and  receive  the  stocks,  the  broker  is  to  be  re- 
garded as  a  winner  of  any  money  deposited  with  him  and 
lost  by  the  customer  in  the  transaction.  To  make  a  trans- 
action in  stocks  a  gambling  transaction  it  must  appear  that 
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neither  party  intended  the  stocks  to  be  delivered  or  intended 
an  actual  purchase  and  sale  but  that  both  had  the  intention 
of  settling  on  the  differences,  only. 

Considering  the  question  of  fact,  the  transactions  had 
the  form  of  legitimate  purchases  and  sales,  and  there  was 
no  evidence  whatever  of  any  understanding  between  the 
appellees  and  Mrs.  Thompson  that  she  was  not  to  take  or 
pay  for  the  stocks  purchased  or  deliver  stocks  sold,  nor  that 
there  should  be  a  settlement  between  them  upon  the  dif- 
ferences in  market  values.  Members  of  the  firm  called  as 
witnesses  by  the  appellants  testified  that  there  was  no  such 
understanding  or  agreement,  and  the  only  ground  for  claim- 
ing that  there  was  an  intent  to  gamble  and  settle  by  dif- 
ferences is  that  the  transactions  were  of  great  magnitude 
in  proportion  to  the  wealth  of  Mrs.  Thompson.  The  fait 
that  the  purchases  during  the  period  ran  into  millions  of 
dollars  is  pressed  upon  our  attention  by  counsel  for  appel- 
lants, and  the  fact  that  a  purchaser  is  unable  to  take  and 
pay  for  property  is  often  of  considerable  importance  in  de- 
termining the  nature  of  the  transaction.  The  statement, 
however,  is  quite  misleading  without  the  explanation  that 
while  the  purchases  were  for  large  amounts  of  stocks  there 
were  frequent  corresponding  sales,  and  it  does  not  appear 
that  there  ever  was  a  balance  against  Mrs.  Thompson,  above 
the  market  value  of  the  stocks,  which  she  could  not  pay. 
While  the  appellees  bought  a  great  many  stocks  they  sold 
a  great  many,  and  at  the  death  of  Mrs.  Thompson  she  could 
have  paid  for  all  the  stocks,  and  her  liability  to  appellees, 
above  their  value,  was  not  large  compared  with  her  estate. 
The  transactions  were  not  contracts  for  purchases  and  sales 
where  the  subject  matter  was  to  be  delivered  in  the  future, 
which  is  a  quite  common  form  of  gambling  in  grain  and 
other  commodities,  and  the  inferences  as  to  the  intention  to 
receive  or  deliver  which  attend  such  transactions  are  absent. 
Circumstances  which  would  lead  to  the  conclusion  that  the 
intention  of  parties  was  to  settle  on  differences  in  market 
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value  at  the  time  for  delivery  would  not  justify  a  belief 
that  there  was  such  an  intention  where  stocks  were  actually 
sold,  delivered  and  paid  for.  We  can  discover  no  reason 
for  dividing  the  series  of  transactions  into  three  different 
periods  and  declaring  those  after  September  30,  1898,  to 
be  different  fronuthe  previous  ones.  The  only  difference 
was  that  certain  of  the  appellees  were  authorized,  as  agents 
for  Mrs.  Thompson,  to  use  their  own  discretion  in  buying 
and  selling  without  a  specific  order,  but  when  each  purchase 
or  sale  was  made  it  was  reported  to  her  the  same  day  and 
fn  every  instance  ratified.  There  could  have  been  no  dif- 
ference in  the  understanding  between  the  parties,  based  on 
the  facts.  There  were  times  when  appellees  held  stocks  of 
greater  value  than  Mrs.  Thompson  would  have  been  able 
to  take  and  pay  for  with  her  other  estate,  but  the  stocks 
were  good  security  for  something  near  the  purchase  price 
of  them,  and  if  they  were  taken  into  account  there  was  no 
time  when  she  could  not  have  paid  the  balance.  We  are 
of  the  opinion  that  the  whole  series  of  transactions  were 
legitimate  and  were  not  gambling  transactions. 

At  the  death  of  Mrs.  Thompson  the  appellees  had  on 
hand  stocks  purchased  by  her  which  could  have  been  sold 
for  $173,000,  and  the  appellants  took  control  of  the  same 
and  directed  the  disposal  of  them.  The  appellees  had  paid 
Mrs.  Thompson  over  $50,000  as  profits  of  the  transactions 
conducted  by  them,  and  if  appellants  had  then  disaffirmed 
the  transactions  as  of  a  gambling  nature  they  would  have 
had  no  claim  or  demand  against  the  appellees.  If  the  trans- 
actions had  been  gambling  transactions  the  appellants  might 
have  disaffirmed  them,  but  if  they  had  done  so  they  would 
not  have  been  entitled  to  recover  anything,  for  the  reason 
that  the  account  then  stood  with  a  profit.  There  was  a  dif- 
ference between  the  market  value  of  the  stocks  on  hand  and 
the  amount  of  the  indebtedness,  but  more  than  that  had 
been  paid  to  Mrs.  Thompson  as  profits.  The  appellants  did 
not  allege  in  their  bill,  and  do  not  claim,  that  they  were 
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gambling,  and  the  losses  on  the  whole  series  of  transac- 
tions occurred  during  the  period  of  seventeen  months  dur- 
ing which  they  demanded  and  received  deliveries  of  stocks. 
The  transactions,  if  criminal  in  nature,  could  not  be  rati- 
fied. (2  Pomeroy's  Eq.  Jur.  sec.  964.)  But  that  is  not  the 
question  here.  As  the  appellants  were  xiot  gambling  and 
the  losses  resulted  from  the  depreciation  of  the  stocks  while 
under  their  control,  they  could  not  recover  such  losses  un- 
der section  132  of  the  Criminal  Code. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Hand,  dissenting. 


Francis  M.  Price,  Appellant,  vs.  Blanche  Springer 
et  al. — (AixEN  W.  Mann,  Appellee.) 

Opinion  filed  June  16,  ipo^ — Rehearing  denied  October  7,  ipop. 

1.  Judgments  and  decrees — no  universal  rule  can  be  laid  down 
as  to  when  order  is  final  or  interlocutory.  It  is  impracticable  to 
lay  down  a  rule  which  will  be  applicable  to  every  case,  separating 
into  classes  orders  which  are  final  and  appealable  and  those  which 
are  interlocutory. 

2.  Same — when  order  granting  leave  to  intervene  in  partition 
is  interlocutory.  An  order  setting  aside  a  partition  decree  and 
granting  leave  to  an  intervening  petitioner  to  become  d  defendant 
to  the  partition  proceeding  and  answer  the  bill  will  be  regarded  as 
interlocutory,  even  though  the  order  4inds  that  the  court  has  "heard 
all  of  the  evidence"  and  that  the  intervening  petitioner  "is  the 
owner  of  an  equitable  one-fourth  interest"  in  the  premises,  where 
such  order  was  treated  by  all  the  parties  as  interlocutory  until  the 
intervener  filed  an  amended  answer  setting  up  that  it  was  final. 

3.  Practice — evidence  as  to  claim  of  the  intervening  petitioner 
should  be  heard  on  final  hearing.  Where  the  prayer  of  a  petition 
to  intervene  in  a  partition  suit  is  granted  and  leave  is  given  to  the 
intervening  petitioner  to  answer  the  bill,  the  evidence  on  the  issue 
made  by  his  answer  should  be  heard  on  final  hearing  of  the  cause. 

ViCKERS,  J.,  dissenting. 
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Appeal  from  the  Circuit  Court  of  Crawford  county; 
the  Hon.  E.  E.  Newun,  Judge,  presiding. 

Valmore  Parker,  and  Callahan,  Jones  &  Lowe,  for 
appellant. 

Maxwell  &  Maxwell,  S.  W.  Kincaid,  and  J.  C. 
EaglETon,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Robert  M.  Boyd  died  intestate  in  1895.  At  the  time 
of  his  death  he  and  his  wife,  Nancy  A.  Boyd,  were  tenants 
in  common  of  the  north-east  quarter  of  the  south-east  quar- 
ter of  section  6,  township  5,  north,  range  12,  west,  in  Craw- 
ford county.  On  August  12,  1904,  Nancy  A.  Boyd,  by 
warranty  deed,  conveyed  her  undivided  one-half  interest  in 
the  above  described  land  to  Francis  M.  Price  for  the  con- 
sideration of  $500.  Price,  with  others  interested,  filed  a 
bill  for  partition,  making  the  widow  and  such  heirs  of  Rob- 
ert M.  Boyd  as  were  not  complainants,  defendants.  At  the 
March  term,  1906,  of  the  Crawford  cotmty  circuit  court, 
a  decree  was  entered  finding  Price  to  be  the  owner  of  one- 
half  and  the  heirs  of  Robert  M.  Boyd  to  be  the  owners 
of  the  other  half  of  said  land,  the  latter  interests  subject  to 
the  dower  of  Nancy  A.  Boyd.  Commissioners  were  ap- 
pointed to  make  partition,  and  submitted  their  report  at  the 
following  September  term.  Some  of  the  Boyd  heirs  filed 
exceptions  to  the  report  of  the  commissioners.  These  ex- 
ceptions were  overruled  and  are  not  involved  in  this  appeal. 

December  16,  1906,  Allen  W.  Mann  filed  an  interven- 
ing petition,  claiming  to  be  the  equitable  owner  of  an  un- 
divided half  of  that  portion  of  the  premises  set  off  to  Price, 
and  praying  to  be  made  a  party  defendant  and  for  leave 
to  answer.  Afterwards,  at  the  same  term,  on  January  7, 
1907,  by  leave  of  court,  Mann  filed  an  amended  intervening 
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petition,  in  which  he  set  out  more  in  detail  the.  nature  of 
his  claim.  By  this  amended  petition  Mann  alleged  that  he 
furnished  the  entire  purchase  money  paid  to  Mrs.  Boyd 
for  the  land,  and  that  there  was  an  agreement  between  pe- 
titioner and  Price  that  Price  re-pay  petitioner  one-half  of 
such  purchase  money,  and  that  Price  would  take  the  title 
in  his  name  and  hold  it  for  the  benefit  of  petitioner  and 
Price,  and  the  prayer  of  the  petition  was  that  upon  the 
final  hearing  petitioner's  interest  in  said  real  estate,  being 
the  undivided  one-fourth  interest,  be  set  off  and  allotted  to 
him,  "to  the  end  that  his  interest  in  said  real  estate  may 
be  adjudged  and  determined  by  this  honorable  court,"  and 
that  petitioner  be  made  a  party  defendant  and  allowed  to 
answer  the  complainant's  bill  of  complaint,  and  for  further 
relief.  Price  answered  the  amended  petition,  denying  spe- 
cifically all  of  its  material  averments.  By  his  answer  he 
averred  that  he  and  Mann  were  engaged  in  buying  and  ship- 
ping live  stock  for  their  joint  benefit;  that  in  paying  Mrs. 
Boyd  for  the  land  he,  used  partnership  mopey,  J)ut  that 
afterwards  an  accounting  was  had,  and  he  gave  to  Mann 
a  note,  pleading  a  tender  of  the  full  amount  due  Mann 
thereon.  He  denied  any  agreement  or  understanding  that 
Mann  was  to  be  in  any  way  interested  in  the  purchase  of 
Mrs.  Boyd's  interest  and  denied  the  right  of  Mann  to  in- 
tervene and  be  made  a  party. 

After  a  replication  was  filed  and  Price  had  amended  his 
answer  and  the  issues  were  joined  between  Price  and  Mann 
a  hearing  was  had,  and  on  February  27,  1907,  a  decree 
was  entered  setting  forth,  among  other  things,  that  "the 
court  having  heard  all  of  the  evidence  and  argument  of 
counsel  and  being  fully  satisfied  in  the  premises,  finds  that 
the  said  Allen  W.  Mann  is  the  owner  of  an  equitable,  un- 
divided one-fourth  interest  in  the  north-east  quarter  of  the 
south-east  quarter  of  section  6,  of  township  5,  north  of 
range  12,  west,  situated  in  the  county  of  Crawford,  State 
of  Illinois,  the  same  being  the  land  sought  to  be  partitioned 
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in  this  case,  and  that  said  Allen  W.  Mann  is  a  necessary 
party  to  this  suit.  It  is  therefore  adjudged  and  decreed 
that  the  prayer  of  this  intervening  petition  be  granted.  It 
is  further  ordered  and  decreed  that  the  report  of  the  com- 
missioners, and  the  order  appointing  the  commissioners, 
and  the  decree  heretofore  rendered  in  this  cause,  are  set 
aside  and  vacated.  It  is  further  ordered  and  decreed  that 
said  Allen  W.  Mann  be  and  is  hereby  made  a  party  defend- 
ant to  the  original  bill  in  this  cause,  and  that  said  Allen  W. 
Mann  be  and  is  hereby  given  leave  to  answer  said  original 
bills  of  complaint." 

In  pursuance  of  the  decree  above  recited,  Mann  filed  an 
answer  to  the  original  and  amended  bills  March  4,  1907, 
in  which,  among  other  things,  he  alleged  that  he  was  the 
equitable  owner  of  an  undivided  one-fourth  interest,  as  set 
forth  in  the  intervening  petition.  In  this  answer  he  did  not 
allege  that  the  decree  of  February  27  was  final  or  claim 
that  it  in  any  way  settled  the  rights  of  Price  and  himself. 
Price  excepted  to  this  answer.  June  27,  1907,  Mann  filed 
an  amended  answer,  in  which  for  the  first  time  he  set  up 
the  fact  that  said  decree  of  February  27  was  a  final  decree 
and  settled  his  and  Price's  interests.  On  the  same  day  he 
filed  a  cross-bill  setting  up  substantially  the  same  facts  as 
in  his  amended  answer  of  that  date.  November  15,  1907, 
counsel  for  Price  filed  a  petition  to  modify  said  decree  of 
February  27,  1907,  by  striking  out  that  part  of  the  decree 
which  found  that  said  Allen  W.  Mann  was  the  owner  of 
an  equitable  one-fourth  interest  in  said  property,  and  al- 
leged that  that  part  of  the  decree  was  inadvertently  written 
in  by  the  trial  judge  on  his  docket.  After  a  hearing  on 
this  motion  it  was  overruled  by  the  court  on  April  10,  1908. 
Several  other  pleadings  were  filed,  which  are  unnecessary 
to  be  considered  on  the  issues  here  before  us. 

After  the  issues  were  finally  joined  a  hearing  was  had, 
and  December  10,  1908,  a  final  decree  was  entered,  from 
which  this  appeal  was  prayed  and  allowed  to  this  court. 
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By  this  decree  it  was  found  that  the  interests  of  the  par- 
ties  were  the  same  as  found  in  the  original  decree,  except 
as  to  one  interest  which  had  been  conveyed  in  the  mean- 
time, and  the  interest  of  F.  M.  Price,  which  was  held  to 
be  only  one-fourth  instead  of  one-half,  as  found  in  the 
original  decree.  Upon  this  hearing  the  court  held  that  the 
question  whether  Mann  was  entitled  to  an  undivided  one- 
fourth  interest  had  been  determined  by  the  hearing  of  the 
intervening  petition  and  the  decree  of  February  27,  1907, 
and  that  Price  was  concluded  from  re-litigating  that  ques- 
tion on  the  final  hearing,  and  refused  to  permit  Price  to 
introduce  evidence  disputing  Mann's  interest,  on  the  g^round 
that  that  question  had  already  been  adjudicated. 

It  is  manifest  from  this  record  that  the  decree,  when 
entered,  was  not  thought  to  be  final  by  the  parties  to  this 
litigation.  Even  considering  the  decree  alone,  the  conclu- 
sion should  fairly  be  reached  that  it  was  interlocutory  and 
not  final.  This  conclusion,  we  think,  is  inevitable  when  the 
decree  is  considered  in  connection  with  the  other  pleadings 
in  the  case.  Neither  the  original  nor  the  amended  inter- 
vening petition  would  indicate  that  the  appellee,  Mann,  ex- 
pected to  have  a  final  hearing  as  to  his  interests  until  after 
he  wa^  permitted  to  answer.  His  first  answer,  filed  March 
4,  1907,  after  said  decree  of  February  27,  1907,  was  en- 
tered, cannot  be  consistently  construed  in  any  other  man- 
ner. Without  question,  at  that  time  neither  Mann  nor  his 
counsel  understood  that  the  said  decree  of  February  27  was 
final.  While  said  decree  states  that  the  court  heard  evi- 
dence, there  is  nothing  in  the  record  before  us  to  indicate 
whether  this  was  anything  more  than  a  formal  finding  by 
the  decree.  Whether  this  question  was  fully  gone  into  does 
not  appear.  It  is  quite  apparent  from  the  pleadings  and 
record  in  this  cause  that  up  to  the  time  of  filing  the  amended 
answer  and  cross-bill  by  Mann,  on  June  24,  1907,  all  par- 
ties were  proceeding  with  the  litigation  as  if  the  final  hear- 
ing on  the  question  as  to  whether  Mann  was  the  owner  of 
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a  one- fourth  equitable  interest  in  said  property  was  still  to 
be  heard  and  decided.  It  is  impractical  to  lay  down  any 
rule  which  will  be  applicable  to  every  case,  so  as  to  sepa- 
rate into  classes  those  orders  which  are  final  and  appealable 
and  those  which  are  only  interlocutory.  The  courts  ai-e 
often  called  upon  to  exercise  judgment  in  a  given  case  and 
decide  whether  or  not  an  order  is  final  or  interlocutory 
from  the  peculiar  circumstances  of  that  case.  {Camden 
and  Amboy  Railroad  Co.  v.  Stewart,  21  N.  J.  Eq.  484; 
2  Beach  on  Modern  Equity  Practice,  sec.  938.)  We  have 
no  doubt  on  this  record  that  the  order  of  February  27, 
1907,  was  interlocutory,  even  though  that  part  of  its  find- 
ing be  given  full  force  which  stated  that  Allen  W.  Mann 
is  "the  owner  of  the  equitable  imdivided  one-fourth  inter- 
est" in  the  said  property.  It  was  the  duty  of  the  trial  court 
to  hear  the  evidence  on  this  issue  on  the  final  hearing  of 
this  cause.    While  that  part  of  said  decree  of  February  27, 

1907,  might,  by  itself  alone,  be  considered  final,  we  thinly 
the  entire  decree  and  the  records  in  this  case  are  of  such 
a  nature  that  that  part  of  said  decree  can  be  modified,  if 
necessary,  uncjer  the  rule  that  prevails  in  this  State  that 
until  a  final  decree  all  previously  rendered  decretal  orders 
are  before  the  court  for  review  and  may  be  altered,  modi- 
fied or  vacated,  as  the  circumstances  may  require.  Hawk- 
ins V.  Taber,  47  111.  459;  Jeffery  v.  Robbins,  167  id.  375; 
Gibson  v.  Rees,  50  id.  383. 

As  this  case  must  be  heard  in  the  trial  court  on  the  mer- 
its, it  would  be  improper  for  us  to  express  our  views  on 
the  questions  discussed  in  the  briefs  as  to  the  trust  relations 
between  Mann  and  Price  in  the  property  here  in  question. 

For  the  error  in  not  permitting  appellant  to  introduce 
the  evidence  in  question,  the  final  decree  of  December  10, 

1908,  in  this  cause  must  be  reversed  and  the  cause  re- 
manded to  the  circuit  court  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed  and  remanded. 
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Mr.  Justice  Vickers,  dissenting: 

I  do  not  concur  in  the  views  expressed  in  the  majority 
opinion.  In  the  view  that  I  take  of  tliis  case  Price  should 
be  held  bound  by  the  determination  of  the  issue  made  up 
and  tried  between  him  and  Mann  on  the  petition  to  permit 
Mann  to  intervene.  The  situation  presented  by  this  record 
is  peculiar,  and  calls  for  the  application,  as  I  think,  of  a 
different  rule  from  that  laid  down  in  the  majority  opinion. 

The  intervention  of  Mann  in  this  case  was  after  the 
court  had  rendered  a  decree  settling  the  rights  of  all  the 
other  parties.  If  he  had  no  interest  there  was  no,  reason 
for  vacating  the  final  decree  or  otherwise  interrupting  the 
progress  of  the  cause.  If  the  application  to  intervene  had 
been  made  before  the  final  decree,  the  trial  court  would 
have,  no  doubt,  permitted  him  to  become  a  party  upon  his 
showing,  prima  facie,  an  interest  in  the  event  of  the  suit. 
But  at  the  time  the  petition  was  presented  there  was  no 
question  undetermined  in  the  case  as  to  the  interest  of  the 
parties  except  the  question  raised  by  the  petition.  Under 
section  14  of  chapter  106  of  our  statute  Mann  had  the 
right  to  come  in  at  any  time  during  the  pendency  of  the 
suit  and  answer  the  petition  and  have  his  rights  determined, 
the  same  as  though  he  had  been  made  a  party  in  the  first 
instance.    Kester  v.  Stark,  19  111.  328. 

When  the  petition  for  intervention  was  filed  the  parties 
made  up  an  issue  and  without  objection  proceeded  to  trial 
of  that  issue  before  the  court,  both  parties  introducing  evi- 
dence. The  record  shows  that  after  the  evidence  was  all 
heard  and  the  court  had  heard  the  arguments  of  counsel 
the  issue  thus  submitted  was  decided  by  the  court,  which 
will  appear  from  the  decree  of  the  court  entered  at  that 
time.  Appellant,  Price,  insists  that  the  decree  of  the  court 
entered  on  the  hearing  of  the  intervening  petition  was  in- 
terlocutory, and  that  it  was  error  in  the  court  to  refuse  to 
hear  further  evidence  in  relation  to  the  trust  claimed  by 
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Mann,  on  the  final  hearing.  I  have  no. doubt  that  this 
order  was  interlocutory, — at  least  to  the  extent  that  the 
court  might,  for  good  cause  shown  on  the  final  hearing, 
have  modified  or  vacated  it  in  furtherance  of  justice.  The 
general  rule  prevails  in  this  State  that  until  a  fir\al  decree 
all  previously  rendered  decretal  orders  are  before  the  court 
for  review,  and  may  be  altered,  modified  or  vacated,  as  the 
circumstances  of  the  case  may  require.  Hawkins  v.  Taber, 
47  111.  459;  Gibson  v.  Rees,  50  id.  383;  Jeffery  v.  Rob- 
bins,  167  id.  375. 

While  conceding  to  the  fullest  extent  the  power  of  the 
court,  on  final  hearing,  over  all  previous  orders  entered,  it 
by  no  means  follows  that,  a  court  of  equity  will  exercise 
this  power  simply  because  some  dissatisfied  party  may  re- 
quest a  reconsideration  of  the  question  settled  by  the  in- 
terlocutory order.  In  the  absence  of  any  showing  by  the 
party  against  whom  such  interlocutory  order  is  entered  that 
there  are  unconsidered  facts  which  would  tend  to  impeach 
the  correctness  of  the  decree  or  show  that  the  judgment  of 
the  .court  ought  to  be  modified  or  vacated,  the  court  is  not 
required  to  re-hear  such  interlocutory  matter.  In  other 
words,  the  court  is  not  required,  on  final  hearing,  to  go 
through  the  unnecessary  form  of  re-trying  a  question  on 
the  same  evidence  that  has  already  been  considered  and  the 
question  decided. 

Appellant  made  no  suggestion,  on  the  final  hearing,  of 
any  newly  discovered  evidence,  nor  did  he  offer  any  other 
reason  why  he  was  entitled  to  a  rehearing  upon  the  issue 
between  himself  and  appellee.  Under  these  circumstances 
I  think  the  court  properly  refused  to  re-try  this  issue. 
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John  P.  Foss,  Appellant,  vs.  The  People's  Gas  Light 

AND  Coke  Company,  Appellee. 

Opinion  Med  June  i6,  ipop — Rehearing  denied  October  14,  ipop, 

i.  Pleading — what  is  sufficient  averment  of  complainanfs  re- 
lation as  stockholder.  In  a  bill  by  a  stockholder  against  a  corpora- 
tion fot*  accounting  and  relief,  an  averment  that  "in  or  about  1857 
the  complainant  became,  ever  since  has  been  and  now  is  a  stodc- 
holder"  of  defendant  corporation  "and  the  owner  of  1500  shares, 
of  the  par  value  of  $50  each,  of  the  original  capital  stock  of  said 
defendant  corporation,"  is  a  sufficient  statement  of  complainant's 
relationship  as  a  stockholder  to  require  the  defendant  to  answer. 

2.  Same — averments  of  cross-JbiU  not  considered  in  determining 
sufficiency  of  original  bill.  In  determining  the  sufficiency  of  an 
original  bill,  facts  stated  only  in  a  cross-bill  filed  by  a  party  made 
a  defendant  on  his  intervening  petition  cannot  be  considered,  since 

■to  so  bring  extraneous  facts  into  view  would  be,  in  effect,  to  rec- 
ognize a  speaking  demurrer,  which  is  never  allowable. 

3.  Same — what  averments  in  bill  show  laches,'  An  averment  in 
a  bill  to  the  effect  that  the  complainant,  ''before  the  commence- 
ment of  this  suit,"  made  demands  upon  the  defendant  corporation 
for  an  accounting  and  for  an  opportunity,  as  a  stockholder,  to  ex- 
amine its  books,  shows  laches  on  its  face,  where  the  bill  also  shows 
that  the  complainant  has  been  a  stockholder  of  the  corporation  for 
nearly  fifty  years,  during  which  time  his  rights  have  been  demied. 

4.  Laches — when  delay  in  making  demand  will  bar  relief.  If 
a  demand  upon  a  corporation  by  a  stockholder  is  a  necessary  con- 
dition precedent  to  his  right  to  bring  suit,  unreasonable  delay  in 
making  demand  is  as  much  a  bar  as  delay  in  begfinning  suit,  and, 
if  unexplained,  his  right  to  relief  will  be  as  effectually  barred  in 
the  one  case  as  in  the  other. 

5.  Same — stockholder  must  use  due  diligence  in  seeking  relief 
against  corporation.  A  stockholder  must  act  with  due  diligence  in 
seeking  relief  against  a  corporation  for  acts  and  omissions  of  such 
a  character  as  would  naturally  be  within  his  knowledge,  and  his 
unreasonable  and  unexplained  delay  will  bar  his  rights,  notwith- 
standing the  trust  relation  existing  between  a  corporation  and  its 
stockholders. 

6.  Amendments — matter  of  amendments  in  chancery  is  largely 
within  chancellor's  discretion.  The  matter  of  allowing  amendments 
in  chancery  proceedings  is  largely  within  the  discretion  of  the  trial 
court,  and  the  Supreme  Court  will  not  reverse  for  refusal  of  leave 
to  amend  unless  there  has  been  an  abuse  of  such  discretion. 
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7.  Appeals  and  errors — when  it  is  not  error  to  dismiss  bill.  If 
a  bill,  as  amended  after  demurrer,  is  so  defective  as  to  show  that 
the  complainant  has  no  cause  for  equitable  relief,  it  is  not  error  to 
sustain  a  demurrer  to  such  amended  bill,  deny  leave  to  make  fur- 
ther amendments  and  dismiss  the  bill. 

Appkai,  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;   the  Hon.  J.  W.  Mack,  Judge,  presiding. 

Knight;  Barbour  &  Adams,  Francis  W.  Wai^ker, 
Robert  F.  Pettibonh,  and  Fred  H.  Raymond,  (H.  S.  'ft 
F.  S.  Osborne,  and  Ai^bert  G.  Wei*ch,  of  counsel,)  for 
appellant.  •  * 

Sears,  Meagher  &  Whitney,*  (James  F.  Meagher, 
and  Jesse  J.  Ricks,  of  counsel,)  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

John  P.  Foss  filed  a  bill  in  the  circuit  court  of  Cook 
county  against  the  People's  Gas  Light  and  Coke  Company, 
to  which  a  general  demurrer  was  interposed  and  sustained. 
Afterwards  Foss  filed  an  amended  bill,  to  which  a  general 
demurrer  was  sustained,  the  complainant's  application  to 
further  amend  his  bill  denied  and  the  bill  dismissed.  The 
decree  dismissing  the  bill  for  want  of  equity  having  been 
affirmed  by  the  Appellate  Court  for  the  First  District,  by 
his  further  appeal  Foss  has  brought  the  record  to  this  court 
for  review. 

Only  two  questions  are  presented  for  our  consideration : 
First,  did  the  court  err  in  sustaining  the  demurrer  to  the 
amended  bill?  Second,  if  the  bill  was  defective,  did  the 
court  err  in  denying  the  appellant's  application  for  leave 
to  amend  ? 

The  amended  bill  states  that  the  defendant  gas  company 
is  an  Illinois  corporation,  organized  under  a  special  act  of 
the  legislature  approved  February  12,  1855,  and  amended 
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in  1865;  that  said  gas  company  is  engaged  in  the  manu- 
facture and  sale  of  gas  for  illuminating  and  other  purposes 
in  the  city  of  Chicago;  that  said  company  has  since  1865^ 
been  extensively  engaged  in  the  manufacture  and  sale  of 
gas,  from  which  large  revenues  and  profits  have  been  de- 
rived which  by  right  ought  to  have  been  distributed  to  the 
stockholders;  that' about  the  year  1887  the  gas  company, 
by  merger  or  consolidation,  acquired  the  property  and  fran- 
chises of  the  Illinois  Light,  Heat  and  Power  Company, 
and  that  subsequently,  between  1887  and  1899,  a  number  of 
otiier  gas  companies  were  merged  into  or  consolidated  with 
the  appellee  company;  that  appellee,  as  such  consolidated 
company,  has  been  engaged  in  the  manufacture  and  sale  of 
gas  in  the  city  of  Chicago,  and  elsewhere  in  Cook  county, 
all  the  time  since  the  mei^ers  or  consolidations  occurred, 
and  that  from  such  business  the  company  has  derived  large 
profits  and  incomes,  the  surplus  of  which,  after  the  pay- 
ment of  its  debts  and  obligations,  is,  and  by  right  ought 
to  be,  the  property  of  its  stockholders;  that  the  original 
capital  stock  of  appellee  was  $500,000,  and  that  since  the 
company  was  organized  under  the  authority  of  the  amend- 
atory act  of  February,.  1865,  the  capital  stock  has  been  in- 
creased from  time  to  time,  as  the  exigencies  of  its  business 
and  the  purchase  of  other  properties  required,  until  now  the 
capital  stock  of  appellee  is  $35,000,000,  of  which  shares  to 
the  amount  of  $32,969,100  have  been  issued  and  are  now 
outstanding.  The  amended  bill  then  avers  "that  in  or 
about  1857  complainant  became,  ever  since  has  been  and 
now  is  a  stockholder  of  the  People's  Gas  Light  and  Coke 
Company  and  the  owner  of  1500  shares,  of  the  par  value 
of  $50  each,  of  the  original  capital  stock  of  said  defendant 
corporation,  which  were  and  are  full  paid  and  non-assess- 
able, and  that  complainant,  since  the  year  1857,  has  been, 
and  now  is,  entitled  to  receive  his  proportionate  share  of  the 
surplus  profits  earned  by  the  defendant  corporation  when- 
ever any  distribution  of  the  surplus  profits  of  defendant  has 
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been  made  to  the  stockholders  of  said  corporation."    The 
amended  bill  then  proceeds  as  follows : 

"That  at  various  times  since  1857,  which  times  com- 
plainant is  unable  to  state  definitely,  said  corporation  has 
declared  dividends  of  stock  and  money  and  has  made  dis- 
tributions of  profits  among"  its  other  stockholders  to  the  ex- 
clusion of  complainant;  that  complainant  has  participated 
in  none  of  such  distributions  of  stock,  money  or  other  prop- 
erty; that  complainant  has  inquired  of  said  corporation, 
and  of  its  officers  and  managers,  the  time  and  amount,  char- 
acter and  extent  of  such  distributions  of  stock,  money  and 
property,  but  although  complainant  has  so  as  aforesaid  de- 
manded to  know  the  times,  extent  and  character  of  said 
distributions,  yet  defendant,  its  officers  and  managers,  have 
hitherto  failed  and  refused  to  inform  complainant  thereof, 
and  still  do  so  refuse,  to  the  manifest  injury  of  complain- 
ant and  in  fraud  of  his  rights  as  a  stockholder  of  said 
corporation.  G^mplainant  is  informed  and  believes,  and  so 
states,  that  defendant  has  acquired  stocks,  bonds  and  othei 
securities  of  the  aforesaid  corporations,  by  consolidation  or 
otherwise,  which  were  and  are  of  great  value,  and  which 
complainant  is  informed  and  believes  have,  either  in  whole 
or  in  part,  been  distributed  to  .various  favored  stockholders 
of  defendant  but  complainant  has  been  excluded  from  such 
distribution;  that  complainant,  before  the  commencement 
of  this  suit,  demanded  from  defendant  a  statement  of  such 
acquisitions  and  distributions,  but  defendant  failed  and  re- 
fused to  make  any  statement  thereof  to  complainant ;  that 
the  complainant  also  demanded,  before  the  commencement 
of  this  suit,  his  proportion  of  such  stocks,  bonds  and  other 
securities  and  property,  but  defendant  failed  and  refused, 
and  still  fails  and  refuses,  to  distribute  to  complainant  his 
proportionate  share  of  the  same ;  that  before  the  commence- 
ment of  this  suit  complainant  demanded  of  defendant  that 
it  account  with  him  for  the  profits  of  its  said  business  and 
concerning  the  management  thereof,  and  that  it  inform  the 
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complainant  of  the  terms  and  conditions  upon  which  de- 
fendant acquired  the  properties,  privil^es,  franchises  and 
effects  of  the  aforesaid  companies,  and  of  the  terms  and 
conditions  upon  which  it  holds  the  same,  and  the  amount, 
character  and  value  thereof;    and  also,  before  the  com- 
mencement of  this  suit,  demanded  of  the  defendant  oppor- 
tunity to  examine  the  books,  records  and  papers  of  the 
defendant,  and  demanded  a  statement  of  the  conditions  of 
the  business  of  defendant  and  of  the  conditions  upon  which 
the  defendant  acquired  the  aforesaid  securities,  properties, 
franchises,  privileges  and  effects  of  the  aforesaid  companies, 
and  demanded  the  proportion  of  the  capital  stock  of  said 
company  distributable  to  complainant  by  reason  of  his  orig- 
inal holdings,  and  demanded  an  account  by  defendant  of 
and  concerning  its  business  and  affairs  since  complainant 
became  a  stockholder  therein,  and  of  the  amount  of  its 
profits  distributed  to  its  stockholders,  as  aforesaid,  and  of 
the  amount  and  disposition  of  the  profits  distributable  to 
complainant  on  account  of  his  said  holding  and  ownership, 
as  aforesaid,  and  the  privilege  of  inspectir^  the  books,  rec- 
ords and  papers  of  defendant  to  which  complainant  is  en- 
titled as  a  stockholder,  as  aforesaid,  but  the  complainant 
further  shows  that  defendant  failed  and  refused,  and  still 
does  fail,  neglect  and  refuse,  to  account  to  complainant  for 
the  profits  of  its  said  business  or  concerning  the  manage- 
ment thereof,  and  to  inform  complainant  of  the  terms  and 
conditions  upon  which  the  said  defendant  has  acquired  the 
property  and  franchises  of  the  aforesaid  companies,  or  the 
terms  or  conditions  upon  which  defendant  holds  the  same, 
or  the  amotmt,  character  or  value  thereof,  and  has  hereto- 
fore failed,  neglected  and  refused,  and  still  does,  to  permit 
complainant  to  ascertain  from  the  books,  records  and  papers 
of  defendant  the  past  or  present  condition  of  its  business  or 
the  conditions  upon  which  defendant  acquired  the  aforesaid 
securities,  properties  and  franchises  of  the  aforesaid  com- 
panies, and  failed  and  refused,  and  still  does  fail  and  re- 
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fuse,  to  distribute  to  the  complainant  his  proportion  of  the 
capital  stock  of  said  company  distributable  to  him  by  rea- 
son of  his  original  holdings,  and  the  increase  thereof,  and 
failed  and  refused,  and  still  does  fail  and  refuse,  to  render 
complainant  an  account  concerning  its  business  and  affairs 
and  the  amount  of  its  profits  distributable  to  its  stockhold- 
ers, as  aforesaid,  and  of  the  amount  and  disposition  of  the 
profits  distributable  to  complainant  upon  account  of  his  said 
holdings,  as  aforesaid,  and  defendant  failed,  neglected  and 
refused,  and  still  does  fail,  neglect  and  refuse,  to  allow  the 
complainant  the  privilege  of  inspecting  the  books,  records 
and  papers  of  defendant;  that  the  officers  and  agents  of 
defendant  are  fraudulently  diverting  the  revenue,  gains  and 
profits  of  said  corporation  from  the  proper  channels  and 
from  its  stockholders  proportionately,  and  are  applying  said 
revenue,  gains  and  profits  to  the  benefit  of  certain  of  the 
stockholders  of  said  company,  and  thereby  defrauding  com- 
plainant and  others  of  said  stockholders  of  his  and  their 
rights  in  the  premises,  and  that  defendant  is  conspiring  with 
various  persons  to  complainant  unknown,  but  who,  when 
discovered,  he  prays  may  be  made  parties  to  this  bill,  to 
deprive  complainant  of  his  proportionate  share  of  the  reve- 
nues, gains  and  profits  of  defendant  and  of  his  rights  as  a 
stockholder,  and  so  conspiring  is  distributing  to  such  other 
unknown  persons  certain  of  the  moneys  and  profits  and 
things  valuable  which  of  right  belong  to  complainant,  and 
thereby  defrauding  complainant,  to  his  irreparable  loss  and 
injury,  and  complainant  fears  and  charges  that  he  is  in  dan- 
ger of  losing  the  amount  due  him  as  his  proportionate  share 
of  said  revenue,  gains  and  profits  of  said  corporation  un- 
less some  suitable  person  is  appointed  by  this  honorable 
court,  as  receiver,  to  receive  and  take  charge  of  the  books 
of  account  of  said  corporation  and  collect  the  amounts  due 
the  same,  and  receive  and  take  charge  of  said  corporation's 
assets  and  collect  and  receive  the  revenue,  gains  and  profits 
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due  or  to  become  due  to  defendant  as  one  of  the  stockhold- 
ers and  owners  of  stock  therein." 

The  prayer  of  the  amended  bill  was  for  an  answer,  and 
that  defendant  may  be  required  to  "account  to  complainant 
of  and  concerning  the  business  and  affairs  of  said  company 
since  complainant  has  been  a  stockholder  therein,  as  afore- 
said, the  amount  and  character  of  its  capital,  the  amount  of 
said  capital  to  which  complainant  has  become  entitled,  from 
time  to  time,  by  reason  of  the  increase  of  said  capital,  and 
what,  if  any,  disposition  has  been  made  thereof,  and  con- 
cerning the  profits  made  by  defendant  in  its  business  since 
complainant  has  been  a  stockholder  therein,  and  concerning 
the  amount  of  the  profits  of  said  consolidated  corporation, 
and  to  set  forth  and  discover  the  amount  and  nature  of 
such  profits  payable  to  complainant  on  account  of  his  said 
holdings,  and  what,  if  any,  disposition  has  been  made  there- 
of, and  to  set  forth  and  discover  the  nature  and  character 
of  the  transactions  between  the  defendant  and  the  aforesaid 
corporations  whose  property  and  franchises  have  been  ac- 
quired by  the  defendant  by  lease,  purchase  or  otherwise,  or 
through  consolidation,  and  the  amount  and  character  of  the 
securities  acquired  by  defendant  as  the  result  of  such  lease, 
purchase  or  consolidation,  and  what  disposition  has  been 
made  thereof,  and  the  nature,  character  and  proportion  of 
said  securities  distributable  to  complainant  upon  account  of 
his  holdings,  as  aforesaid,  and  upon  account  of  the  stock 
to  which  complainant  would  be  entitled  by  reason  of  his 
said  holdings  and  by  reason  of  the  increase  in  the  capital 
of  defendant,  and  what,  if  any,  disposition  has  been  made 
thereof,  and  that  defendant  may  be  required  to  pay  com- 
plainant such  sums  as  may  be  found  to  be  due  upon  such 
accounting,  together  with  legal  interest,  and  that  defendant 
may  be  decreed  to  surrender  to  complainant  the  proportion 
of  the  capital  of  defendant  to  which  complainant  is  entitled 
by  reason  of  his  ownership  of  said  fifteen  per  cent  of  the 
original  capital  of  defendant,  and  such  securities  as  have 
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been  acquired  by  the  defendant  either  by  purchase,  lease  or 
through  the  consolidation  of  said  defendant  with  the  afore- 
said companies  as  complainant  may  be  entitled  to  receive, 
and  that  defendant  may  be  required  to  set  forth  and  dis- 
cover the  nature  and  extent  of  complainant's  rights,  from 
time  to  time,  as  a  stockholder  in  defendant,  and  of  the  bus- 
iness and  affairs  of  defendant  since  complainant  has  been 
a  stockholder  therein,  so  far  as  may  be  necessary  to  a  com- 
plete adjustment  of  the  accounts  between  complainant  and 
defendant  and  as  equity  may  require,  and  to  that  end  that 
defendant  may  be  required,  under  the  supervision  of  the 
court,  upon  such  terms  as  may  seem  proper,  to  submit  its 
books,  records  and  papers  for  the  inspection  of  complain- 
ant or  his  solicitors,  or  so  much  thereof  as  may  be  neces- 
sary to  a  complete  understanding  of  the  business  and  affairs 
of  defendant  since  complainant  has  been  a  stockholder,  and 
that  some  proper  person  may  in  the  meantime  be  appointed 
by  the  court,  as  receiver,  to  take  charge  of  said  corpora- 
tion's books  of  account  and  collect  the  accoimts  due  and 
receive  and  take  charge  of  said  corporation's  assets,  and 
collect  whatever  other  money  or  property  may  belong  or 
be  due  to  said  corporation,  and  receive  and  collect  the  reve- 
nue, gains  and  profits  now  due  said  corporation  and  to  be- 
come due,  and  that  complainant  may  have  such  other  and 
further  relief  as  equity  may  require." 

The  first  question  arising  upon  this  record  is  the  suffi- 
ciency of  the  averment  as  to  appellant's  relation  to  the  cor- 
poration. The  appellee  contends  that  the  statement  in  the 
amended  bill  "that  in  or  about  1857  complainant  became, 
ever  since  has  been  and  now  is  a  stockholder  of  the  Peo- 
ple's Gas  Light  and  Coke  Company  and  the  owner  of  1500 
shares,  of  the  par  value  of  $50  each,  of  the  original  capital 
stock  of  said  defendant  corporation,"  is  the  statement  of 
a  mere  legal  conclusion,  and  this  contention  has  been  sus- 
tained by  the  circuit  and  Appellate  Courts.  Whether  this 
averment  is  sufficient  to  require  appellee  to%answer  the  bill 
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has  received  exhaustive  discussion  by  counsel,  both  in  their 
briefs  and  in  the  oral  argument.  The  general  rule  that  a 
pleading,  in  equity  as  well  as  at  law,  should  state  facts  and 
not  mere  conclusions  of  law  is  plain  enough,  but  it  is  not 
always  an  easy  matter  to  determine  whether  a  particular 
statement  in  a  pleading  is  a  statement  of  facts  which 
ought  to  be  pleaded  or  a  conclusion  of  law  which  should 
be  avoided.  So  far  as  we  know,  no  one  has  attempted  to 
formulate  a  rule  which  will  enable  one  in  all  cases  to  de- 
termine whether  a  statement  belongs  to  one  class  or  the 
other.  The  books  abound  with  cases  where  it  became  nec- 
essary to  determine  whether  a  particular  statement  was  a 
statement  of  ultimate  fact  or  an  inference  of  law.  But 
these  cases,  while  useful  as  mere  precedents,  are  of  little 
value  as  authorities,  except  where  the  same  statement  oc- 
curs under  like  circumstances.  As  we  understand  appel- 
lee's contention,  it  is  that  appellant  should  state  the  manner 
in  which  he  became  a  stockholder  and  the  owner  of  the 
shares  claimed.  The  general  statement  in  the  bill  that  ap- 
pellant in  1857  'T[)ecame,  ever  since  has  been  and  now  is  a 
stockholder"  of  the  appellee  company  "and  the  owner  of 
1500  shares,  of  the  par  value  of  $50  each,  of  the  original 
capital  stock  of  said  defendant  corporation,"  is  a  charge  or 
statement  of  an  ultimate  fact.  Story,  in  his  work  on  Equity 
Pleadings,  (loth  ed.  sec.  28,)  says:  "A  general  charge  or 
a  statement,  however,  of  the  matter  of  fact  is  sufficient,  and 
it  is  not  necessary  to  charge  minutely  all  the  circumstances 
which  may  conduce  to  prove  the  general  charge,  for  these 
circumstances  are  properly  matters  of  evidence,  which  need 
not  be  charged  in  order  to  let  them  in  as  proofs."  Hiad 
appellant  stated  in  his  bill  that  in  1857  he  was  asked  to 
subscribe  for  stock  in  the  defendant  company,  and  that  he 
thereupon  signed  his  name  to  a  subscription  list,  by  which 
he  agreed  to  subscribe  for  1500  shares,  and  that  afterwards 
he  was  called  upon  by  the  company  and  paid  the  full  amount 
of  $50  per  share,  which  was  then  and  there  accepted  by 
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said  company,  and  that  thereupon  said  company,  by  its  duly 
elected  president  and  secretary,  then  and  there  issued  to  ap- 
pellant a  certificate  of  stock,  under  the  corporate  seal  of 
the  company,  in  evidence  of  appellant's  ownership  of  1500 
shares  of  the  original  capital  stock  of  said  company,  and 
that  thereupon  appellant's  name  was  duly  enrolled  upon 
the  books  of  said  corporation  as  a  stockholder,  these  sev- 
eral averments  would  be  merely  evidentiary  in  their  char- 
acter, and  when  taken  together  they  would  tend  to  prove 
that  appellant  was  a  stockholder  and  the  owner  of  1500 
shares  of  stock;  or  if  the  facts  above  recited 'were  stated 
with  reference  to  another  person,  and  appellant  should  add 
the  averment  that  after  the  issuance  of  said  stock  to  such 
other  person  said  stock  was  duly'  assigned  to  appellant  for 
a  valuable  consideration  and  transferred  on  the  books  of 
the  company  to  appellant,  this  would  not  change  the  situ- 
ation. The  facts  averred  would  be  subsidiary  in  their  na- 
ture and  tend  to  prove  the  ultimate  fact  charged  that  the 
appellant  is  a  stockholder  and  the  owner  of  said  shares. 
We  cannot  conceive  of  any  averment  that  could  be  made  in 
elaboration  of  the  statement  that  appellant  is  a  stockholder 
and  the  owner  of  these  shares  of  stock  that  would  not  be 
open  to  the  objection  that  it  was  an  unnecessary  pleading 
of  evidentiary  facts.  If  the  leg^l  rights  of  a  stockholder 
and  the  owner  of  shares  of  stock  were  varied  according  to 
the  method  by  which  those  relations  were  created,  and  ap- 
pellant sought  the  enforcement  of  rights  that  only  belong 
to  such  stockholders  and  owners  of  stock  as  acquired  these 
relations  in  a  particular  method,  then  it  would  be  neces- 
sary to  aver,  not  merely  the  general  relation,  but  the  fact 
that  such  relation  was  acquired  in  accordance  with  the 
method  which  gave  rise  to  the  rights  claimed.  But  we  are 
aware  of  no  special  circumstances  which  distinguish  be- 
tween stockholders,  giving  to  one  rights  which  are  denied 
to  others.  The  general  rule  is  that  all  stockholders  stand 
on  an  equal  footing,  both  as  to  benefits  and  burdens.    There 
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is  no  ambiguity  in  this  statement.  No  one  could  be  de- 
ceived or  misled  as  to  the  basis  upon  which  appellant  rests 
his  claim.  He  charges  that  he  is  a  stockholder  in  the  gas 
company.  He  sets  forth  when  he  became  such  stockholder 
and  the  extent  of  his  ownership  in  the  capital  stock.  This 
is  enough  to  enable  appellee  to  answer  this  part  of  the  bill. 
A  simple  denial  of  this  averment  will  form  an  issue  of  fact 
which  is  susceptible  of  being  tried  and-  determined. 

Samuel  Doll,  having  been  made  a  party  defendant  up- 
on his  intervening  petition  claiming  that  he  had  purchased 
one-fourth  interest  in  the  stock  of  appellant  since  the  com- 
mencement of  the  suit,  filed  a  cross-bill,  in  which  some 
averments  are  made  in  relation  to  the  ownership  of  the 
stock  in  question  that  are  not  contained  in  the  amended 
bill  of  appellant.  Doll's  cross-bill'  was  dismissed  on  de- 
murrer and  he  has  not  appealed  from  that  order.  Both  of 
the  parties  to  this  appeal,  however,  have  discussed  the  de- 
murrer to  appellant's  bill  in  the  light  of  certain  averments 
that  are  only  found  in  Doll's  cross-bill.  In  this  respect 
counsel  are  under  a  misapprehension.  The  cross-bill  is  not 
properly  before  this  court,  and  if  it  were,  facts  stated  only 
in  it  could  not  be  considered  in  determining  the  sufficiency 
of  the  amended  bill.  To  thus  bring  extraneous  facts  into 
view  would,  in  effect,  be  to  recognize  a  speaking  demurrer, 
which  is  never  allowable. 

The  next  objection  urged  to  the  amended  bill  is,  that  it 
shows  upon  its  face  that  appellant  has  been  guilty  of  such 
laches  as  to  bar  his  recovery.  There  are  two  averments  in 
the  amended  bill  of  demands  made  by  appellant  upon  ap- 
pellee,— one  a  demand  that  appellee  account  with  appellant, 
and  the  other  that  appellant  ber  given  an  opportunity  to 
examine  the  books.  The  time  when  these  demands  were 
made  is  stated  to  have  been  "before  the  commencement  of 
this  suit."  About  forty-eight  years  elapsed  between  the 
time  when  appellant  became  a  stockholder  and  the  com- 
mencement of  this  suit.    A  demand  made  any  time  between 
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1857  and  the  filing  of  the  bill  would  sustain  the  averments 
in  this  respect.  Construing  the  pleading  most  strongly 
against  the  appellant,  it  must  be  assumed  that  the  demands 
stated  were  made  at  the  earliest  time  they  could  have  been 
made  after  he  became  a  stockholder.  The  making  of  a 
demand  forty  or  fifty  years  before  the  bringing  of  the  suit 
would  amount  to  nothing.  If  a  demand  was  a  necessary 
condition  precedent  to  the  right  to  sue,  it  seems  inevitable 
that  appellant  was  guilty  of  gross  laches  either  in  making 
his  demand  or  in  the  commencement  of  the  suit.  Want  of 
diligence  in  making  such  demand  is  as  much  a  barrier  as 
delay  in  the  commencement  of  the  suit,  and  if  unexplained, 
the  door  of  equitable  relief  will  be  closed  to  him  in  the  one 
case  as  well  as  in  the  other.  There  is  no  attempt  in  this 
bill  to  explain  or  excuse  this  unusual  delay. 

Appellant  seeks  to  invoke  the  rule  applicable  to  trust  re- 
lations. It  is  contended  that  a  corporation  is  a  trustee  for 
its  stockholders,  and  that  the  rule  which  prohibits  a  trustee 
from  relying  on  laches  when  called  to  an  account  in  respect 
to  the  trust  is  applicable  to  the  situation  presented  by  this 
bill.  There  is  some  confusion  in  the  authorities  in  regard 
to  the  true  basis  upon  which  courts  of  equity  take  jurisdic- 
tion, at  the  suit  of  a  shareholder,  for  the  purpose  of  admin- 
istering affirmative  or  restrictive  relief.  Many — ^perhaps 
the  majority — of  the  law  writers  of  recognized  ability  have 
referred  the  jurisdiction  to  the  general  power  which  courts 
of  equity  exercise  over  the  subject  of  trusts.  Thus,  in 
Morawetz'on  Corporations  (vol.  i,  sec.  237,)  it  is  said: 
"The  relation  between  a  corporation  and  its  several  mem- 
bers may,  for  practical  purposes,  be  treated  as  that  of  trus- 
tee and  cestui  que  trust/'  In  High  on  Injunctions  (vol.  2, 
sec.  1 184,)  it  is  said  that  the  jurisdiction  of  equity  to  con- 
trol or  restrain  the  operations  of  corporate  bodies  "may  not 
inappropriately  be  considered  as  a  branch  of  the  general 
jurisdiction  of  courts  of  equity  over  the  subject  of  tnists." 
Whatever  may  be  the  diversity  of  views  in  respect  to  the 
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basis  of  the  jurisdiction,  there  is  substantial  unanimity 
among  the  authorities  that  the  jurisdiction  in  a  proper  case 
exists  to  redress  grievances  of  a  shareholder  which  are 
personal  to  himself  as  such  shareholder.  "A  shareholder 
must,  however,  use  due  diligence  in  the  assertion  of  his 
rights  to  entitle  him  to  relief,  in  equity,  against  a  wrongful 
diversion  of  corporate  funds  or  other  misconduct  on  the 
part  of  the  company,  and  negligence  on  his  part  in  insti- 
tuting proceedings  will  deprive  him  of  the  relief  desired." 
High  on  Injunctions,  sec.  1206. 

Coquard  v.  National  Linseed  Oil  Co.  171  111.  480,  was 
a  bill  by  a  stockholder  against  the  corporation  in  which 
the  stockholder  prayed  for  the  complete  discovery  of  the 
affairs  and  conditions  of  the  corporation;  that  it  and  its 
officers  should  be  enjoined  from  interfering  with  him  in 
the  exercise  of  his  right  to  examine  the  books  of  the  com- 
pany, and  from  negotiating  a  proposed  loan  or  declaring 
or  paying  any  further  dividends,  and  for  a  receiver,  and 
other  relief.  The  bill  was  dismissed  on  demurrer!  Laches 
upon  the  part  of  the  stockholder,  apparent  upon  the  face  of 
the  bill,  was  urged  as  a  reason  for  denying  relief.  In  ref- 
erence to  that  question  this  court,  on  page  484,  said :  "He 
has  been  a  stockholder  since  June  15,  1889,  and,  for  aught 
that  appears,  participated  in  the  alleged  illegal  acts  of  which 
he  complains,  in  respect  to  the  acquirement  of  linseed  oil 
mills  and  the  trust  character  of  the  business  done.  From 
that  time  he  has  had,  so  far  as  appears,  full  knowledge  of 
the  occurrences  which  he  recites,  at  the  time  they  took  place. 
As  a  stockholder  he  presumably  had  such  knowledge,  and 
his  participation  or  laches  of  many  years  would,  either  of 
them,  bar  him  from  obtaining  relief  on  his  own  account 
The  general  rule  is,  that  a  complainant  must  be  free  from 
participation  in  the  illegality  or  wrong  of  which  he  com- 
plains, and  his  acquiescence  and  long  delay  will  prevent  him 
from  taking  personal  advantage  of  their  invalidity." 
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The  above  authority  is  applicable  to  the  case  at  bar.  The 
acts  and  omissions  on  the  part  of  the  corporation  of  which 
appellant  complains  are  in  the  main  such  as  would  naturally 
be  within  his  knowledge.  If  the  company  had  refused  to 
pay  the  appellant  any  dividends  or  otherwise  recognize  his 
rights  as  a  stockholder,  these  facts  have  been  known  to 
appellant  during  all  the  years  he  has  been  a  stockholder. 
Having  knowledge  that  the  company  was  pursuing  a  course 
of  conduct  in  respect  to  appellant  that  amounted  to  a  total 
denial  of  all  his  rights  as  a  stockholder,  reasonable  diligence 
required  that  he  should  have  made  his  appeal  to  a  court 
of  equity  before  his  claim  became  stale.  Wilcoxon  v.  Wil- 
coxon,  230  111.  93. 

Appellant  finally  contends  that  the  court  erred  in  re- 
fusing him  leave  to  amend  his  bill  after  the  demurrer  had 
been  sustained  the  second  time.  The  question  of  allowing 
amendments  in  chancery  proceedings  is  one  very  much  in 
the  discretion  of  the  trial  court,  and  this  court  will  not  re- 
verse for  refusing  leave  to  amend  unless  there  has  been  an 
abuse  of  discretion.  {March  v.  Mayers,  85  111.  177.)  The 
general  rule  is,  that  if  the  bill  is  a  defective  statement  of 
a  good  cause  of  action,  the  bill  should  be  retained  for 
amendment,  (Puterbaugh  v.  Blliott,  22  111.  157,)  but  if  the 
bill  is  so  defective,  in  substance,  as  to  show  that  the  com- 
plainant has  no  cause  for  equitable  relief,  it  is  not  error 
to  dismiss  the  bill,  especially  after  the  court  has  sustained 
one  demurrer  and  the  complainant  has  had  an  opportimity 
to  avoid  the  objections  by  amendments.  We  conclude  that 
there  was  no  abuse  of  discretion  in  refusing  appellant  leave 
to  amend  his  bill. 

It  follows  from  what  has  been  said  that  there  was  no 
error  in  sustaining  the  demurrer  and  dismissing  the  appel- 
lant's bill. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Albert  Seith,  Appellee,  vs.  The  Commonwealth  Elec- 
tric Company,  Appellant. 

Opinion  Hied  April  23,  ipop — Rehearing  denied  October  ip,  igop. 

1.  Trial — what  tends  to  show  negligence  with  respect  to  elec- 
tric wire.  In  an  action  against  an  electric  company  for  injuries 
inflicted  upon  the  plaintiff  by  a  shock  from  a  fallen  live  wire,  tes- 
timony that  the  insulation  was  loose  and  hanging  in  threads,  that 
a  kite  had  hung  on  the  wire  for  a  week  or  two  and  that  there  were 
no  guard  wires  to  keep  broken  wires  from  falling,  tends  to  show 
negligence  by  the  defendant  as  respects  the  falling  of  the  wire; 
and  the  fact  that  the  testimony  is  contradicted  cannot  be  considered 
by  the  court  on  a  motion  to  direct  a  verdict 

2.  Negligence — negligent  act  need  not  be  sole  cause  to  be  the 
proximate  cause.  To  constitute  proximate  cause  the  negligent  act 
or  omission  need  not  be  the  sole  cause  nor  the  last  or  nearest  cause, 
but  it  is  sufficient  if  it  concurs  with  some  other  cause  acting  at  the 
same  time,  which,  in  combination  with  it,  produces  the  injury,  or 
if  it  sets  in  motion  a  chain  of  circumstances  and  operates  on  them 
in  a  continuous  sequence,  unbroken  by  a  new  or  independent  cause. 

3.  Same — injury  must  be  natural  and  probable  result  of  negli- 
gent act.  While  it  is  not  necessary,  to  constitute  proximate  cause, 
that  the  person  guilty  of  a  negligent  act  or  omission  might  have 
foreseen  the  precise  form  of  the  injury,  yet  it  must  appear  that  the 
injury  was  the  natural  and  probable  result  of  his  negligence;  and 
the  question  is  not  determined  by  the  existence  or  non-existence  of 
intervening  events,  but  by  the  character  thereof  and  the  natural 
connection  between  the  original  act  and  the  injurious  consequences. 

4.  Same — when  existence  of  condition  is  not  proximate  cause. 
If  a  negligent  act  does  nothing  more  than  furnish  a  condition  by 
which  an  injury  is  made  possible,  and  such  condition,  by  the  sub- 
sequent act  of  a  third  person,  causes  an  injury,  the  two  acts  are 
not  concurrent  and  the  existence  of  the  condition  is  not  the  proxi- 
mate cause  of  the  injury. 

5.  Same — when  act  of  third  person  does  not  excuse  wrongdoer. 
If  the  intervening  cause  of  an  injury  is  set  in  operation  by  the 
original  negligent  act  or  omission,  such  original  negligence  is  still 
the  proximate  cause,  and  if  the  circumstances  are  such  that  the  in- 
jurious consequences  might  have  been  foreseen  as  likely  to  result 
from  the  original  negligent  act  or  omission,  the  act  of  the  third 
person  will  not  excuse  the  original  wrongdoer. 

6.  Same — when  the  first  negligent  act  is  not  proximate  cause. 
Where  the  act  of  a  third  person,  which  is  the  immediate  cause  of 
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an  injury,  is  such  as  in  the  exercise  of  reasonable  diligence  would 
not  be  anticipated,  and  the  third  person  is  not  under  the  control  of 
the  one  guilty  of  the  first  negligent  act  or  omission,  the  connection 
between  the  first  negligence  and  the  injury  is  broken  and  the  first 
negligence  is  not  the  proJcimate  cause. 

7.  Same — test  in  determining  the  question  of  proximate  cause. 
The  test  in  determining  the  question  of  proximate  cause  is  whether 
the  person  guilty  of  the  first  negligent  act  or  omission  might  have 
reasonably  anticipated  the  intervening  cause  as  a  natural  and  prob- 
able result  of  his  own  negligence,  and,  if  so,  the  connection  be- 
tween such  negligence  and  the  injury  is  not  broken  by  the  inter- 
vening cause. 

8.  Same — electric  company  is  liable  for  injury  resulting  from 
effort  to  remove  danger  of  live  wire.  An  electric  company  may 
reasonably  anticipate,  in  case  a  live  wire  should  fall  upon  the 
sidewalk  or  where  persons  using  the  sidewalk  or  roadway  are 
likely  to  be  injured,  that  someone  may  attempt  to  remove  it  to 
prevent  injury,  and  if,  as  a  result  of  such  attempt,  some  other 
person  is  injured,  the  company  is  liable. 

9.  Same — when  electric  company  is  not  liable  for  injury  from 
live  wire.  Where  a  live  wire,  which  has  just  fallen  between  the 
sidewalk  and  the  curb  of  a  street,  where  it  would  do  no  injury  to 
a  person  on  the  sidewalk  or  roadway,  is  struck  by  a  policeman  with 
his  club  and  thrown  upon  a  person  standing  on  the  sidewalk,  the 
company  owning  the  wire  is  not  liable  for  the  injury  to  such  per- 
son, there  being  no  explanation  of  the  policeman's  act  and  no  neg- 
ligence imputable  to  the  company  in  not  removing  the  wire  before 
the  injury  but  only  ip  not  preventing  the  wire  from  falling. 

ViCKERS  and  Carter,  JJ.,  dissenting. 

Appeai.  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  R.  W.  Cu^ford,  Judgfe,  pre- 
siding. 

F.  M.  Cox,  F.  J.  Canty,  J.  C.  M.  Clow,  and  E.  E. 
Gray,  for  appellant: 

Even  if  plaintiff's  evidence  be  true,  it  shows  that  no  act 
On  the  part  of  the  defendant  was  a  proximate  cause  of  the 
injury.  The  act  of  the  police  officer  in  striking  the  wire, 
as  plaintiff  claims  he  did,  was,  under  the  circiunstances  and 
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the  conditions  as  they  existed  there,  so  uncalled  for,  unnec- 
essary and  without  excuse  that  it  must  be  considered  an  in- 
dependent, intervening  act  and  the  sole  proximate  cause  of 
plaintiff's  injury.  IVolff  Manf.  Co\  v.  Wilson,  152  111.  9; 
Fitzgerald  v.  Timony,  34  N.  Y.  Supp.  460 ;  Railway  Co.  v. 
Hedge,  62  N.  W.  Rep.  887 ;  Wallace  v.  Oil  Co.  66  Fed. 
Rep.  260;  Cross  v.  Railway  Co.  36  Pac.  Rep.  673;  Rock- 
ford  V.  Tripp,  83  111.  247 ;  Brown  v.  Railway  Co.  20  Mo. 
App.  222;  Course  v.  Railway  Co.  2  N.  Y.  Supp.  312. 

Morse  Ives,  for  appellee : 

The  fact  that  the  defendant's  wire  was  down,  hanging 
loose  in  the  public  street,  is  prima  facie  evidence  of  defend- 
ant's negligence.  Haynes  v.  Gas  Co.  114  N.  C.  203;  Lin- 
ton V.  Power  Co.  188  Mass.  276;  O'Leary  v.  Light  Co.  107 
App.  Div.  505 ;  Electric  Co.  v.  Simpson,  21  Colo.  371. 

The  negligence  of  the  defendant  concurred  with  the  act 
of  the  policeman.  The  injury  to  the  plaintiff  followed  natu- 
rally from  the  negligent  act  of  the  defendant,  and  the  de- 
fendant might  readily  have  anticipated  that  some  injury 
might  result  to  somebody,  in  some  manner,  by  reason  of  a 
heavily  charged  electric  wire  falling  and  remaining  in  a  pub- 
lic street.  Carterville  v.  Cook,  129  111.  152;  Car  Co.  v. 
Laack,  143  id.  242;  McGregor  v.  Reid,  Murdoch  &  Co. 
178  id.  464;  Armour  &  Co.  v.  Golkowska,  202  id.  144; 
Railroad  Co.  v.  Harrington,  192  id.  10;  Electric  Co.  v. 
Rose,  214  id.  545;  Traction  Co.  v.  Wilson,  217  id.  47; 
Siegel,  Cooper  drCo.v.  Trcka,  218  id.  559;  Railroad  Co.  v. 
Siler,  229  id.  390;  Flanagan  v.  Wells  Bros.  Co.  237  id.  82; 
Kansas  City  v.  Gilbert,  65  Kan.  469. 

The  following  cases  not  only  support  the  principle  we 
contend  for,  but  are  very  similar  in  their  facts  to  the  case 
at  bar :  Kansas  City  v.  Gilbert,  65  Kan.  469 ;  l,undeen  v. 
Light  Co.  17  Mont.  32;  Twist  v.  Rochester,  37  App.  Div. 
307;  Smith  V.  Telephone  Co.  113  Mo.  App.  429;  Telephone 
Co.  V.  Thomas,  99  S.  W.  Rep.  879. 
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Mr.  Chieip  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  appellee,  Albert  Seith,  brought  this  action  on  the 
case  in  the  circuit  court  of  Cook  county  against  the  appel- 
lant, Commonwealth  Electric  Company.  The  declaration  in 
various  counts  charged  the  defendant  with  a  failure  to  use 
ordinary  care  to  guard,  protect  and  maintain  a  wire  used 
for  the  transmission  of  electricity  over  a  public  sidewalk  in 
the  city  of  Chicago,  and  using  wire  that  was  frail  and  weak, 
and  allowing  the  insulation  to  become  worn,  and  n^ligently 
allowing  the  wire  to  come  in  contact  with  another  electric 
wire,  causing  it  to  break  and  one  end  to  fall  upon  the  side- 
walk. It  was  alleged  that  the  plaintiff,  while  walking  on 
the  sidewalk  and  exercising  due  care  and  caution,  came  in 
ccTntact  with  the  wire  and  was  thereby  injured.  The  de- 
fendant filed  a  plea  of  the  general  issue,  and  upon  a  trial 
there  was  a  verdict  and  judgment  for  $4000  damages,  and 
the  judgment  has  been  affirmed  by  the  Appellate  Court  for 
the  First  District. 

The  question  raised  by  the  brief  and  argument  of  coun- 
sel is  whether  the  trial  court  erred  in  refusing  to  direct  a 
verdict  for  the  defendant. 

The  evidence  was  to  the  following  effect :  The  city  of 
Chicago  granted  a  license  to  the  defendant  to  suspend  its 
wires  over  certain  streets,  and  one  condition  was  that  the 
wires  should  be  properly  insulated,  and  all  overhead  con- 
ductors should  be  protected  Sy  guard  wires  or  other  suitable 
mechanical  device  or  devices.  A  line  of  the  electric  wires 
tan  south  on  the  west  side  of  Noble  street  from  a  pole  at 
the  south-west  corner  of  its  intersection  with  Grant  avenue, 
a  street  running  east  and  west.  The  next  pole  south  on 
Noble  street  was  about  one  hundred  feet  distant.  There 
were  four  cross-arms  on  the  poles  and  the  wires  of  the  de- 
fendant were  on  the  top  cross-arm.  They  had  been  up 
about  eight  or  nine  months,  and  the  insulation  was  the  same 
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kind  ordinarily  used  and  was  good  when  the  wires  were 
strung.  On  August  19,  1903,  two  of  the  defendant's  wires 
were  burned  off  between  these  two  poles,  and  the  wire  which 
caused  the  injury  to  plaintiff  fell  on  the  ground  between  the 
sidewalk  and  the  roadway,  near  the  middle  of  a  space  about 
five  or  six  feet  wide,  about  twenty  feet  north  of  the  second 
pole  and  near  the  south  end  of  a  building  at  the  comer  in 
question.  A  policeman  was  getting  off  a  Noble  street  car 
at  the  street  intersection  and  saw  the  wire  drop,  and  two 
little  g^rls,  who  were  thirteen  years  old  at  the  time  of  the 
trial,  in  1907,  were  comii^  out  of  an  alley  south  of  said 
comer  building  and  saw  the  wire  which  had  just  fallen, 
while  it  was  still  in  motion.  Afterward  it  laid  still  on  the 
ground.  The  first  floor  of  the  building  on  the  comer  was 
occupied  by  a  saloon,  and  the  plaintiff  lived  in  a  flat  in  the 
third  story  of  that  building.  The  two  children  went  to  the 
front  door  of  the  saloon  on  Grant  avenue  and  told  the  sa- 
loon-keeper that  a  live  wire  was  broken  and  had  fallen  to 
the  ground.  The  children  had  come  around  to  the  side  door 
near  the  rear,  on  Noble  street,  and  two  policemen  who  were 
in  the  saloon  when  they  gave  notice  came  out  and  one  of 
the  policemen  went  where  the  wire  was  lying.  The  police- 
man who  had  just  got  off  the  street  car  went  into  the  saloon 
and  ordered  a  glass  of  beer.  About  the  time  that  tlie  police- 
man went  where  the  wire  was,  the  plaintiff  came  down  from 
his  flat  by  the  back  stairs  at  the  rear  of  the  building,  carry- 
ing a  pail.  The  disputed  question  of  fact  was  whether  the 
plaintiff  then  picked  up  the  wire  or  whether  it  was  thrown 
on  him  by  one  of  the  policemen.  The  two  children  testi- 
fied that  as  the  plaintiff  was  walking  south  on  the  sidewalk, 
the  policeman  who  stood  by  the  wire  struck  it  with  his  club 
and  knocked  it  toward  the  sidewalk,  and  that  the  plaintiff 
caught  it  with  his  hand  and  brought  it  against  his  breast 
and  fell  down,  with  his  head  to  the  west  and  his  feet  to  the 
east,  on  the  space  between  the  walk  and  the  .roadway.  The 
plaintiff  said  that  he  did  not  notice  any  wire,  but  saw  the 
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policeman  strike  at  something  and  noticed  something  fly  up 
and  hit  him,  but  did  not  know  it  was  a  wire  until  after  the 
accident.  Another  witness  said  that  he  saw  plaintiff  come 
down  the  stairs  with  a  pail  in  his  hand  and  suddenly  saw 
him  throw  up  his  hands,  and  the  next  instant  he  went  to 
the  groimd.  On  the  part  of  the  defendant,  the  three  police- 
men, a  horse-shoer  whose  shop  was  south  of  the  rear  stair- 
way, and  the  bar-tender,  testified  that  the  plaintiff  picked  up 
the  wire  himself  and  the  policeman  did  not  strike  it.  The 
first  policeman,  who  ordered  the  glass  of  beer,  testified  that 
he  was  standing  in  front  of  a  mirror  in  the  saloon,  in  which 
he  saw  a  man  come  along  and  pick  up  the  end  of  the  wire ; 
that  the  witness  made  an  exclamation  and  ran  out  of  the 
side  door  across  the  street,  where  he  pulled  a  plank  off  the 
sidewalk  and  ran  back  and  tried  to  knogk  the  wire  out  of 
plaintiff's  hand ;  that  he  failed,  and  another  person  picked 
the  plank  up  and  knocked  the  wire  out  of  his  hand.  The 
blacksmith  testified  that  the  plaintiff  picked  the  wire  up  and 
pulled  it  through  his  hands  imtil  he  came  to  the  bare  end, 
when  he  fell  down,  and  that  a  policeman  pulled  a  plank  off 
the  sidewalk  on  the  other  side  of  the  street  and  with  it 
knocked  the  wire  out  of  plaintiff's  hand.  The  bar-tender 
said  that  the  plaintiff  walked  up  to  the  wire  and  stooped 
down  and  took  hold  of  it,  and  then  straightened  up  and 
went  down  like  a  log,  backwards.  The  policeman  who  was 
charged  with  striking  the  wire  testified  that  plaintiff  said  it 
was  not  a  live  wire,  and  the  witness  told  him  to  get  away 
from  it,  but  he  walked  toward  it  and  picked  it  up,  and  that 
he  moved  his  hand  toward  the  end  of  the  wire  where  it  was 
broken,  and  when  he  reached  the  end  he  fell  down.  The 
third  policeman  said  that  the  one  at  the  wire  told  the  plain- 
tiff to  get  away  from  there  and  the  plaintiff  said  it  was  a 
dead  wire;  that  the  officer  said  to  leave  it  alone,  but  the 
plaintiff  stooped  down  and  picked  it  up  about  eighteen  inches 
from  the  end  and  drew  it  through  his  fingers  until  he  got 
to  the  tip  end,  when  he  fell  down.    A  kite,  made  of  a  news- 
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paper  dated  the  previous  day,  which  had  been  tangled  on 
the  wires  and  was  partly  burned,  was  taken  off,  and  there 
was  evidence  for  the  plaintiff  that  there  had  been  a  pink 
kite  hanging  on  the  wires  a  week  or  two  before.  There 
were  no  guard  wires  or  other  mechanical  device  to  prevent 
wires  from  falling,  and  one  of  the  girls  testified  that  the 
wrappings  were  worn  away  and  in  threads  and  were  loose 
and  hanging.  The  evidence  for  the  defendant  was  that  the 
insulation  was  perfect  and  there  were  no  strings  or  anything 
of  the  kind  hanging  down,  and  the  ends  of  the  wires  show- 
ing the  covering  in  perfect  condition  were  cut  off  and  made 
exhibits  in  the  case.  There  was  also  evidence  for  the  de- 
fendant that  guard  wires  are  never  used  except  where  wires 
cross  each  other,  but  there  was  no  other  mechanical  device 
to  protect  the  wires. 

It  is  argued  that  this  evidence  required  a  verdict  for  the 
defendant  because  it  did  not  tend  to  prove  negligence  on  the 
part  of  the  defendant,  and  because  its  negligence,  if  any, 
was  not  the  proximate  cause  of  the  injury.  There  was  no 
evidence  tending  to  sustain  the  charge  that  the  defendant 
was  negligent  in  failing  to  discover  and  remedy  the  condi- 
tion after  the  wire  fell,  for  the  reason  that  the  accident  oc- 
curred immediately.  In  view  of  the  testimony  of  the  cliild 
that  the  wrappings,  as  she  called  it,  were  loose  and  hanging 
in  threads,  the  absence  of  any  mechanical  device  to  prevent 
wires  from  falling,  and  the  evidence  that  there  had  been  a 
pink  kite  on  the  wires  for  some  time,  it  cannot  be  said  that 
there  was  no  evidence  fairly  tending  to  prove  negligence. 
The  court  could  not  consider  the  evidence  tending  to  defeat 
the  cause  of  action,  such  as  the  kite  made  of  the  newspaper 
dated  the  day  before,  which  may  have  caused  a  short  cir- 
cuit and  fused  the  wire,  nor  the  ends  of  the  wires  attached 
to  the  record  to  prove  that  the  insulation  was  perfect. 
Whether  the  child  was  mistaken  about  the  insulation,  in 
view  of  the  other  testimony,  was  a  question  for  the  jury, 
now  finally  settled  by  the  judjj^ent  of  the  Appellate  Court. 
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The  important  question  presented  by  the  record  and 
argued  by  counsel  is  whether  the  negligence  alleged  was  the 
proximate  cause  of  the  injury  to  the  plaintiff.  No  mention 
of  that  question  is  made  in  the  opinion  of  the  Appellate 
Court,  but  that  court  must  have  concluded  that  the  negli- 
gence of  the  defendant  was  the  proximate  cause  of  the  in- 
jury, since  there  could  be  no  recovery  on  account  of  such 
negligence  unless  there  was  a  causal  connection  between 
the  negligence  and  the  injury.  The  rules  for  determining 
whether  a  negligent  act  or  omission  is  the  proximate  cause 
of  an  injury  are  well  established  and  have  been  applied  by 
different  courts  in  numerous  cases  to  different  conditions  of 
fact.  There  has  been  practically  no  difference  of  opinion  as 
to  what  the  rules  are,  and  they  may  be  briefly  stated  as 
follows :  'The  negligent  act  or  omission  must  be  the  cause 
which  produces  the  injury,  but  it  need  not  be  the  sole  cause 
nor  the  last  or  nearest  cause.  It  is  sufficient  if  it  concurs 
with  some  other  cause  acting  at  the  same  time,  which,  in 
combination  with  it,  causes  the  injury,  or  if  it  sets  in  mo- 
tion a  chain  of  circumstances  and  operates  on  them  in  a 
continuous  sequence,  unbroken  by  any  new  or  independent 
cause.  The  question  is  not  determined  by  the  existence  or 
non-existence  of  intervening  events,  but  by  their  character 
and  the  natural  connection  between  the  original  act  or  omis- 
sion and  the  injurious  consequences.  To  constitute  proxi- 
mate cause  the  injury  must  be  the  natural  and  probable 
consequence  of  the  negligence,  and  be  of  such  a  character  as 
an  ordinarily  prudent  person  ought  to  have  foreseen  might 
probably  occur  as  a  result  of  the  negligence.  It  is  not  nec- 
essary that  the  person  guilty  of  a  negligent  act  or  omis- 
sion might  have  foreseen  the  precise  form  of  the  injury, 
but  when  it  occurs  it  must  appear  that  it  was  a  natural  and 
probable  consequence  of  his  negligence.  If  the  negligence 
does  nothing  more  than  furnish  a  condition  by  which  the 
injury  is  made  possible,  and  that  condition  causes  an  injury 
by  the  subsequent  independent  act  of  a  third  person,  the  two 
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are  not  concurrent  and  the  existence  of  the  condition  is  not 
the  proximate  cause  of  the  injury.  Where  the  intervening 
cause  is  set  in  operation  by  the  original  negligence,  such 
negligence  is  still  the  proximate  cause,  and  where  the  cir- 
cumstances are  such  that  the  injurious  consequences  might 
have  been  foreseen  as  likely  to  result  from  tJie  first  negli- 
gent act  or  omission,  the  act  of  the  third  person  will  not 
excuse  the  first  wrongdoer.  When  the  act  of  a  third  per- 
son intervenes  which  is  not  a  consequence  of  the  first  wrong- 
ful act  or  omission  and  which  could  not  have  been  foreseen 
by  the  exercise  of  reasonable  diligence  and  without  which 
the  injurious  consequence  could  not  have  happened,  the  first 
act  or  omission  is  not  the  proximate  cause  of  the  injury. 
The  test  is  whether  the  party  guilty  of  the  first  act  or  omis- 
sion might  reasonably  have  anticipated  the  intervening  cause 
as  a  natural  and  probable  consequence  of  his  own  negli- 
gence, and  if  so,  the  connection  is  not  broken;  but  if  the 
act  of  the  third  person  which  is  the  immediate  cause  of  the 
injury  is  such  as  in  the  exercise  of  reasonable  diligence 
would  not  be  anticipated  and  the  third  person  is  not  under 
the  control  of  the  one  guilty  of  the  first  act  or  omission, 
the  connection  is  broken  and  the  first  act  or  omission  is  not 
the  proximate  cause  of  the  injury.  ■  One  phase  of  the  rule 
was  stated  in  Chicago  Hair  and  Bristle  Co,  v.  Mueller,  203 
lU-  558,  as  follows:  "If  the  negligent  act  and  the  injury 
are  known,  by  common  experience,  to  be  usual  in  conse- 
quence, and  the  injury  such  as  is  liable,  in  the  ordinary 
course  of  events,  to  follow  the  act  of  negligence,  it  is  a  ques- 
tion of  fact  for  the  jury  whether  the  negligence  was  the 
proximate  cause  of  the  injtuy ;"  and  there  is  a  general  re- 
view of  the  subject  in  Thompson  on  Negligence,  chap.  5. 
In  Braun  v.  Craven,,  175  111.  401,  the  court  said:  "The 
principle  is,  damages  which  are  recoverable  for  negligence 
must  be  such  as  are  the  natural  and  reasonable  result  of 
defendant's  acts,  and  the  consequences  must  be  such  as  in 
the  ordinary  course  of  things  would  flow  from  the  acts  and 
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could  be  reasonably  anticipated  as  a  result  thereof."  In 
Pollock  on  Torts  the  author  declares  that  the  only  rule  ten- 
able, on  principle,  where  the  liability  is  founded  solely  on 
negligence,  is  contained  in  the  statement  "that  a  person  is 
expected  to  anticipate  and  guard  against  all  reasonable  con- 
sequences, but  that  he  is  not  by  the  law  of  England  ex- 
pected to  anticipate  and  guard  against  that  which  no  rea- 
sonable man  would  expect  to  occur."  (Webb's  Pollock  on 
Torts,  p.  45.)  Judge  Cooley  states  the  rule  as  follows :  "If 
an  injury  has  resulted  in  consequence  of  a  certain  wrongful 
act  or  omission,  but  only  through  or  by  means  of  some  in- 
tervening cause,  from  which  last  cause  injury  followed  as 
a  direct  and  immediate  consequence,  the  law  will  refer  the 
damage  to  the  last  or  proximate  <5ause  and  refuse  to  trace 
it  to  that  which  was  more  remote."  (Cooley  on  Torts, — 
3d  ed. — 99.)  In  Wharton  on  Negligence  (sec.  134)  is 
found  the  following  question  and  answer :  "Supposing  that 
if  it  had  not  been  for  the  intervention  of  a  responsible  third 
party  the  defendant's  negligence  would  have  produced  no 
damage  to  the  plaintiff,  is  the  defendant  liable  to  the  plain- 
tiff? This  question  must  be  answered  in  the  negative,  for 
the  general  reason  that  causal  connection  between  negli- 
gence and  damage  is  broken  by  the  interposition  of  inde- 
pendent, responsible  human  action."  The  Supreme  Court 
of  the  United  States,  in  the  case  of  Milwaukee  and  St.  Paul 
Railroad  Co,  v.  Kellogg,  94  U.  S.  469,  said :  "The  ques- 
tion always  is,  was  there  an  unbroken  connection  between 
the  wrongful  act  and  the  injury, — a  continuous  operation? 
Did  the  facts  constitute  a  continuous  succession  of  events 
so  linked  together  as  to  make  a  natural  whole,  or  was  there 
some  new  and  independent  cause  intervening  between  the 
wrong  and  the  injury?" 

The  principles  on  which  the  question  of  proximate  cause 
depends  are  illustrated  by  the  facts  of  various  cases  in  this 
court.  In  Village  of  Carterville  v.  Cook,  129  111.  152,  a 
much  used  sidewalk  elevated  six  feet  above  the  ground  was 
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unprotected  by  railing  or  other  guard,  and  by  the  inadvert- 
ent or  negligent  shoving  by  one  boy  of  another  boy  against 
the  plaintiff,  the  plaintiff  was  pushed  from  the  sidewalk  and 
injured.  That  was  plainly  a  case  where  the  village  ought 
to  have  anticipated  the  consequences  of  its  negligence.  In 
American  Express  Co.  v.  Risley,  179  111.  295,  the  express 
company  was  held  liable  for  the  consequences  of  placing  a 
chute  crosswise  on  an  express  car,  because  it  could  have  been 
foreseen,  by  the  exercise  of  ordinary  care,  that  the  injury 
which  followed  might  result  from  the  act.  In  Garibaldi  S* 
Cuneo  v.  O'Connor,  210  111.  284,  where  the  plaintiff  stepped 
upon  a  banana  and  fell,  it  was  held  that  when  the  interven- 
ing cause  of  an  injury  could  reasonably  have  been  antici- 
pated, the  original  negligent  act,  if  it  contributed  to  an  in- 
jury, may  be  regarded  as  the  proximate  cause.  In  Elgin, 
Aurora  and  Southern  Traction  Co.  v.  Wilson,  217  111.  47, 
the  declaration  charged  defendant  with  negligence  in  failing 
to  have  a  switch  lever  locked  and  in  failing  to  have  the  same 
guarded  at  an  amusement  park.  There  was  no  lock  on  the 
switch  and  the  switch  tender  left  his  post  for  the  attrac- 
tions of  a  game  of  ball.  It  was  held  proper  to  submit  to  the 
jury  the  question  whether  the  defendant  had  discharged  its 
duty  toward  a  passenger,  although  the  mischievous  act  of 
a  boy  in  changing  the  switch  contributed  to  the  injury.  It 
was  a  case  where  the  interv^ening  cause  of  changing  an  un- 
locked and  unguarded  switch  might  reasonably  have  been 
anticipated.  In  Illinois  Central  Railroad  Co.  v.  Siler,  229 
111.  390,  the  defendant  negligently  set  a  fire,  and  the  owner 
of  a  house,  in  an  effort  to  extinguish  the  fire,  received  an 
injury  from  which  she  died.  The  defendant  was  bound  to 
anticipate,  when  the  fire  started,  that  the  decedent  would  try 
to  put  it  out,  and  if  in  so  doing,  with  reasonable  care  and 
caution,  she  was  injured,  the  setting  of  the  fire  was  the 
proximate  cause  of  the  injury,  as  a  result  which  might  be 
anticipated.  Judge  Thompson  illustrates  the  rule  by  sup- 
posing a  similar  case,     (i  Thompson  on  Negligence,  sec. 
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64.)  In  True  &  True  Co,  v.  Woda,  201  111.  315,  it  was  re- 
garded as  a  question  of  fact  whether  the  negligence  of  the 
defendant  in  piling  lumber  on  the  sidewalk  in  a  public  street 
where  he  knew  the  children  of  the  neighborhood  were  in 
the  habit  of  playing  was  the  proximate  cause  of  an  injury, 
and  this  was  upon  the  ground  that  the  defendant  should 
have  known  the  children  would  be  likely  to  climb  on  the 
lumber  at  play  and  be  injured.  In  Siegel,  Cooper  &  Co,  v. 
Trcka,  218  111.  559,  where  the  defendants  were  guilty  of 
negligence  in  the  construction  of  an  elevator  shaft  and  a 
boy  fourteen  years  old  was  thrown  down  by  another  boy,  it 
was  considered  that  the  two  acts  of  negligence  both  con- 
tributed to  the  result,  and  clearly  the  defendant  might  rea- 
sonably have  anticipated  what  actually  happened  in  the  use 
of  the  elevator. 

On  the  other  hand,  in  HulUnger  v.  Worrell,  83  111.  220, 
in  an  action  on  the  case  against  a  sheriff  for  negligence  in 
suffering  a  prisoner  to  escape,  the  sheriff  was  held  not  liable 
for  damages  resulting  from  an  assault  by  the  prisoner  on 
the  plaintiff,  because  the  assault  was  not  the  natural  and 
probable  consequence  of  permitting  the  prisoner  to  escape 
from  custody,  and  not  being  anticipated  was  not  the  proxi- 
mate result.  In  City  of  Rockford  v.  Tripp,  in  the  same 
volume,  page  247,  where  a  horse  with  a  cutter  became 
frightened  and  ran  away,  and  in  passing  where  a  team  was 
hitched  to  a  post  set  by  the  city  for  a  hitching  post,  fright- 
ened the  team  and  caused  the  team  to  break  the  post  and 
run  away  and  they  ran  over  a  person  in  the  street,  it  was 
held  that  a  defect  in  the  post  was  not  the  proximate  cause 
of  the  injury.  In  Wolif  Manf,  Co,  v.  Wilson,  152  111.  9,  a 
barber's  post  insecurely  fastened  stood  near  the  outer  edge 
of  a  sidewalk,  and  the  driver  of  a  team  in  backing  his 
wagon  knocked  the  post  over,  injuring  the  plaintiff.  The 
post,  although  not  fastened  as  it  should  have  been,  would 
not  have  caused  an  injury  but  for  the  act  of  the  driver  in 
backing  against  it,  and  it  was  held  the  intervening  cause 
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was  the  proximate  cause  of  the  injury.  In  Braun  v.  Cra- 
ven, supra,  the  court  aifirmed  the  judgment  of  the  Appel- 
late Court  reversing  the  judgment  of  the  trial  court  without 
remanding  the  cause,  on  the  ground  that  the  condition  of 
the  plaintiff  could  not  have  been  reasonably  anticipated  as 
a  result  of  the  defendant's  negligence. 

Applying  the  rules  of  law  to  this  case,  it  is 'clear  that 
the  defendant  might  reasonably  anticipate,  in  case  a  wire 
should  fall  upon  the  sidewalk  or  where  persons  using  the 
sidewalk  or  roadway  would  be  likely  to  be  injured,  that 
a  policeman  or  some  other  person  might  attempt  to  re- 
move it  to  prevent  injury,  and  if  in  so  doing,  or  as  a 
result  of  the  policeman's  act,  some  other  person  should  be 
injured  the  defendant  would  be  liable,  since  such  effort  to 
remove  the  cause  of  danger  might  naturally  be  anticipated/ 
Of  that  character  are  the  cases  relied  upon  to  sustain  the 
judgment.  (Ka^tsas  City  v.  Gilbert,  65- Kan.  469;  Smith 
v.  M.  and  K.  Telephone  Co,  113  Mo.  App.  429;  Citizens' 
Telephone  Co,  v.  Thomas,  (Tex.)  99  S.  W.  Rep.  879.) 
The  defendant  would  be  liable  although  there  was  some  in- 
tervening cause,  if  it  were  such  as  would  naturally  be  an- 
ticipated as  the  result  of  the  wire  falling  to  the  ground,  but 
it  seems  inconceivable  that  the  defendant  ought  to  have  an- 
ticipated that  a  policeman  would  throw  the  wire  upon  the 
plaintiff  by  striking  it  with  his  club  when  it  was  lying  where 
no  injury  would  be  done  by  it  either  to  a  person  on  the 
sidewalk  or  the  roadway.  There  is  no  evidence  tending* 
in  the  slightest  degree  to  prove  that  the  policeman  struck 
the  wire  for  the  purpose  of  removing  it  as  a  source  of 
danger.  He  testified  that  he  did  not  touch  it  and  told  the 
plaintiff  to  get  away  from  it;  but  assuming,  as  we  are 
bound  to  do,  that  the  testimony  of  the  children  was  true 
and  that  he  stnick  the  wire  and  knocked  it  toward  the  side- 
walk, that  testimony  did  not  even  remotely  tend  to  prove 
that  he  was  attempting  to  remove  the  wire  so  as  to  prevent 


Oct  'WJ      Seith  v.  Commonwealth  Elec.  Co.  265 

injurious  consequences.  The  injury  to  the  plaintiff  fol- 
lowed as  a  direct  and  immediate  consequence  of  the  inde- 
pendent act  of  the  policeman,  and  but  for  such  act  any 
negligence  of  the  defendant  would  have  caused  no  injury 
to  the  plaintiff.  In  the  case  of  Hart  on  v.  Forest  City  Tele- 
phone Co.  59  S.  E.  Rep.  (N.  C.)  1022,  the  telephone  com- 
pany negligently  maintained  a  pole  in  a  dangerous  condition 
until  it  fell  across  a  highway.  Three  persons  passing  in  a 
hack  set  the  pole  up  again  in  the  same  hole  and  propped 
it  with  a  stick  six  to  eight  feet  long,  procured  from  a  wood 
pile  nearby.  The  pole  afterward  fell  and  killed  the  plain- 
tiff's daughter,  who  was  in  a  buggy  with  the  plaintiff  in 
the  road,  and  the  court  held  that  there  was  no  liability, 
since  the  negligence  of  the  telephone  company  was  not  the 
proximate  cause  of  the  injury.  If  it  could  have  been  argued 
in  that  case  that  the  telephone  company  might  reasonably 
have  anticipated  the  removal  of  the  pole  from  the  highway 
and  the  re-setting  of  it,  no  such  argument  can  apply  to  the 
act  of  the  policeman.  The  wire  was  lying  between  the  side- 
walk and  the  roadway,  where  it  would  injure  no  one,  and 
the  evidence  most  favorable  to  the  plaintiff  is,  that  the  po- 
liceman struck  it  with  his  club  and  threw  it  upon  the  plain- 
tiff as  he  was  passing  upon  the  sidewalk.  The  negligence 
of  the  defendant  produced  a  condition  which  made  the  in- 
jury possible,  but  the  injury  would  not  have  occurred  but 
for  the  independent  act  of  the  policeman.  That  act  was  an 
independent  cause  of  the  injury  by  one  for  whose  act  the 
defendant  was  not  responsible  and  by  one  over  whom  it 
had  no  control.  It  follows  that  the  defendant  was  not  li- 
able for  such  act,  and  the  negligence  alleged  and  which  the 
evidence  tended  to  prove  was  not  the  proximate  cause  of 
the  injury.  The  court  ought  therefore  to  have  given  the 
instruction  directing  a  verdict  of  not  guilty. 

The  judgments  of  the  Appellate  Court  and  circuit  court 
are  reversed  and  the  cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 
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Mr.  Justice  Vickers,  dissenting: 

I  am  not  in  accord  with  the  conclusion  reached  by  the 
majority  opinion.  The  judgment  is  reversed  because  the 
trial  court  refused  to  direct  a  verdict  for  appellant.  The 
conclusion  is  based  on  the  assumption  that  there  is  no  evi- 
dence fairly  tending  to  show  that  the  injury  might  reason- 
ably have  been  anticipated  from  the  negligence  of  appellant- 

The  majority  opinion,  after  stating  the  facts  and  review- 
ing numerous  authorities,  proceeds  as  follows:  "Applying 
the  rules  of  law  to  this  case,  it  is  clear  that  the  defendant 
might  reasonably  anticipate,  in  case  a  wire  should  fall  upon 
the  sidewalk  or  where  persons  using  the  sidewalk  or  road- 
way would  be  likely  to  be  injured,  that  a  policeman  or  some 
other  person  might  attempt  to  remove  it  to  prevent  injury, 
and  if  in  so  doing,  or  as  a  result  of  the  policeman's  act, 
some  other  person  should  be  injured  the  defendant  would 
be  liable,  since  such  effort  to  remove  the  cause  of  danger 
might  naturally  be  anticipated." 

With  the  rule  announced  in  the  atove  quotation  I  have 
not  the  slightest  quarrel.  It  is  difficult  to  see  how  it  is 
legally  or  logically  possible  to  avoid  a  conclusion  directly 
opposite  to  the  one  reached  in  the  majority  opinion  con- 
sistent with  the  rule  laid  down  in  the  quotation  which 
I  have  made.  The  sentences  immediately  following  the 
quotation  show  the  manner  in  which  the  majority  opinion 
seeks  to  avoid  the  logical  conclusion  which  seems  to  me 
ought  necessarily  to  follow  from  the  premises  previously 
laid  down.  Those  sentences  are  as  follows:  "The  defend- 
ant would  be  liable  although  there  was  some  intervening 
cause,  if  it  were  such  as  would  naturally  be  anticipated  as 
the  result  of  the  wire  falling  to  the  ground,  but  it  seems 
inconceivable  that  the  defendant  ought  to  have  anticipated 
that  a  policeman  would  throw  the  wire  upon  the  plaintiff  by 
striking  it  with  his  club  when  it  was  lying  where  no  injury 
would  be  done  by  it  either  to  a  i>erson  on  the  sidewalk  or 
the  roadway.     *     *     *     The  wire  was  lying  between  the 
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sidewalk  and  the  roadway,  where  it  would  injure  no  one, 
and  the  evidence  most  favorable  to  the  plaintiff  is,  that  the 
policeman  struck  it  with  his  club  and  threw  it  upon  the 
plaintiff  as  he  was  passing  upon  the  sidewalk." 

I  am  wholly  unable  to  see  how  this  language  can  be  rec- 
onciled with  the  quotation  first  made  from  the  majority 
opinion.  In  the  first  quotation  it  is  said  that  the  defend- 
ant ought  to  anticipate  that  the  policeman  might  attempt  to 
remove  the  wire  and  injure  someone,  and  for  an  injury  thus 
caused  the  defendant  would  be  liable.  In  the  second  quo- 
tation it  is  said  that  if  a  policeman  should  strike  the  wire 
with  his  club  while  it  was  lying  where  it  would  do  no  in- 
jury to  anyone  on  the  sidewalk,  it  is  inconceivable  that  the 
defendant  could  have  anticipated  an  injury  thus  brought 
about.  What  is  it  that  distinguishes  the  situation  presented 
in  the  first  quotation  from  that  implied  in  the  second  ?  Cer- 
tainly the  fact  that  the  policeman  used  his  club  instead  of  his 
hands  or  feet  to  remove  the  live  wire  is  not  sufficient  to  ren- 
der the  liability  "inconceivable"  in  the  last  proposition  and 
"clear"  in  the  first.  Does  the  fact  mentioned  in  the  second 
proposition,  that  the  wire  was  lying  where  no  injury  would 
be  done  by  it  to  a  person  on  the  sidewalk,  make  the  liabil- 
ity inconceivable?  While  the  majority  opinion  does  not  say 
so  in  so  many  words,  yet  there  is  an  intimation  that  the  wire 
was  not  immediately  on  the  sidewalk,  and  for  this  reason 
the  policeman  should  not  have  attempted  to  remove  it.  If 
this  be  conceded  it  does  not  help  the  situation.  Suppose  the 
policeman  did  use  poor  judgment  in  deciding  to  remove  the 
wire  orin  selecting  the  means  to  accomplish  that  purpose, — 
or,  to  put  it  still  stronger,  suppose  the  policeman  was  guilty 
of  negligence  in  attempting  to  remove  the  wire, — then  the 
utmost  that  can  be  claimed  is  that  the  policeman's  negligence 
operated  jointly  with  the  negligence  of  appellant  in  produc- 
ing the  injury,  and  if  this  view  be  taken,  under  the  authori- 
ties cited  in  the  majority  opinion  appellant  is  liable.'  If  the 
policeman,  of  his  own  malice  or  wantonness,  threw  the  wire 


268  IGLEHART  17.  C.  &  A.  Ry.  C!o.  [ai  DL 

on  appellee  and  intentionally  injured  him  appellant  would 
not  be  liable.  There  is,  however,  not  a  particle  of  evidence 
to  sustain  that  theory  and  I  do  not  understand  the  major- 
ity opinion  to  proceed  upon  that  hypothesis.  The  negli- 
gence of  appellant  is  conclusively  settled  by  the  judgment 
of  the  Appellate  Court.  There  is  no  pretense  that  appellee 
was  guilty  of  contributory  negligence.  At  least,  if  that 
question  was  ever  in  the  case,  it  is  likewise  settled  by  the 
judgment  of  affirmance  by  the  Appellate  Court.  '  The  only 
thing  left,  then,  is  the  question  of  fact  whether  the  injury 
resulted  from  causes  which  ought  to  have  been  reasonably 
anticipated  by  appellant.  Under  the  rule  first  above  quoted 
from  the  majority  opinion  there  ought  to  be  no  doubt  as  to 
this  question.  The  injury  occurred  by  the  attempt  of  a  po- 
liceman in  good  faith  to  remove  a  danger  from  a  public 
highway,  placed  there  by  the  negligence  of  appellant.  Ap- 
plying the  law  to  these  facts,  I  think  appellant  is  liable. 

Mr.  Justice  Carter,  also  dissenting. 


Nicholas  G.  Igi^ehart  et  al.  Appellants,  vs.  The  Chicago 
AND  Alton  Railway  Company  et  al.  Appellees. 

Opinion  Hied  June  i6,  ipop — Rehearing  denied  October  2T,  ipo^. 

1.  Dedication — offered  dedication  may  be  withdrawn  before  ac- 
ceptance. The  making  of  a  plat  is  a  mere  offer  to  dedicate,  which, 
in  the  absence  of  circumstances  which  will  estop  the  owner,  may 
be  withdrawn  at  any  time  before  the  offered  dedication  is  accepted. 

2.  Same — dedication,  though  formal,  is  incomplete  until  accept- 
ance. The  dedication  of  a  street,  even  though  in  formal  compli- 
ance with  the  statute,  is  incomplete  until  acceptance,  and  until 
acceptance  the  fee  remains  in  the  original  proprietor,  and  his  con- 
veyance of  abutting  lots  before  acceptance  carries  title  to  the  cen- 
ter of  the  street,  subject  to  the  offer  of  dedication. 

3.  Same — when  owner  of  platted  ground  has  no  reversionary 
interest  in  fee  of  street.  Where  platted  territory  is  open  prairie 
and  there  is  no  municipality  in  existence  or  in  process  of  organi- 
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zation  which  can  accept  the  dedication,  the  fee  of  platted  streets 
remains  in  the  owner,  regardless  of  the  question  whether  the  plat 
is  a  statutory  one  or  not,  and  if,  before  public  acceptance,  he  con- 
veys lots  upon  a  platted  street  his  grantee  takes  the  fee  to  the 
center  of  the  street,  and  the  grantor  has  no  reversionary  interest 
therein.    (Hamilton  v.  C,  B.  &  Q.  R.  R.  Co.  124  111.  235,  followed.) 

Appeai,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Ben  M.  Smith,  Judge,  presiding. 

Arnd  &  Arnd,  for  appellants : 

The  title  to  Wright  street  was  held  in  abeyance  and 
vested  in  the  town  of  Cicero  upon  its  subsequent  incorpora- 
tion, and  the  subdividers  had  no  power  to  convey  title  to 
the  street  prior  to  the  incorporation  of  the  town  of  Cicero. 
Rev.  Stat  1845,  chap.  25,  sec.  21 ;  Hunter  v.  Middleton, 
13  111.  50;  Canal  Trustees  v.  Havens,  11  id.  554;  Geb- 
hardt  v.  Reeves,  75  id.  301 ;  Brooklyn  v.  Smith,  104  id. 
429;  Sanitary  District  v.  Adam,  179  id.  406. 

Wright  street  was  abandoned  for  street  purposes  and 
the  title  thereto  reverted  to  appellants,  as  heirs  of  Nicholas 
P.  Iglehart.  Hunter  v.  Middleton,  13  111.  50;  Gebhardt  v. 
Reeves,  75  id.  301 ;  Zinc  Co.  v.  LaSalle,  117  id.  411 ;  Win- 
netka  v.  Prouty,  107  id.  218;  3  Kent's  Com.  448;  Peoria 
V.  Johftston,  56  111.  51 ;  Auburn  v.  Goodwin,  128  id.  57. 

Winston,  Payne,  Strawn  &  Shaw,  (Silas  H. 
Strawn,  Ralph  M.  Shaw,  and  Walter  H.  Jacobs,  of 
counsel,)  for  appellees: 

Although  a  dedication  is  made  by  the  owner  of  land 
substantially  complying  with  the  requirements  of  the  stat- 
ute, nevertheless,  if  before  acceptance  the  dedicator  con- 
veys the  lots  abutting  upon  the  street,  such  a  conveyance 
conveys  to  the  grantee  of  the  abutting  property  the  fee  to 
the  center  of  the  street,  and  in  the  event  of  a  subsequent 
vacation  there  is  no  reversion  to  the  original  dedicator  or 
his  heirs.    Hamilton  v.  Railroad  Co,  124  111,  235;    Owen 
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V.  Brookport,  208  id.  35;  Thompson  v.  Maloney,  199  id. 
276;  Venice  v.  Ferry  Co,  216  id.  345;  Russell  v.  Raikvay 
Co,  205  id.  155. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  action  of  ejectment  for  a  strip  of  land  oc- 
cupied by  the  Chicago  and  Alton  Railroad  Company,  the 
Chicago  and  Alton  Railway  Company  and  the  Joliet  and 
Chicago  Railroad  Company  as  a  road-bed  and  right  of  way. 
There  was  a  finding  and  judgment  for  the  defendants,  and 
the  plaintiffs  have  appealed. 

The  evidence  shows  that  Nicholas  P.  Iglehart  was  on 
the  30th  day  of  November,  1853,  the  owner  in  fee  of  the 
west  half  of  the  south-east  quarter  of  section  36,  town- 
ship 39,  in  Cook  county,  Illinois,  and  that  said  Iglehart  on 
that  day,  in  connection  with  John  Evans,  who  owned  in  fee 
the  east  half  of  said  quarter  section,  made  and  executed  a 
plat  subdividing  said  south-east  quarter  section  into  lots  and 
blocks,  streets  and  alleys,  and  designated  such  subdivision 
"Town  of  Brighton.'*  The  land  in  controversy  in  this  suit 
is  a  part  of  one  of  the  streets  of  the  said  town  of  Brighton, 
known  as  Wright  street,  and  comprises  all  of  that  portion 
of  said  street  lying  between  Kinkeade  street  on  the  west 
and  Blanchard  avenue  on  the  east.  Plaintiffs  below  (ap- 
pellants here)  claim  title  to  the  strip  in  question  as  heirs  of 
their  deceased  father,  Nicholas  P.  Iglehart. 

Appellants'  contention  is,  that  the  platting  of  the  sub- 
division divested  the  dedicator  of  the  fee  but  left  in  him 
the  possibility  of  reverter  in  case  the  street  should  after- 
wards be  vacated,  and  that  there  was  afterwards  such  aban- 
donment or  vacation  of  said  street,  whereby  the  fee  reverted 
to  and  re-invested  in  the  appellants,  as  the  devisees  of  the 
dedicator.  To  this  contention  appellees  reply  (i)  that  the 
original  dedication  was  not  made  in  accordance  with  the 
statute  of  1845,  and  that  such  dedication  can  only  be  up- 
held as  a  common  law  dedication,  from  which  the  conclu- 
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sion  is  drawn  that  the  fee  in  the  street  in  question  vested, 
by  the  conveyance  of  the  abutting  lots,  in  the  grantees  of 
the  dedicator;  (2)  appellees  contend  that  even  if  the  dedi- 
cation was  made  in  compliance  with  the  statute  then  in 
force,  the  fee  in  the  street  in  question  did  not  vest  in  the 
municipality,  for  the  reason  that  there  was  no  such  munici- 
pality as  the  town  of  Brighton  to  accept  such  dedication, 
and  that  before  the  premises  in  question  became  a  part  of 
the  territory  of  any  municipality  the  original  dedicator  had 
conveyed  all  the  lots  abutting  on  both  sides  of  that  portion 
of  Wright  street  in  question  by  a  deed  which  conveyed  said 
lots  to  the  center  of  Wright  street. 

In  the  view  we  take  of  this  case  the  second  contention 
of  appellees  presents  a  complete  defense  to  appellants'  cause 
of  action.  When  the  platting  was  made  the  territory  em- 
braced was  open  prairie.  The  town  of  Brighton  never  ex- 
isted except  in  name — on  paper.  The  making  of  the  plat, 
until  accepted,  was  a  mere  offer  on  the  part  of  the  owner 
to  dedicate,  which,  in  the  absence  of  circumstances  which 
would  estop  the  owner,  could  be  withdrawn  at  any  time  be- 
fore acceptance.  (Littler  v.  City  of  Lincoln,  io6  111.  353.) 
January  31,  1855,  before  any  steps  were  taken  to  organ- 
ize the  platted  territory  into  a  town,  Nicholas  P.  Iglehart 
and  wife  conveyed  all  of  the  lots  in  the  subdivision  which 
fronted  on  that  part  of  Wright  street  involved  in  this  suit. 
The  deed  of  Nicholas  P.  Iglehart  and  wife,  dated  January 
31,  1855,  conveyed  to  James  W.  Cochran,  for  a  considera- 
tion of  $19,600,  "lots  81  to  150,  inclusive,  and  lots  153  to 
160,  inclusive,  being  seventy-eight  one-acre  lots,  all  in  the 
town  of  Brighton,  in  the  west  half  of  the  south-east  quar- 
ter of  section  36,  39,  13,  with  other  property."  This  deed 
includes  all  of  the  lots  abutting  on  that  part  of  Wright 
street  that  is  in  controversy  in  this  suit.  At  the  time  of 
the  making  of  this  conveyance  no  municipality  was  attempt- 
ing to  exercise  any  governmental  functions  over  the  terri- 
tory in  controversy. 
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We  think  the  execution  of  this  conveyance  to  Cochran 
vested  the  fee  in  the  grantee  to  the  center  of  Wright  street, 
and  since  this  deed  included  all  the  lots  on  both  sides  of 
Wright  street,  it  follows  that  Nicholas  P.  Iglehart  did  not, 
at  the  time  of  his  death,  have  a  reversionary  interest  in  the 
fee  of  this  street.  It  is  wholly  immaterial  whether  the  plat 
was  executed  in  accordance  with  the  statute  or  only  oper- 
ated as  a  common  law  dedication.  In  either  case  the  result 
is  the  same.  (Hamilton  v.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  124  111.  235;  Owen  v.  Village  of  Br 00k port, 
208  id.  35.)  The  Hamilton  case  above  cited  is  directly  in 
point  and  is  conclusive  of  appellants'  right  to  recover.  The 
dedication  of  the  street,  even  if  in  formal  compliance  with 
the  statute,  was  necessarily  incomplete  until  there  was  an 
acceptance.  {City  of  Venice  v.  Ferry  Co.  216  111.  345.) 
Until  acceptance  the  fee  remained  in  the  original  proprie- 
tor, hence  a  conveyance  of  abutting  lots  before  acceptance 
carried  the  title  to  the  center  of  the  street,  subject  to  the 
offer  of  dedication.  {Hamilton  v.  Chicago,  Burlingon  and 
Quincy  Railroad  Co.  supra.)  It  is  by  no  means  clear  that 
the  premises  in  question  ever  became  a  street  at  any  time. 
It  is  true  that  in  1869  the  town  of  Cicero  was  incorporated 
under  a  special  act  of  the  legislature  and  included  within  its 
limits  the  south-east  quarter  of  said  section  36,  but  many 
years  before  this  town  was  incorporated,  appellee  the  Joliet 
and  Chicago  Railroad  Company  had  laid  out  its  riglit  of 
way  sixty-six  feet  wide  in  the  so-called  Wright  street,  had 
erected  fences  enclosing  its  right  of  way  and  was  in  the 
exclusive  possession  of  the  said  strip  for  railroad  purposes. 
There  was  no  travel  upon  it  except  travel  upon  the  trains 
of  the  railroad  company.  In  1889  ^  portion  of  the  town 
of  Cicero,  including  the  premises  in  question,  was  annexed 
to  the  city  of  Chicago.  In  1900  the  city  of  Chicago  re- 
quired the  Chicago  and  Alton  Railroad  Company,  the  suc- 
cessor to  the  Joliet  and  Chicago  Railroad  Company,  to 
elevate  its  road-bed,  which  has  been  done,  and  the  prem- 


Od  '09.]  The  People  v.  Peters.  273 

ises  in  question  in  this  suit  are  now  exclusively  occupied  by 
the  Chicago  and  Alton  Railroad  Company's  elevated  tracks 
and  are  in  its  possession  for  railroad  purposes.  There  is 
not  now,  nor  has  there  ever  been  at  any  time  in  the  past, 
a  general  use  of  these  premises  as  a  street  by  the  public. 

We  do  not  deem  it  necessary  to  consider  other  questions 
argued  in  the  briefs  of  counsel. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  PEOPI.E  OF  THE  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  William  E.  Peters,  Plaintiff  in  Error. 

Opinion  filed  October  26,  ipop. 

1.  Criminal  law — when  People  need  not  make  an  election.  In 
a  prosecution  for  falsifying  a  jail  calendar,  which  the  bill  of  par- 
ticulars charges  consisted  in  the  false  entry  of  eighteen  names  of 
persons  not  committed  to  the  jail,  if  there  is  no  charge  that  the 
entries  were  made  at  different  times  and  no  proof  that  they  were 
so  made,  the  prosecution  is  not  required  to  make  an  election,  but 
may  prove,  as  to  each  name,  that  it  was  entered  in  the  handwrit- 
ing of  the  accused  and  that  the  person  named  was  not  committed 
to  jail  within  the  period  stated  in  the  entry,  even  though  the  entries 
are  on  different  pages  of  the  calendar  and  under  different  dates. 

2.  Same — when  alleged  incompetent  testimony  as  to  handwrit- 
ing will  not  reverse.  The  fact  that  a  large  part  of  the  testimony 
of  two  witnesses  as  to  the  handwriting  of  the  defendant  in  a  prose- 
cution for  falsifying  a  jail  calendar  may  have  been  incompetent  is 
not  ground  for  reversal,  where  the  evidence  remaining,  if  all  their 
testimony  were  stricken  out,  would  still  have  required  a  verdict  of 
guilty,  there  being  one  unimpeached  and  uncontradicted  witness, 
the  competency  of  whose  testimony  is  not  questioned,  who  testi- 
fied that  the  false  entries  were  in  the  handwriting  of  the  defend- 
ant, who  offered  no  evidence  except  to  prove  good  character. 

3.  Same — what  is  not  ground  for  disregarding  testimony.  In 
a  prosecution  against  a  deputy  sheriff  for  making  false  entries  in 
the  jail  calendar,  the  fact  that  one  of  the  witnesses,  who  testified 
that  the  entries  charged  to  be  false  were  in  the  defendant's  hand- 
writing, was  himself  a  deputy  sheriff  and  made  entries  in  the  cal- 
endar is  not  ground  for  disregarding  his  testimony. 

X41  — 18 
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4.  Same — when  defendant  is  not  prejudiced  by  jury's  taking  al- 
leged falsified  record  on  retirement.  The  fact  that  the  jury,  in  a 
prosecution  for  making  false  entries  in  a  jail  record,  was  allowed 
to  take  the  record  with  them  on  retirement  without  anything  be- 
ing done  to  prevent  their  inspection  of  the  portions  of  the  record 
not  offered  in  evidence,  and  thus  satisfying  themselves,  by  com- 
parison, that  the  entries  were  in  the  defendant's  handwriting,  is 
not  prejudicial  to  the  defendant,  where  such  handwriting  was  es- 
tablished by  uncontradicted  evidence  independent  of  the  record. 

5.  Same — intent  to  falsify  a  public  record  is  a  criminal  intent. 
Instructions  in  a  prosecution  for  falsifying  a  public  record  which 
state  that  even  though  the  jury  might  believe,  beyond  a  reasonable 
doubt,  that  the  defendant  committed  the  act  charged,  still  if  they 
had  a  reasonable  doubt  as  to  whether  he  committed  the  act  with 
a  criminal  intent  to  violate  a  public  law  they  should  find  him  not 
guilty,  are  properly  refused  where  there  is  no  evidence  on  which 
to  base  them,  there  being  nothing  to  indicate  that  if  the  defendant 
falsified  the  record  he  did  not  intend  to  do  so,  as  the  intent  to 
falsify  a  public  record  is  a  criminal  intent. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county; 
the  Hon.  T.  N.  GreEn,  Judge,  presiding. 

Joseph  A.  Weil,  for  plaintiff  in  error : 

Each  offense  set  forth  in  the  bill  of  particulars  con- 
stituted a  separate  transaction  and  complete  offense.  An 
election  should  therefore  have  been  compelled  as  to  which 
offense  would  be  relied  upon  for  a  conviction.  Each  falsi- 
fication alleged  was  a  complete  transaction  in  itself.  Where 
several  distinct  felonies  are  charged  against  a  defendant  or 
upon  trial  sought  to  be  proved,  an  election  will  be  required 
where  each  such  offense  constitutes  a  separate  and  distinct 
transaction.  Wharton  on  Crim.  PI.  &  Pr.  (9th  ed.)  202; 
Moore  on  Crim.  Law,  (2d  ed.)  659;  Goodhue  v.  People , 
94  111.  51 ;  Krihs  v.  People,  82  id.  426;  Jansen  v.  People, 
159  id.  404;   Bishop  v.  People,  194  id.  369. 

In  criminal  cases  it  is  the  court's  duty,  of  its  own  mo- 
tion, to  give  instructions  limiting  the  effect  of  evidence 
competent  only  for  a  special  purpose  and  likely  to  be  mis- 
applied by  the  jury,  and  a  failure  to  object  or  except  will 
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not  cure  an  error  in  this  respect.  3  Ency.  of  Evidence, 
189;  People  V.  Rogers,  71  Cal.  565;  State  v.  Miller,  8i 
Iowa,  72 ;  State  v.  Marshall,  2  Kan.  App.  792 ;  Fueston  v. 
Commonwealth,  91  Ky.  230;  State  v.  Donaldson,  45  La. 
Ann.  744. 

Under  the  laws  of  this  State  handwriting  cannot  be 
proved  by  comparing  an  alleged  signature  with  a  genuine 
one.  To  render  a  witness  competent  to  testify  as  to  hand- 
writing he  must  be  acquainted  with  the  handwriting  of  a 
person,  so  as  to  have  in  his  mind  an  exemplar,  so  that  from 
memory  alone  he  can  give  an  opinion  as  to  whether  the 
writing  in  question  is  in  fact  the  handwriting  of  the  per- 
son whose  handwriting  is  in  issue.     Riggs  v.  Powell,  142 

111.  456. 

Even  though  a  witness  may  swear  that  he  has  seen  the 
defendant  write,  yet  this  is  not  sufficient  unless  the  witness 
is  able  to  distinguish  the  handwriting  as  that  of  the  de- 
fendant according  to  the  belief  of  the  witness,  founded  on 
his  previous  knowledge  of  the  handwriting  of  defendant. 
Putnam  v.  Wadley,  40  111.  456 ;  Pash  v.  Blake,  38  id.  368. 

The  evidence  of  a  witness  as  to  whether  a  signature  is 
that  of  a  certain  person,  that  "it  looks  like  it,"  is  insuffi- 
cient to  justify  the  admission  of  the  signature  for  any  pur- 
pose.   Fullam  V.  Rose,  181  Pa.  138. 

Papers  which  have  been  admitted  in  part,  only,  should 
not  go  to  the  jury  in  their  entirety  unless  proper  precau- 
tions are  taken  to  prevent  inspection  by  the  jury  of  the 
parts  not  in  evidence.  In  some  jurisdictions  instructions 
to  the  jury  not  to  read  such  parts  appear  to  be  considered 
sufficient  to  prevent  any  prejudice,  while  in  other  jurisdic- 
tions such  instructions  are  regarded  insufficient  for  this 
purpose.  17  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  1243; 
12  Ency.  of  PI.  &  Pr.  597;  People  v.  Thornton,  74  Cal. 
482;  Way  V.  Arnold,  18  Ga.  182;  Atkins  v.  State,  16  Ark. 
568 ;  Rich  v.  Hayes,  97  Me.  293 ;  Parker  v.  State,  43  Tex. 
Crim.  526;   Bates  v.  Preble,  151  U.  S.  149;    Rawson  v. 
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Curtiss,  19  111.  456;   Dunn  v.  People,  172  id.  582;   Kala- 
tnasoo  Co.  v.  McAllister,  36  Mich.  327. 

W.  H.  Stead,  Attorney  General,  June  C.  Smith,  As- 
sistant Attorney  General,  and  Robert  Scholes,  State's  At- 
torney, (A.  M.  Otman,  of  counsel,)  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error  was  convicted  of  falsifying  a  pub- 
lic record  and  prosecutes  a  writ  of  error  to  reverse  the 
judgment.  The  errors  complained  of  are  the  refusal  of  the 
court  to  require  the  prosecution  to  elect  upon  which  of 
several  charges,  claimed  to  be  included  in  the  bill  of  par- 
ticulars, a  conviction  would  be  asked;  the  admission  of  in- 
competent evidence  of  handwriting;  allowing  the  record 
alleged  to  have  been  falsified  to  be  taken  by  the  jury  in 
their  retirement  in  its  entirety,  without  instruction  or  pre- 
caution to  prevent  inspection  of  parts  not  offered  in  evi- 
dence ;  and  the  giving  and  refusing  of  instructions. 

The  plaintiff  in  error  was  a  deputy  sheriff  of  Peoria 
county  and  assistant  jailer.  The  record  he  was  indicted 
for  falsifying  was  the  calendar  of  all  persons  committed 
to  jail,  required  by  the  statute  to  be  kept.  The  indictment 
consisted  of  seven  counts,  each  charging,  in  general  terms 
and  varying  language,  that  the  defendant  had  falsified  this 
record,  without  further  particularity.  The  court,  upon  the 
motion  of  plaintiff  in  error,  required  the  State's  attorney  to 
file  a  bill  of  particulars.  The  bill  of  particulars  stated  that 
"there  were  wrongfully,  falsely  and  feloniously  entered 
upon  said  jail  record  the  names  of  the  following  persons, 
viz.,'*  and  here  followed  eighteen  names,  each  followed  by 
one  word  or  more  indicating  the  cause  of  commitment,  and 
by  two  dates,  the  earliest  being  January  26,  1905,  and  the 
latest  November  29,  1905.  The  bill  of  particulars  contin- 
ued with  the  statement  that  none  of  the  persons  named  had 
been  confined  in  or  committed  to  the  jail  during  the  period 
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named.  The  plaintiff  in  error,  claiming  that  the  bill  of 
particulars  charged  more  than  one  offense,  moved  that  the 
State's  attorney  be  required  to  elect  upon  which  charge  he 
would  proceed  to  trial.  This  motion  was  overruled,  and 
the  prosecution  introduced  evidence  tending  to  show  that 
the  entry  of  one  name  was  in  the  handwriting  of  the  plain- 
tiff in  error  and  that  the  person  named  had  never  been  con- 
fined in  the  jail.  Thereupon,  when  the  prosecution  offered 
to  prove  the  same  facts  in  regard  to  another  name,  the 
plaintiff  in  error  objected,  on  the  ground  that  this  was  a 
separate  offense  and  the  prosecution  should  be  confined  to 
one  charge.  This  objection  was  overruled,  as  was  also  a 
motion,  made  at  the  close  of  the  evidence  for  the  prosecu- 
tion, to  require  an  election. 

The  evidence  of  the  falsification  of  the  record  consisted 
only  of  testimony  that  the  entries  referred  to  in  the  bill  of 
particulars  were  in  the  handwriting  of  the  plaintiff  in  er- 
ror and  that  the  persons  named  were  not  confined  in  the 
jail.  There  was  no  evidence  as  to  when,  how  or  under 
what  circumstances  the  entries  were  made,  or  whether  they 
were  made  at  the  same  time  or  at  different  times.  There 
was  no  charge  that  they  were  separately  made.  There  was 
no  evidence  that  they  were  separately  made.  They  were 
made  on  separate  pages  of  the  book  and  the  dates  men- 
tioned are  different,  but  there  is  no  evidence  that  the  falsi- 
fication of  the  book  was  not  completed  by  the  making  of 
all  the  false  entries  at  one  time.  The  bill  of  particulars  did 
not  state  and  the  evidence  did  not  show  several  offenses. 
There  was  no  error  in  not  requiring  the  State's  attorney 
to  elect. 

It  is  contended  that  a  large  part  of  the  testimony  of 
Daniel  E.  Potter  and  George  N.  McClure  as  to  the  hand- 
writing of  the  plaintiff  in  error  was  incompetent.  If  all 
their  testimony  were  stricken  out  of  the  record,  what  re- 
mained would  still  have  required  a  verdict  of  guilty.  No 
question  is  raised  as  to  the  competency  of  the  testimony 
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of  Frank  Ford,  who  testified  that  the  entries  were  in  the 
handwriting  of  the  plaintiff  in  error.  It  is  true  he  was  a 
deputy  sheriff  and  himself  made  entries  in  the  book,  but  his 
testimony  could  not  be  disregarded  for  that  reason.  It  was 
not  contradicted  and  he  was  not  in  any  way  impeached. 
No  evidence  was  introduced  by  defendant  except  the  testi- 
mony of  nine  witnesses  as  to  his  good  character.  No  other 
verdict  than  one  of  guilty  would  have  been  justified  by  the 
evidence. 

The  same  answer  meets  the  objection  that  the  jail  rec- 
ord was  permitted  to  be  taken  by  the  jury.  The  objection 
is  made  that  there  was  nothing  to  prevent  the  jury  from 
comparing  the  handwriting  of  numerous  other  entries  in 
other  parts  of  the  book  with  the  ones  in  evidence,  and  from 
that  comparison  satisfying  themselves  that  the  handwriting 
was  that  of  the  plaintiff  in  error.  The  handwriting  was 
established  by  the  evidence  independent  of  the  record,  so 
that  its  inspection  could  not  be  harmful  to  plaintiff  in  error. 

What  we  have  said  disposes  also  of  the  objections  to 
the  instructions  given  to  the  jury.  The  court  refused  to 
give  two  instructions  asked  by  the  plaintiff  in  error,  to  the 
effect  that  though  they  might  believe,  beyond  a  reasonable 
doubt,  that  the  defendant  committed  the  act  charged,  yet 
if  they  had  a  reasonable  doubt  as  to  whether  he  committed 
the  act  with  a  criminal  intent  to  violate  a  public  law  they 
should  find  him  not  guilty.  There  was  no  evidence  on 
which  to  base  these  instructions.  If  the  plaintiff  in  error 
made  the  false  entries  there  was  nothing  to  indicate  he  did 
not  intend  to  do  so.  An  intent  to  do  so  was  a  criminal 
intent,  and  there  is  nothing  on  which  it  could  be  found, 
from  the  record,  that  the  plaintiff  in  error  made  the  false 
entries  without  such  criminal  intent. 

The  judgment  is  affirmed.  judgment  ofRrmed. 
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The  People  ex  reL  John  J.  Hcaly,  State's  Attorney,  Re- 
lator, vs,  Theodore  G.  Case,  Respondent. 

Opinion  filed  October  26,  ipop. 

1.  DrvoRCS — public  has  an  interest  in  a  divorce  suit.  While  a 
divorce  suit  is  a  •  controversy  between  private  parties,  yet  the  in- 
terest of  the  public  in  the  marriage  status  is  also  concerned,  and 
the  court  will  regard  such  interest  whatever  attitude  the  parties 
may  take,  and  will  not  grant  a  divorce  upon  the  consent  or  collu- 
sion of  the  parties. 

2.  Same — second  bill  on  same  facts  should  be  dismissed,  A  de- 
cree dismissing  a  bill  for  divorce  for  want  of  equity,  after  a  hear- 
ing of  the  complainant's  evidence,  is  a  final  decree,  and  if  the  same 
bill  is  subsequently  filed  and  the  matter  presented  to  another  judge, 
it  is  his  duty  to  dismiss  the  bill  upon  learning  of  the  prior  adjudi- 
cation, whether  such  adjudication  is  pleaded  or  not. 

3.  Attorneys  at  i,aw — an  attorney  filing  same  bill  for  divorce 
a  second  time  may  be  suspended.  An  attorney  who  files  a  bill  for 
divorce  and  obtains  a  decree  without  disclosing  to  the  court  that 
the  same  bill  has  been  previously  dismissed  for  want  of  equity  by 
another  judge  upon  substantially  the  same  evidence  is  guilty  of  a 
fraud  upon  the  court  and  may  be  suspended  by  the  Supreme  Court 
from  practicing  in  all  courts  of  record  of  the  State. 

Farmer^  C.  J.,  and  Vickers,  J.,  dissenting. 

Information  to  disbar. 

Albert  M.  Kales,  and  John  L.  Fogle,  for  relator. 

Charles  Hughes  (S.  S.  Gregory,  of  counsel,)  for 
respondent. 

Per  Curiam  :  The  State's  attorney  of  Cook  county,  on 
the  relation  of  the  committee  on  grievances  of  the  Chicago 
bar  association,  filed  in  this  court  an  information  to  disbar, 
or,  in  the  alternative,  to  suspend  or  otherwise  discipline,  as 
the  court  in  its  discretion  might  deem  proper,  Theodore  G. 
Case,  an  attorney,  on  the  ground  that  he  procured  a  decree 
of  divorce  in  the  circuit  court  of  Cook  county  by  fraudu- 
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lent  collusion  with  the  complainant  and  the  defendant  there- 
in, and  by  fraudulently  concealing  from  the  knowledge  of 
the  judge  the  fact  that  substantially  the  same  matters  in- 
volved in  the  divorce  proceeding  had  previously  been  heard 
and  determined  adversely  to  his  client  in  a  prior  divorce 
proceeding  in  the  superior  court  of  said  county,  in  which, 
upon  a  hearing,  a  final  decree  had  been  entered  dismissing 
the  bill  for  want  of  equity.  In  his  answer  the  respondent 
denied  that  he  had  fraudulently  concealed  from  or  failed  to 
inform  the  judge  of  the  circuit  court  that  substantially  the 
same  matters  involved  in  the  second  divorce  proceeding  had 
been  previously  heard  and  determined  in  the  superior  court 
He  denied  collusion  with  the  complainant  and  defendant, 
or  either  of  them,  or  with  the  solicitors  of  the  defendant 
in  the  divorce  case,  or  with  any  other  person,  to  procure  a 
divorce  for  his  client,  and  averred  that  he  believed  at  the 
time  of  the  hearing,  and  still  believed,  that  his  client  had  a 
good  cause  of  action  and  was  entitled  to  a  divorce,  and  that 
he  believed  the  law  to  be  that  the  dismissal  of  the  bill  for 
want  of  equity  by  the  superior  court  was  not  a  bar  to  a 
second  suit  unless  pleaded  in  said  second  suit.  The  answer 
averred  that  in  all  respondent  did  he  acted  in  good  faith 
in  the  belief  that  he  was  justified  by  the  law,  and  that  he 
had  no  fraudulent  or  corrupt  motive  in  any  of  the  steps 
taken  by  him  in  the  litigation.  The  issues  were  referred  to 
George  Mills  Rogers,  master  in  chancery  of  the  circuit 
court  of  Cook  county,  as  a  commissioner  of  this  court,  to 
take  the  proofs  and  report  his  conclusions  of  law  and  fact 
therefrom.  There  was  no  controversy  before  the  commis- 
sioner concerning  the  facts,  which  are  as  follows: 

On  July  19,  1907,  the  respondent  filed  a  bill  for  divorce 
in  the  superior  court  of  Q)ok  county  for  his  client,  Eliza 
Pollen  Epcke,  praying  for  a  divorce  on  the  ground  of  ex- 
treme and  rci>eated  cruelty,  and  the  husband,  by  his  so- 
licitors, afterward  filed  an  answer  denying  the  charges  of 
the  bill.    On  November  23,  1907,  the  respondent  appeared 
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for  the  complainant  before  Judge  Barnes  and  a  solicitor  ap- 
peared for  the  defendant,  and  the  cause  was  heard  on  the 
testimony  of  the  complainant  and  two  witnesses  in  her  be- 
half. The  solicitor  for  the  defendant  did  not  cross-examine 
the  witnesses  or  introduce  any  testimony  or  take  any  part 
in  the  hearing.  A  written  agreement  had  been  entered  into 
by  the  parties  and  was  presented  in  court  as  to  alimony  and 
the  custody  of  a  child.  The  chancellor  dismissed  the  bill 
for  want  of  equity,  and  after  leaving  the  court  room  there 
was  some  conversation  in  the  corridor  between  the  respond- 
ent and  his  client  and  Adolph  R.  Weseman,  the  solicitor  for 
defendant.  According  to  Weseman's  testimony  respondent 
stated  to  his  client  that  they  were  at  liberty  to  proceed 
again,  the  decision  of  Judge  Barnes  having  only  the  effect 
of  a  non-suit.  There  was  discussion  between  respondent 
and  Weseman  as  to  whether  the  order  dismissing  the  bill 
was  a  final  disposition  of  the  case,  and  respondent  claimed 
that  it  was  not.  Two  days  afterward,  on  November  25, 
1907,  respondent  filed  in  the  circuit  court  of  Cook  county, 
a  court  of  concurrent  and  equal  jurisdiction  with  the  su- 
perior court,  another  bill  for  divorce  by  Mrs.  Epcke  against 
her  husband,  containing  the  same  allegations  and  charges 
of  cruelty  as  the  former  bill,  and  no  other.  Shortly  after- 
ward respondent  met  Judge  Stough,  a  judge  of  a  circuit 
outside  of  Cook  county  who  was  then,  by  request  of  the 
proper  authorities,  holding  court  in  Chicago,  and  asked  him 
to  hear  the  cause.  The  request  was  not  a  peculiar  or  un- 
reasonable one  according  to  the  general  practice  in  hearing 
divorce  cases  in  Cook  county,  and  Judge  Stough  agreed  to 
comply  with  it.  Thereupon  respondent  commenced  to  talk 
to  the  judge  about  the  case,  and  the  judge  said :  "I  do  not 
want  to  hear  anything  about  it ;  I  will  hear  your  case  when 
you  bring  your  witnesses  in.'*  Weseman  testified  that  the 
respondent  told  him,  previous  to  the  hearing  before  Judge 
Stough,  that  he  had  started  to  tell  Judge  Stough  about  the 
former  hearing  but  was  told  by  the  judge  he  did  not  want 
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to  talk  about  the  case ;  that  if  respondent  made  a  good  case 
a  decree  would  be  granted,  otherwise  not.  The  respondent 
had  not  proceeded  far  enough  in  his  talk  with  Judge  Stough 
before  he  was  interrupted,  to  acquaint  him  with  the  fact 
of  the  former  hearing.  The  defendant's  solicitors  entered 
their  appearance  and  filed  an  answer  denying  the  allega- 
tions of  the  bill,  and  the  cause  was  heard  before  Judge 
Stough  on  November  29,  1907.  Weseman  was  again  pres- 
ent at  the  hearing  and  had  charge  of  the  defeadant's  side 
of  the  case.  Complainant  and  the  same  two  witnesses  who 
testified  before  Judge  Barnes  testified  before  Judge  Stough 
and  gave  substantially  the  same  testimony,  and  no  other. 
-The  defendant's  solicitor  did  not  cross-examine  the  wit- 
nesses or  introduce  any  testimony  and  a  decree  was  granted 
by  Judge  Stough.  Shortly  after  the  second  hearing  Judge 
Barnes  became  acquainted  with  the  fact  that  Mrs.  Epcke 
had  filed  the  second  bill,  and  he  thereupon  called  on  Judge 
Stough,  told  him  of  the  first  hearing  and  decreef  and  said 
he  thought  the  second  decree  should  be  vacated.  This  was 
the  first  information  Judge  Stough  had  that  the  case  had 
been  finally  detennined  in  the  other  court  and  he  immedi- 
ately vacated  his  decree.  The  respondent  was  called  to 
Judge  Stough's  court  room,  and  upon  being  informed  that 
the  decree  had  been  vacated,  said  that  in  the  conversation 
had  in  the  corridor  he  wanted  to  tell  the  judge  about  the 
former  hearing  and  he  would  not  let  him. 

These  facts  were  proved  before  the  commissioner  and 
were  reported  by  him,  followed  by  his  conclusions  that  there 
was  no  collusion ;  that  respondent  did  not  wrongfully  com- 
mit any  fraud  on  the  court ;  that  it  was  not  the  strict  legal 
duty  of  respondent  to  advise  the  second  trial  judge  of  the 
prior  adjudication  nor  the  duty  of  the  defendant  to  plead 
it  if  he  did  not  desire  to  do  so,  in  the  absence  of  a  collusive 
agreement  to  keep  such  knowledge  from  the  court ;  that  if 
respondent  was  honestly  convinced  that  his  client  was  en- 
titled to  a  decree  on  the  facts,  there  being  no  collusion  or 
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secret  agreement  between  the  parties,  he  could  file  a  second 
bill,  taking  his  chances  on  a  plea  of  res  judicata  being  in- 
terposed, and  that  the  respondent  did  nothing  which  he  did 
not  have  a  strict  legal  right  to  do  in  his  efforts  to  obtain 
for  his  client  a  decree  of  divorce.  The  relator  excepted 
to  the  report  of  the  commissioner  and  the  cause  has  been 
heard  and  argued  on  said  exceptions. 

The  question  presented  is  whether  the  concealment  from 
the  chancellor  of  the  circuit  court  of  the  prior  adjudication 
by  a  chancellor  of  a  superior  court,  or  the  failure  to  dis- 
close it,  was  such  a  fraud  on  the  court  as  shows  the  re- 
spondent to  be  unworthy  of  a  license  to  practice  law  in  this 
State.  That  the  first  decree  dismissing  the  bill  for  want 
of  equity  was  a  final  and  conclusive  determination  of  the 
rights  of  the  parties  is  not  denied;  but  it  is  argued  in  re- 
spondent's behalf  that  such  defense  could  be  considered  by 
the  chancellor  only  if  set  up  by  the  defendant  by  plea,  and 
that  respondent  was  under  no  obligation  to  disclose  to  the 
chancellor  the  fact  that  upon  the  identical  pleadings,  after 
a  full  hearing,  the  issue  had  been  determined  in  a  court  of 
competent  jurisdiction  against  his  client.  The  commis- 
sioner seems  to  have  adopted  that  view,  and  concluded  that 
it  was  not  the  strict  legal  duty  of  respondent  to  make  the 
disclosure  in  the  absence  of  a  collusive  agreement  to  keep 
the  fact  from  the  knowledge  of  the  court.  Of  course,  it 
required  no  collusive  agreement  to  keep  the  chancellor  in 
ignorance  of  the  records  of  another  court,  of  which  he 
could  have  no  knowledge  unless  their  contents  were  brought 
to  his  attention.  The  argument  and  conclusion  are  based 
upon  an  entire  misconception  of  the  relation  and  the  duty 
of  the  lawyer  to  his  client  and  to  the  court.  "The  lawyer's 
duty  is  of  a  double  character.  He  owes  to  his  client  the 
duty  of  fidelity,  but  he  also  owes  the  duty  of  good  faith 
and  honorable  dealing  to  the  judicial  tribunals  before  whom 
he  practices  his  profession.  He  is  an  officer  of  the  court — 
a  minister  in  the  temple  of  justice.    His  high  vocation  is  to 
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correctly  inform  the  court  upon  the  law  and  the  facts  of 
the  case  and  to  aid  it  in  doing  justice  and  arriving  at  cor- 
rect conclusions.  He  violates  his  oath  of  office  when  he 
resorts  to  deception  or  permits  his  clients  to  do  so.  He  is 
under  no  obligation  to  seek  to  obtain  for  those  whom  he 
represents,  that  which  is  forbidden  by  the  law."  People  v. 
Beat  tie,  137  III.  553,  on  page  574. 

Whatsoever  hesitation  there  might  be  in  the  mind  of  a 
lawyer  as  to  what  his  obligation  requires  of  him  in  the  way 
of  disclosures  against  his  client's  interest,  there  can  be  no 
question  of  the  duty  to  make  the  disclosure  of  a  prior  ad- 
judication in  a  case  like  this.  In  christian  nations  marriage 
is  not  treated  as  a  mere  contract  between  the  parties,  to  be 
suspended  or  dissolved  at  their  pleasure,  but  rather  as  a 
status  based  upon  public  necessity  and  controlled  by  law 
for  the  benefit  of  society  at  large.  (14  Cyc.  576.)  The 
interests  of  society  are  so  involved  in  proceedings  to  dis- 
solve the  marriage  relation  that  the  public  is  interested  in 
such  proceedings  to  a  greater  degree  than  in  ordinary  civil 
actions.  While  a  divorce  suit  is  a  controversy  between  pri- 
vate parties,  the  interest  of  the  public  in  the  marriage  status 
is  concemed,  and  the  court  will  regard  such  interest  what- 
ever attitude  the  parties  to  the  suit  may  take.  (2  Bishop 
on  Marriage  and  Divorce,  sec.  498.)  Arising  out  of  the 
public  right  that  divorce  shall  be  granted  only  for  statutory 
and  sufficient  causes,  the  practice  has  uniformly  been  dif- 
ferent from  that  recognized  in  other  cases.  A  divorce  will 
not  be  granted  upon  default  or  bill  taken  for  confessed  un- 
less the  charges  are  sustained  by  sufficient  proof.  (Shil- 
linger  v.  Shillinger,  14  111.  147;  Wheeler  v.  Wheeler,  18 
id.  39.)  It  will  not  be  granted  upon  consent  of  parties,  but 
a  cause  must  be  proved  to  the  satisfaction  of  the  court, 
independently  of  the  fault  or  confession  of  either  party. 
{Dunham  v.  Dunham,  162  111.  589.)  "In  a  divorce  suit 
the  interest  of  the  State  is  paramount  to  the  rights  of  the 
parties,  or,  in  more  familiar  terms,  the  parties  are  not  en- 
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titled  to  relief  where  the  same  would  be  against  public 
policy."  (i  Nelson  on  Divorce  and  Separation,  sec.  8.) 
"Though  a  suit  for  a  divorce,  upon  its  face,  is  a  mere  con- 
troversy between  the  parties  to  the  record,  yet  the  public 
occupies  the  position  of  a  third  party.  Society  has  an  in- 
terest in  every  marriage,  and  it  is  the  duty  of  the  State,  in 
the  conservation  of  the  public  morals,  to  guard  the  relation 
and  to  see  that  the  status  of  all  applicants  for  its  dissolu- 
tion should  be  established."  {Way  v.  Way,  64  111.  406,  on 
p.  414.)  In  Schmidt  v.  Schmidt,  29  N.  J.  Eq.  496,  the 
court  said:  "The  divorce  petition  is  not  evidence  of  any 
fact  stated  in  it.  To  permit  parties  in  divorce  suits  to  es- 
tablish, merely  by  the  allegations  and  corresponding  admis- 
sions of  bill  or  petition  and  answer,  the  facts  which  are 
necessary  to  give  the  court  jurisdiction,  would  be  to  prac- 
tically annul  important  provisions  of  the  law,  and  leave 
to  simple,  unverified  (and  perhaps  fraudulently  collusive) 
averment  and  admission,  facts  which  the  legislature  in- 
tended should  be  established  by  proof."  In  Beasley  v.  Beas- 
ley,  3  Haggard's  Eccl.  639,  in  discussing  whether  or  not 
a  former  divorce  of  one  of  the  parties  should  have  been 
pleaded,  it  was  said:  "If  a  fact  of  such  magnitude  had 
been  suppressed,  any  sentence  pronounced  by  the  court 
*  *  *  would  not  have  been  finally  binding.  *  *  * 
Such  suppression  would  have  rendered  all  the  proceedings 
liable  to  impeachment.  An  endeavor  to  obtain  a  sentence 
when  such  material  information  was  withheld  would  be  un- 
fair to  the  court  and  prejudicial  to  the  due  administration 
of  justice."  This  court,  in  Dunham  v.  Dunham,  supra, 
held  that  when  the  wife,  upon  a  separation  from  her  hus- 
band, goes  to  another  State  for  the  purpose  of  obtaining  a 
divorce,  and  brings  a  suit  there  for  that  purpose  without 
disclosing  the  fact  that  a  suit  is  pending  in  this  State  in- 
volving the  same  matters,  she  is  guilty  of  such  fraud  and 
deception  as  to  invalidate  the  decree  of  divorce  obtained  by 
her  in  such  other  State.     Surely  the  law  and  decisions  on 


286  The  People  v.  Case.  [HI  DL 

these  questions  were  well  known  to  an  attorney  of  more 
than  twenty  years'  practice. 

Counsel  for  respondent  have  cited  three  cases  in  sup- 
port of  their  argument,  Gerber  v.  Gerber,  155  111.  219,  £z'- 
ans  V.  Woodsworth,  213  id.  404,  and  Wagoner  v.  Wagoner, 
76  Md.  311,  none  of  which  sustain  their  position.  In  Ger- 
ber V.  Gerber  the  wife  sought  a  divorce  for  cruelty,  and  in 
her  bill  alleged  that  she  had  previously  filed  a  bill  asking  a 
divorce  for  cruelty  but  on  the  defendant's  promise  to  treat 
her  properly  dismissed  her  bill  and  consented  to  live  with 
him,  but  he  again  abused  her  and  kicked  her  in  the  stomach. 
There  was  nothing  to  show  that  there  was  any  answer  to 
the  bill  or  whether  the  dismissal  was  without  prejudice  or 
not,  nor  was  there  anything  to  show  any  adjudication.  The 
answer  to  the  second  bill  denied  the  acts  of  cruelty  and 
there  was  a  hearing.  The  court  said  that  if  there  was  such 
a  dismissal  as  was  a  bar  to  the  bill  it  should  have  been  set 
up  by  answer  and  proved  to  constitute  a  defense.  That 
was  a  contested  case,  and  as  the  record  showed  no  former 
adjudication  and  contained  nothing  from  which  an  infer- 
ence of  that  kind  could  be  drawn,  the  statement  was  not 
improper  so  far  as  the  contesting  parties  were  concerned, 
but  it  would  not  affect  the  question  of  fraud  by  either  party 
in  not  disclosing  an  actual  existing  fact  or  affect  the  action 
of  the  court  in  protecting  the  public  interest.  In  Evans 
V.  Woodsworth  a  bill  for  divorce  had  been  dismissed  and 
afterward  a  second  bill  was  filed  for  the  same  cause,  and 
upon  default  and  hearing  a  decree  of  divorce  was  rendered 
against  the  husband.  Some  two  and  a  half  years  later,  the 
complainant  having  died  in  the  meantime  leaving  property 
in  which  the  husband  claimed  an  interest,  he  filed  a  bill  to 
set  the  divorce  aside  on  the  ground  of  fraud.  The  court 
said  that  the  question  of  former  adjudication  was  not  pre- 
sented in  that  case  because  the  bill  failed  to  set  it  up  as  a 
ground  for  relief,  and,  moreover,  if  the  question  were  open 
it  was  impossible  to  tell  from  the  record  whether  the  decree 
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on  the  first  bill  was  a  bar  to  the  other  or  not.  The  deci- 
sion is  therefore  not  in  point.  In  Wagoner  v.  Wagoner 
pleas  were  filed  setting  up  a  former  adjudication.  The 
court  held  that  the  lack  of  an  affidavit  required  by  the  code' 
of  Maryland  made  the  pleas  defective,  and  that  the  motion 
of  the  plaintiff  to  strike  them  out  should  have  been  sus- 
tained and  the  pleas  would  then  have  been  amended,  but 
for  the  error  of  the  court  in  disregarding  the  plaintiff's  mo- 
tion the  decree  was  reversed. 

A  decree  dismissing  a  bill  for  divorce  upon  a  hearing 
is  a  final  decree.  The  parties  have  no  right  again  to  liti- 
gate the  matters  involved  in  that  suit,  and  by  filing  a  new 
bill  try  different  judges  until  they  find  one  who  agrees  with 
them  upon  the  facts.  The  public  are  also  interested  in  the 
finality  of  a  decree.  Neither  is  it  consistent  with  the  au- 
thority and  dignity  of  the  courts  or  of  proper  administra- 
tion of  justice  that  parties  desiring  divorce  may,  after  their 
cause  has  been  heard  and  determined,  successively  file  the 
same  bill  and  submit  the  same  evidence  to  all  the  judges 
of  the  various  courts  having  jurisdiction  until  one  of  them 
shall  grant  the  relief  sought.  It  would  be  the  duty  of  the 
court  before  whom  such  a  bill  is  filed  after  having  been 
heard  and  dismissed  in  a  court  of  co-ordinate  jurisdiction, 
at  once  to  dismiss  the  bill  upon  learning  of  the  prior  adjudi- 
cation, whether  it  was  pleaded  or  not.  The  filing  of  a  bill 
in  such  a  case  is  a  fraudulent  imposition  on  the  court. 

In  this  case  it  is  manifest  that  both  parties  desired  di- 
vorce. The  hearing  before  Judge  Barnes  in  the  superior 
court  and  the  dismissal  of  the  bill  were  on  Saturday.  On 
the  following  Monday  the  bill  was  filed  in  the  circuit  court. 
On  Tuesday  the  appearance  of  the  defendant  was  entered 
and  an  answer  filed,  and  on  Friday  the  cause  was  brought 
to  a  hearing  as  if  it  were  a  bill  filed  in  good-  faith  for  the 
adjudication  of  the  rights  of  the  parties,  solicitors  appear- 
ing for  each  party  but  neither  advising  the  chancellor  of  the 
facts,  which  would  have  shown  that  the  status  of  the  par- 
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ties  upon  the  matters  shown  had  already  been  determined. 
While  the  conduct  of  the  parties  was  not  collusion  in  the 
legal  sense,  as  applied  in  the  divorce  law,  it  was  repre- 
hensible conduct  on  the  part  of  both  the  solicitors  tlius  to 
induce  the  chancellor  to  take  jurisdiction  of  a  case  which 
he  would  not  have  considered  if  informed  of  the  truth. 

The  conversation  which  took  place  between  Judge 
Stough  and  the  respondent  does  not  help  the  matter.  The 
respondent  knew  that  the  decree  was  final  and  he  at  least 
felt  some  doubt  about  the  propriety  of  his  action.  If  he 
had  any  communication  to  make  to  Judge  Stough  in  regard 
to  the  merits  of  the  case  it  should  have  been  addressed  to 
him  in  open  court.  Respondent  had  no  right  to  attempt  an 
explanation  to  the  judge  out  of  court,  and  the  judge,  with 
a  proper  sense  of  his  position  in  the  matter,  declined  to 
hear  any  talk  about  the  case.  The  matter  was  not  pre- 
sented in  court,  where  alone  it  could  be  considered.  The 
respondent's  conduct  is  not  capable  of  an  innocent  construc- 
tion. His  failure  to  disclose  the  former  adjudication,  which 
he  knew  was  final,  was  not  consistent  with  the  good  faith 
and  fair  dealing  which  is  required  to  be  observed  by  mem- 
bers of  the  bar  toward  the  courts  in  which  they  practice. 
The  argument  that  he  was  not  acting  from  corrupt  motives 
or  for  wrongful  purposes,  but  in  accordance  with  his  under- 
standing of  the  law,  is  not  justified  by  the  facts.  His  mo- 
tive is  to  be  determined  by  what  he  did.  He  did  not  testify 
before  the  commissioner,  but  it  is  not  consistent  with  his 
statement  to  Judge  Stough  that  he  was  going  to  tell  him 
out  of  court  about  the  former  adjudication,  for  counsel  to 
say  that  he  did  not  understand  that  such  was  his  duty.  He 
could  not  have  been  ignorant  of  the  legal  effect  of  the  first 
decree,  and  the  natural  inference  is  that  if  Judge  Stougli 
would  not  hear  the  case  when  he  knew  the  facts  he  would 
have  sought  another  judge.  If  he  stated  the  fact  in  court 
he  would  take  the  risk  of  having  the  bill  dismissed,  and  he 
did  not  state  it.     His  motive  was  to  obtain  a  divorce  for 
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his  client,  and  with  a  complaisant  solicitor  representing  the 
defendant  and  desirous  of  the  same  result  he  knew  that  the 
knowledge  of  the  former  adjudication,  which  was  a  bar  to 
his  suit,  had  not  and  would  not  come  to  the  knowledge  of 
the  chancellor.  We  are  not  willing  to  set  up  or  endorse 
such  a  standard  of  the  duty  of  an  attorney  holding  our 
license  to  practice  in  courts  of  justice  as  is  contended  for 
by  respondent  and  approved  by  the  commissioner. 

The  exceptions  are  sustained,  and  it  is  ordered  that  the 
respondent,  Theodore  G.  Case,  be  suspended  from  practic- 
ing as  an  attorney  in  this  and  all  other  courts  of  record  of 
this  State  for  the  term  of  one  year  from  the  entry  of  judg- 
ment under  this  order.  Respondent  suspended. 

Mr.  Chief  Justice  Farmer,  dissenting: 
I  cannot  assent  to  the  judgment  .in  this  case.  In  my 
opinion  respondent  should  have  been  disbarred  or  the  rule 
discharged.  The  opinion  concedes  that  disbarment  was  not 
justified  but  by  way  of  discipline  suspends  respondent  for 
one  year.  I  agree  with  the  conclusion  that  the  proof  did 
not  justify  disbarment  but  I  do  not  agree  that  it  justified 
suspension.  The  whole  question  of  respondent's  guilt  is 
one  of  motive,  and  I  agree  with  the  commissioner  that  the 
proof  failed  to  establish  any  corrupt  motive  on  the  part  of 
the  respondent.  Furthermore,  I  am  opposed  to  the  estab- 
lishment of  a  precedent  of  suspension  in  disbarment  cases. 
Where  an  attorney  is  proven  guilty  of  conduct  that  justi- 
fies suspension  for  a  year,  it  is  my  opinion  it  would  not 
only  justify  but  would  require  disbarment. 

Mr.  Justice  Vickers  :  I  concur  in  the  dissenting  opin- 
ion of  Mr.  Chief  Justice  Farmer. 


t4l  —  10 


290  The  People  v.  Economy  Power  Co.      [24f  DL 

• 

The  People  ex  rei  Charles  S.  Deneen,  Governor,  and  Wil- 
liam H.  Stead,  Attorney  General,  Appellants,  vs.  The 
Economy  Light  and  Power  Company,  Appellee. 

Opinion  Hied  October  26,  ipop, 

1.  Waters — general  presumption  where  party  purchases  from 
riparian  owner.  While  the  grantor  of  a  riparian  estate  may  re- 
serve the  land  under  the  water,  yet  the  general  presumption  is 
that  the  purchaser's  title  extends  as  far  as  the  grantor  owned,  in 
both  fresh  and  tidal  waters. 

2.  Same — the  owner  of  land  ok  both  sides  of  river  owns  bed 
of  stream.  The  owner  of  land  on  both  sides  of  a  river  owns  the 
whole  of  the  bed  of  the  stream  to  the  extent  of  the  length  of  his 
lands  upon  it,  and  his  conveyance  of  the  land  carries  title  to  the 
bed  of  the  stream,  in  the  absence  of  any  reservation  in  the  deed 
or  language  denoting  a  different  boundary. 

3.  Same — distinction  as  to  ownership  of  bed  of  navigable  and 
non-navigable  streams.  In  grants  upon  navigable  waters  above 
tide  waters  the  riparian  owner  takes  title  to  the  thread  of  the 
stream,  subject  to  the  public  easement  of  navigation;  but  as  to 
waters  not  navigable  the  title  to  the  bed  of  the  stream  passes  ab- 
solutely, free  'from  the  public  easement. 

4.  Same — a  meander  line  is  not  ordinarily  a  boundary.  With 
'  the  exception  of  cases  where  monuments  are  erected  when  the  me- 
ander line  is  run  the  meander  line  is  not  a  boundary  line,  but  is 
designed  to  point  out  the  sinuosities  of  the  bank  or  shore  and  pro- 
vide a  means  of  ascertaining  the  quantity  of  land  in  the  fraction 
which  is  to  be  paid  for  by  a  purchaser. 

5.  Same — meander  line  provision  of  the  act  of  i8^p  was  super- 
seded by  act  of  1843.  The  provision  of  the  act  of  1839  relating  to 
the  sale  of  canal  lands,  which  declared  that  lands  situated  upon 
streams  which  had  been  meandered  by  the  United  States  surveys 
(which  included  the  Desplaines  river)  should  be  considered  as 
bounded  by  the  meander  line  and  not  by  the  stream,  is  inconsistent 
with  the  act  of  1843  ^^r  the  pledging  of  the  canal  lands,  and,  as  to 
lands  sold  under  the  act  of  1843,  to  procure  money  with  which  to 
pay  the  debts  created  thereunder,  was  superseded  by  act  of  1843. 

6.  Same — the  State  of  Illinois  does  not  own  bed  of  Desplaines 
river  in  lands  sold  under  act  of  184^.  In  the  absence  of  any  con- 
ditions, reservations  or  restrictions  in  deeds  made  by  the  canal 
trustees  to  lands  bordering  upon  the  Desplaines  river,  which  had 
been  acquired  by  the  State  under  the  government  grant  of  1827 
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and  which  passed  as  unsold  lands  to  the  canal  trustees  under  the 
conveyance  by  the  Governor  under  the  act  of  1843,  the  grantees  in 
such  deeds  took  title  to  the  bed  of  the  river,  and  the  State  is  not 
the  owner  thereof. 

7.  Same — party  alleging  that  stream  is  navigable  has  burden  of 
proving  such  fact,  A  complainant  in  a  bill  to  enjoin  the  construc- 
tion of  a  dam  in  a  stream  which  is  alleged  in  the  bill  to  be  navi- 
gable has  the  burden  of  proving  such  navigability  as  a  question 
of  fact,  but  he  is  not  required  to  show  that  the  stream  is  navigable 
for  its  entire  length  or  that  its  navigable  portion  is  open  for  use 
at  all  times  of  the  year. 

8.  Same — navigability  is  to  be  determined  with  reference  to 
natural  condition  of  stream.  The  navigability  of  a  stream  is  to  be 
determined  with  reference  to  its  natural  condition,  and  not  with 
reference  to  conditions  which  exist  after  the  construction  of  canals 
or  other  artificial  channels  which  add  to  the  volume  of  water. 

9.  Same — vested  rights  cannot  be  destroyed  by  making  a  non- 
navigable  stream  navigable.  If  a  stream  is  non-navigable  in  its 
natural  condition  the  State  has  no  power  to  destroy,  without  com- 
pensation, the  vested  rights  of  riparian  owners  by  making  the 
stream  navigable  by  means  of  artificial  additions  to  its  waters. 

10.  Same — rule  where  stream  naturally  navigable  is  improved. 
Where  a  stream  which  is,  in  fact,  navigable  in  its  natural  condi- 
tion is  improved  for  the  purpose  of  enlarging  its  usefulness,  the 
public  have  a  right  to  enjoy  the  easement  in  its  enlarged  condition. 

11.  Same — the  State  cannot  destroy  riparian  rights  in  a  non- 
navigable  stream.  The  State  cannot  directly  by  its  own  act  or  in- 
directly through  the  act  of  an  agent  change  an  unnavigable  stream 
to  one  that  is  navigable  without  compensation  to  riparian  owners 
for  the  destruction  or  damaging  of  their  rights  in  the  bed  of  the 
stream,  as  such  rights  are  as  much  protected  by  the  constitution 
as  are  rights  in  land  above  the  water  line  of  the  stream. 

12.  Same — riparian  owners  not  required  to  forfeit  rights  to  aid 
improvement  of  non-navigable  stream.  A  navigable  stream  may 
be  improved  or  a  non-navigable  stream  may  be  made  navigable 
with  funds  raised  by  general  taxation ;  but  property  fronting  upon 
the  navigable  stream  cannot  be  specially  assessed  for  the  improve- 
ment of  such  stream  for  public  benefit,  nor  can  the  owners  of  ripa- 
rian rights  in  the  non-navigable  stream  be  compelled  to  surrender 
their  rights,  without  compensation,  to  aid  in  its  improvement. 

13.  Same — legislature  cannot  destroy  vested  rights  by  declaring 
stream  to  be  navigable.  If  a  stream  is  not  navigable  in  its  natural 
condition,  vested  rights  of  riparian  owners  cannot  be  destrpyed  by 
an  act  of  the  legislature  declaring  such  stream  to  be  navigable. 
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14.  Same — the  Sanitary  District  act  did  not  declare  Desplaines 
river  to  be  navigable.  Section  24  of  the  Sanitary  District  act, 
providing  that  when  the  channel  is  completed  and  the  water  turned 
in  to  a  certain  volume  "the  same  is  hereby  declared  a  navigable 
stream/'  has  reference  only  to  the  channel  of  the  sanitary  district, 
and  not  to  the  water  after  it  leaves  such  channel  and  enters  the 
Desplaines  river. 

15.  Samb — what  is  necessary  to. make  stream  a  navigable  one. 
A  stream,  to  be  navigable,  must  in  its  ordinary,  natural  condition 
furnish  a  highway  over  which  commerce  is  or  may  be  carried  on 
in  the  customary  modes  in  which  such  commerce  is  conducted  by 
water.  (Hubbard  v.  Bell,  54  111.  no,  and  Schulte  v.  Warren,  218 
id.  108,  followed.) 

16.  Same — Desplaines  river  is  not,  in  its  natural  condition,  a 
navigable  stream.  The  Desplaines  river,  notwithstanding  its  oc- 
casional use  as  a  means  of  transportation  by  the  few  early  explor- 
ers and  traders,  is  not,  in  its  natural  condition,  a  navigable  stream. 

17.  Canals — an  agreement  for  perpetual  Howage  is,  in  effect, 
a  sale  of  an  interest  in  land.  An  agreement  for  perpetual  flow- 
age  is,  in  effect,  a  sale  of  an  interest  in  the  land  and  a  right  of 
perpetual  possession,  and  if  such  an  agreement  is  made  by  the  com- 
missioners of  the  Illinois  and  Michigan  canal,  it  must,  under  the 
Canal  act  of  1874,  (Kurd's  Stat.  1908,  p.  220,)  be  made  in  accord- 
ance with  the  requirements  of  clause  8  of  section  8  of  such  act. 

18.  Same — Howage  contract  of  September  2,  1904,  is  not  a  per- 
petual license.  The  flowage  contract  made  September  2,  1904,  be- 
tween the  commissioners  of  the  Illinois  and  Michigan  canal  and 
Harold  T,  Griswold,  and  which  is  now  assigned  to  the  Economy 
Light  and  Power  Company,  is  not  a  perpetual  license,  but  must  be 
regarded,  in  view  of  the  other  contracts  executed  between  the  par- 
ties and  the  statutory  power  of  the  commissioners,  as  being  for  a 
period  of  twenty  years,  notwithstanding  the  use  of  the  word  "per- 
petually" with  reference  to  the  said  Griswold's  obligation  to  keep 
the  tow-path  in  repair. 

19.  Same — canal  Commissioners  have  power  to  lease  "ninety- 
foot  strip."  The  commissioners  of  the  Illinois  and  Michigan  canal 
have  no  power  to  sell  any  land  or  any  portion  of  the  "ninety-foot 
strip"  along  the  canal  which  is  now  utilized  in  connection  with 
the  use  of  water  power,  but  they  have  power  to  lease  canal  lands 
and  the  ninety-foot  strip  for  not  to  exceed  twenty  years,  provided 
that  where  the  lease  is  connected  with  a  water  power  it  must  be 
made  under  clause  6  of  section  8  of  the  Canal  act  of  1874. 

20.  Same — what  is  meant  by  lease  of  water  power.  The  leases 
gf  "water  power  and  any  lands  or  lots  connected  therewith,"  re- 
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ferred  to  in  clause  6  of  section  8  of  the  Canal  act  of  1874,  and 
which  the  canal  commissioners  cannot  lease  without  complying 
with  the  requirements  of  the  statute,  are  leases  of  water  power  in 
the  canal  itself,  and  lands  or  lots  connected  therewith  which  the 
State  owns  and  the  commissioners  are  authorized  to  lease. 

21.  Same — Howage  contract  and  lease  herein  involved  are  not 
a  lease  of  water  power.  The  flowage  contract  and  the  lease  of 
the  "ninety-foot  strip"  made  by  the  commissioners  of  the  Illinois 
and  Michigan  canal  September  2,  1904,  to  Harold  T.  Griswold,  do 
not  constitute  a  lease  of  water  power  and  lands  connected  there- 
with, as  meant  by  clause  6  of  section  8  of  the  Canal  act  of  1874. 

22.  Same — the  provision  for  renewal  of  leases  applies  only  to 
leases  of  water  power  and  land  connected  therewith.  The  provi- 
sion'of  clause  6  of  section  8  of  the  Canal  act  of  1874  authorizing 
the  commissioners  to  provide  for  an  extension  of  its  leases  for  a 
period  of  not  to  exceed  twenty  years,  applies  only  to  leases  of 
"water  power  and  lands  or  lots  connected  therewith,"  and  has  no 
reference  to  leases  made  by  private  treaty  of  "canal  lands  and  lots 
owned  by  the  State,"  as  mentioned  in  clause  5  of  said  section. 

23.  Same — provision  for  renewal  in  lease  of  September  2,  1904, 
does  not  render  entire  contract  void.  The  provision  for  renewal, 
contained  in  the  lease  of  September  2,  1904,  made  by  the  commis- 
sioners of  the  Illinois  and  Michigan  canal  to  Harold  T.  Griswold, 
is  void  as  bemg  unauthorized  by  law;  but  its  invalidity  does  not 
render  the  entire  contract  void,  since  such  provision  is  an  inde- 
pendent and  severable  covenant,  which  may  be  disregarded  and  the 
legal  portion  of  the  contract  enforced. 

24.  Same — tvhat  is  not  ground  for  setting  aside  deed  to  canal 
lands.  The  fact  that  a  sale  of  canal  lands  was  made  by  a  third 
person  acting  at  the  request  of  the  commissioners  instead  of  by 
the  commissioners  in  person  is  a  mere  irregularity  which  is  not 
ground  for  setting  aside  the  deed,  where  the  land  was  sold  in  ac- 
cordance with  the  formalities  required  by  statute,  a  deed  executed 
to  the  purchaser  and  the  purchase  money  received  and  retained  by 
the  State,  which  was,  in  legal  contemplation,  the  grantor  in  the 
deed,  and  where  no  steps  were  taken  to  avoid  the  sale  while  the 
title  was  in  the  original  purchaser,  whose  record  title  was  clear. 

25.  Same — the  deed  of  January  6,  ipos,  to  "sixteen-acre  tract" 
passed  entire  title  of  State.  The  quit-claim  deed  of  January  6, 
1905,  from  the  commissioners  of  the  Illinois  and  Michigan  canal  to 
Harold  T.  Griswold,  conveying  the  so-called  "sixteen-acre  tract," 
was  not  a  conveyance  of  any  land  connected  with  the  water  power 
of  the  canal  but  of  land  the  commissioners  had  power  to  sell,  and 
such  deed  was  effective  to  convey  the  entire  interest  then  owned 
by  the  State  in  such  tract. 
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26.  Same — the  "Kankakee  feeder"  lease  of  August  5,  /pof,  is 
not  a  water  power  lease.  The  "Kankakee  feeder"  lease,  made  Au- 
gust 8,  1905^  between  the  commissioners  of  the  Illinois  and  Michi- 
gan canal  and  Harold  T.  Griswold,  is  not  a  lease  of  water  power, 
within  the  meaning  of  clause  6  of  section  8  of  Canal  act  of  1874. 

27.  Same — revocation  provision  of  the  "Kankakee  feeder^*  lease 
construed.  The  provision  of  the  "Kankakee  feeder"  lease,  (here- 
in involved,)  reserving  the  right  to  the  canal  commissioners  to 
cancel  the  lease  "whenever,  in  the  judgment  of  the  canal  commis- 
sioners or  other  proper  officers  of  the  State  at  such  time  having 
charge  of  canal  property,  Siey  shall  deem  the  interests  of  the  State 
require  it,  to  re-possess  and  use  said  property,"  means  the  canal 
commissioners  or  such  officers  as  the  State  may  designate  to  have 
charge  of  the  canal  property  in  the  place  of  the  commissioners, 
and  does  not  mean  the  legislature. 

28.  Same — when  lease  cannot  he  canceled  except  by  canal  con^ 
missioners.  The  right  of  one  party  to  the  "Kankakee  feeder"  lease 
of  August  8,  1905,  to  declare  the  contract  at  an  end  without  the 
consent  of  the  other  party  must  be  strictly  construed,  and  as  long 
as  the  State  continues  the  canal  commissioners  in  charge  of  canal 
property,  such  commissioners  are  the  only  officers  who  may,  un- 
der the  contract,  cancel  such  lease,  and  their  discretion  in  that  re- 
gard cannot  be  exercised  by  State  officials  in  another  department 
of  the  State  government. 

29.  Same — "Kankakee  feeder^'  lease  is  not  within  joint  resolu- 
tion of  190J,  The  joint  resolution  of  the  legislature  adopted  on 
November  27,  1907,  is  directed  against  certain  leases  made  by  the 
canal  commissioners  on  September  2,  1904,  and  does  not  include 
the  "Kankakee  feeder"  lease,  which  was  executed  August  8,  1905. 

30.  Same — canal  commissioners  may  lease  Kankakee  feeder. 
The  commissioners  .of  the  Illinois  and  Michigan  canal  may  treat 
the  abandoned  Kankakee  feeder,  and  the  lands  and  lots  connected 
therewith,  as  other  canal  property,  and  may  lease  the  same,  dur- 
ing such  time  as  it  is  not  needed,  for  any  lawful  purpose  which 
does  not  interfere  with  any  right  which  the  State  may  have  to  re- 
sume the  use  of  such  feeder  for  canal  purposes. 

31.  Same — the  "pole  lease"  of  September  2,  1904,  is  not  void. 
The  "pole  lease,"  executed  between  the  canal  commissioners  and 
Harold  T.  Griswold  September  2,  1904,  does  not  give  to  the  said 
Griswold  control  of  the  tow-path  of  the  canal  for  the  length  of  the 
line,  but  merely  gives  him  the  right  to  place  poles  under  the  direc- 
tion of  the  commissioners,  and  there  is  no  ground  for  declaring 
such  contract  void  unless  the  line  of  poles  erected  thereunder  in- 
terferes with  the  use  of  the  tow-path  and  canal. 
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32.  Contracts — a  contract  by  canal  commissioners  should  be 
read  in  the  light  of  the  statute.  Where  a  flowage  contract  made 
by  the  canal  commissioners  specifies  no  time  for  its  duration  it 
must  be  inferred  that  the  contract  was  made  with  reference  to  the 
statute  under  which  the  commissioners  were  acting,  and  the  con- 
tract should  be  read  in  the  light  of  such  statute,  and,  if  it  is  pos- 
sible, such  a  construction  should  be  given  the  contract  as  to  render 
it  valid  rather  than  one  which  destroys  it. 

33.  Same — rule  where  one  attempts  to  grant  a  greater  estate 
than  he  •has.  Where  one  attempts  to  grant  a  greater  estate  than 
he  has,  the  conveyance  will  be  effective  to  pass  the  estate  which  he 
has  though  the  grant  may  be  inoperative  as  to  the  greater  estate. 

34.  Samb — contemporaneous  agreements  should  be  construed 
together.  Where  different  instruments  are  executed  at  the  same 
time  between  the  same  parties  with  reference  to  the  same  subject 
matter,  all  of  the  instruments  should  be  construed  together  in  de- 
termining the  real  intention  of  the  parties. 

Appeal  from  the  Circuit  Court  of  Grundy  county ;  the 
Hon.  Julian  W.  Mack,  Judge,  presiding. 

William  H.  Stead,  Attorney  General,  and  Joel  C. 
Fitch,  Assistant  Attorney  General,  (Walter  Reeves,  and 
Merritt  Starr,  special  counsel,)  for  the  appellant: 

The  fliowage  contract,  granting  the  right  to  flood  the 
ninety-foot  strip,  the  tow-path  bank  and  the  riparian  tract 
in  perpetuity,. is  a  sale  of  real  estate.  Woodward  v.  Seely, 
II  111.  157;  Water  Power  Co,  v.  Evans,  166  id.  548;  Nel- 
lis'v,  Munson,  108  N.  Y.  453;  Mumford  v.  Whitney,  15 
Wend.  381 ;  Cook  v.  Steams,  11  Mass.  533;  Fitch  v.  Hy- 
draulic Co,  44  Mich.  76. 

Even  a  license  to  erect  a  permanent  dam  on  another's 
land  or  to  overflow  another's  land  must  be  by  deed,  for  it 
is  the  sale  of  an  estate  in  land.  Brown  v.  Woodworth,  5 
Barb.  550;  Houghtaling  v.  Hotightaling,  id.  379;  Davis 
V.  Townsendj  10  id.  338. 

The  interest  purported  to  be  conveyed  by  the  flowage 
contract  is  perpetual.  No  words  of  inheritance  are  neces- 
sary to  the  creation  of  a  perpetual  right  of  flowage.    Cole 
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V.  Lake  County,  54  N.  H.  242;  Clark  v.  Strong,  105  N.  Y. 
App.  Div.  179;  Sweetland  v.  Power  Co.  46  Ore.  85. 

The  flowage  contract,  if  valid,  conveys  an  estate,  which 
precludes  the  grantor  from  any  use  inconsistent  with  the 
beneficial  exercise  of  the  flowage  right.  Phillips  v.  Reser- 
itoir  Co.  108  Mass.  404;   Woodward  v.  Seely,  11  III.  164. 

The  flowage  contract,  as  such  sale  violates  the  statute 
forbidding  a  sale  of  canal  real  estate  except  upon  adver- 
tisement and  to  the  highest  bidder,  is  void.  Rev.  Stat 
chap.  19,  sec.  8;  Laws  of  1899,  p.  82. 

The  flowage  contract  was  beyond  the  powers  of  the 
canal  commissioners  and  is  void.  The  power  to  make  this 
contract  is  not  conferred  upon  the  commissioners.  4  Starr 
&  Cur.  Stat.  chap.  19. 

Acts  of  the  commissioners  not  within  the  terms  of  the 
statutes  are  void.  Qatval  Comrs.  v.  Calhoun,  i  Scam.  521 ; 
State  V.  Delaficld,  8  Paige's  Ch.  528;  Diederich  v.  Rose, 
228  111.  610. 

The  grants  of  the  commissioners  in  derogation  of  pub- 
lic rights  are  strictly  construed  and  not  extended  by  impli- 
cation. Charles  River  Bridge  v.  Warren  Bridge,  11  Pet. 
426;  Snell  V.  Chicago,  133  111.  439. 

Clause  9  of  the  flowage  contract  in  express  terms  au- 
thorizes the  invasion  of  the  canal.  This  subordinates  the 
public  property  to  private  purposes  and  is  illegal  and  be- 
yond the  power  of  the  canal  commissioners.  The  flowage 
contract  is  therefore  illegal  and  void.  Synder  v.  Mt.  Pu^ 
laski,  176  111.  397;  Morrison  v.  Hinkson,  87  id:  587;  At- 
torney General  v.  Forbes,  2  M.  &  C.  123 ;  Frewen  v.  Lezvis, 
4  id.  249. 

The  canal  leases  are  illegal  and  void.  They  contain  re- 
newal clauses  for  a  second  term  of  twenty  years.  Canal 
leases  are  limited  by  statute  to  twenty  years.  4  Starr  & 
Cur.  Stat.  chap.  19,  sec.  8,  clause  5. 

The  renewal  clause  amounts,  in  itself,  to  making  the 
lease  for  extended  term.    Noonan  v.  Orton,  27  West.  300. 
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Inasmuch  as  the  leases  attempt  to  grant  a  term  of 
longer  than  twenty  years  they  are  void.  Canal  Comrs.  v. 
Calhoun,  i  Scam.  521;  Diederich  v.  Rose,  228  111.  610; 
State  V.  Delaiield,  8  Paige's  Ch.  528. 

The  lease  for  the  purpose  of  flooding  the  ninety-foot 
strip  and  tow-path  bank  for  several  miles  endangers  the 
canal  and  is  an  invasion  of  part  of  the  canal.  The  berm 
bank  of  the  canal  is  part  thereof,  and  is  equally  protected 
by  law  from  all  occupancy  or  intrusion  as  any  other  part. 
Ohio  V.  RaUrqad  Co.  37  Ohio  St.  157. 

The  foot-path  or  tow-path,  and  strip  of  land  occupied 
by  it,  along  the  canal,  is  part  of  the  canal.  Alexander  v. 
Tolleston  Club,  no  111.  65;  Morgan  v.  Bass,  14  Fed.  Rep. 
454;  Edwards  v.  Schlundy  21  Ohio  St.  193;  Canal  Co.  v. 
Harris,  loi  Pa.  80. 

The  ninety-foot  strip,  the  tow-path  and  the  berm  bank 
are  integral  parts  of  the  canal,  and  cannot  be  leased  or  put 
to  any  use  or  subjected  to  any  burden  other  than  for  canal 
purposes.  The  leasing  of  several  miles  of  the  ninety-foot 
strip  and  tow-path  bank  being  for  private  purposes  is  there- 
fore illegal.    Ohio  v.  Railroad  Co.  37  Ohio  St.  157. 

The  canal  commissioners  hold  the  canal,  with  all  its  in- 
cidents, in  trust  for  public  uses,  and  can  grant  no  easement 
therein  for  the  benefit  of  private  parties  and  to  the  exclu- 
sion of  the  public.  Snyder  v.  Mt,  Pulaski,  176  111.  397; 
Field  V.  Barling,  149  id.  556;  Hibbard  v.  Chicago,  173  id. 
91 ;  Driggs  v.  Phillips,  103  N.  Y.  77;  Smith  v.  State^  23 
N.  J.  L.  712;  Attorney  General  v.  Heishon,  18  N.  J.  Eq. 
410;  State  V.  Woodward,  24  Vt.  92. 

The  power  conferred  on  these  officers  is  limited  to  pub- 
lic purposes  and  must  be  expressed  and  cannot  be  exceeded. 
Any  fair,  reasonable  doubt  concerning  the  existence  of  the 
power  of  public  officers  to  devote  public  property  to  ques- 
tionable uses  is  resolved  by  the  courts  against  the  corpo- 
ration and  the  power  is  denied,  i  Dillon  on  Mun.  Corp. 
sees.  55,  251;   Emmons  v.  Lewistown,  132  111.  380;   Chir 
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• 
cago  V.  McCoy,  136  id.  344;  Cairo  v.  Bross,  lOi  id.  475; 

Huesing  v.  Rock  Island,  128  id.  465. 

The  Kankakee  feeder  lease  has  been  canceled.  The 
lease  expressly  reserved  to  the  canal  commissioners  the 
right  to  cancel.  The  effect  of  the  act  of  the  General  As- 
sembly of  December  6,  1907,  (Laws  of  1907,  p.  32,)  was 
to  exercise  this  right  of  cancellation.  The  legislature  may 
exercise  such  right.  Laramie  County  v.  Albany  Co.  92 
U.  S.  307;  Russell  V.  Reed,  27  Pa,  St.  170. 

The  Kankakee  feeder  lease  is  a  water  power  lease,  and 
is  void  because  it  violates  the  provision  of  the  statute  re- 
quiring public  letting  of  water  power  to  the  highest  bidder. 
4  Starr  &  Cur.  Stat.  chap.  19,  sec.  8,  clauses  6,  7. 

The  fact  that  the  feeder  was  out  of  use  and  out  of  re- 
pair does  not  confer  authority  to  sell  it,  lease  it  or  give  it 
away.  The  title  to  the  feeder  lands  does  not  revert  or  leave 
the  State  by  non-user.  Rexford  v.  Knight,  11  N.  Y.  308 ; 
Frank  v.  Bvansville  Co,  iii  Ind.  132;  Mason  v.  Railway 
Co,  I  Fed.  Rep.  712;  Craig  v.  Allegheny,  53  Pa.  St.  477; 
White  V,  State,  14  Ohio,  468. 

No  length  of  non-user  will  extinguish  the  rights  of  the 
State  in  the  canal  property.  Curran  v.  Louisville,  83  Ky. 
628;  Donahue  v.  State,  112  N.  Y.  142;  State  v.  Doig,  2 
Rich.  179. 

The  sale  of  the  canal  lands  was  made  by  an  employee 
of  the  canal  commissioners,  in  the  absence  of  all  the  com- 
missioners and  without  any  authority  conferred  upon  him, 
and  was  void.  Mason  v.  Wait,  4  Scam.  127;  Sebastian  v. 
Johnson,  72  111.  282;  Heyer  v.  Deaves,  2  Johns.  Ch.  154; 
Powell  V.  Tuttle,  3  N.  Y.  396;  Moss  v.  Peary,  2  Pat.  & 
H.  483;  Noland  v.  Noland's  Admr,  75  Ky.  426;  Bickerton 
V.  Grimes,  8  Wash.  451 ;  Cheatham  v.  Phillips,  23  Ark.  80. 

The  deed  of  the  riparian  tract  is  void.  Inasmuch  as 
the  sale  of  this  tract  is  void  the  deed  made  in  pursuance  of 
that  sale  is  void.  The  deed  expressly  renews  the  void  cove- 
nants of  the  canal  commissioners  in  the  void  flowage  con- 
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tract,  and  is  therefore  void.  The  deed  is  subject  to  the 
reserve  of  the  flowage  right,  which  (because  the  flowage 
contract  is  void)  never  left  the  canal  commissioners.  It 
therefore  failed  to  take  effect.  The  entire  series  of  con- 
tracts is  against  public  policy  and  void.  Crawford  v.  Wick, 
i8  Ohio  St.  190;  Holloday  v.  Patterson,  5  Ore.  177;  Rich- 
ardson V.  Crandall,  48  N.  Y.  343. 

A  contract  which  in  its  execution  will  contravene  the 
policy  and  spirit  of  a  statute  is  equally  void  as  if  made 
against  its  positive  provisions.  Diederich  v.  Rose,  228  111. 
610;  Gunther  v.  Dewine,  11  Iowa,  133;  Dement  v.  Rok^ 
ker,  126  111.  174. 

The  State  of  Illinois  owns  the  bed  of  the  Desplaines 
river,  and  some  adjoining  land  on  each  side  thereof,  at  the 
site  of  the  proposed  dam  and  power  house  of  the  defend- 
ant, the  Economy  Light  and  Power  Company,  together 
with  the  water  of  the  river.  The  act  of  1839  niakes  the 
meander  line  the  boundary  of  the  lands  at  the  site  of  the 
proposed  dam  and  reserves  the  bed  of  the  river  to  the  State. 
The  purpose  and  effect  of  this  act  was  to  change,  with  ref- 
erence to  canal  lands,  the  rule  that  the  riparian  owner  takes 
to  the  center  thread  of  the  stream,  and  to  make  the  mean- 
der line  the  boundary  of  canal  lands  situated  on  meandered 
streams,  conveyed  by  canal  deeds.  This  provision  of  the 
act  of  1839  ^^^  "o^  ^^^"  expressly  repealed.  It  has  not 
been  rei>ealed  by  implication,  because  no  subsequent  acts  of 
the  legislature  are  inconsistent  with  it  or  repugnant  to  it. 
It  is  essential  to  a  repeal  by  implication  that  the  repugnance 
•between  the  statutes  must  be  so  clear  and  plain  that  they 
cannot  be  reconciled.  Bast  St,  Louis  v.  Maxwell,  99  111. 
439;  Harding  v.  Railroad  Co.  65  id.  93;  Hume  v.  Gossett, 
43  id.  299 ;  Supervisors  v.  Campbell,  42  id.  492 ;  People  v. 
Barr,  44  id.  201;  Fozvler  v.  Pirkins,  77  id.  274;  Ottawa 
V.  LaSalle,  12  id.  339;  Hyde  Park  v.  Cemetery  Ass,  119 
id.  141 ;  Tyson  v.  Postlcthivaite,  13  id.  141 ;  Hunt  v.  Rail- 
ivay  Co.  121  id.  638. 
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There  is  no  (Conflict  between  the  act  of  1839  and  the  act 
of  1843.  The  former  is  permanent,  the  latter  is  tempo- 
rary. The  evidence  shows  that  the  Desplaines  river  was 
meandered  through  the  south-east  quarter  of  section  25, 
in  which  the  proposed  dam  is  located.  That  part  of  the 
south-east  quarter  section  outside  of  the  meander  line  is 
large  enough  to  exclude  it  from  a  grant  of  the  land  within 
the  meander  line.  Houck  v.  Yates,  82  111.  542 ;  Fuller  v. 
Dauphin,  124  id.  542;  Canal  Trustees  v.  Haven,  5  Gilm. 
548 ;  RaUroad  Co.  v.  Schurmeier,  7  Wall.  272 ;  Puller  v. 
Shedd,  161  111.  462. 

The  canal  legislation  shows  several  renewals  of  the  act 
of  1839  and  a  legislative  intent  and  policy  to  keep  it  in 
force.  The  act  of  February  26,  1839,  amends  "the  several 
laws  in  relation  to  the  Illinois  and  Michigan  canal,"  and 
enacts  the  meander  line  into  a  true  boundary  and  forbids 
a  sale  of  the  bed  of  the  stream  in  canal  lands.  This  amend- 
ment therefore  became  a  part  of  the  said  "several  laws  in 
relation  to  the  Illinois  and  Michigan  canal."  Holbrook  v. 
Nichol,  36  111.  161 ;  Tumey  v.  Wilton,  id.  385;  Endlich  on 
Statutes,  sec.  294;  Blair  v.  Chicago,  201  U.  S.  400;  Re- 
gina  V.  Overseers,  3  El.  &  El.  (107  E.  C.  L.)  224. 

The  several  canal  acts  heretofore  cited,  reserving  to  the 
State  all  the  waters  and  streams,  reserve  title  to  the  waters 
of  the  Desplaines.  The  State  owning  the  water,  owns  it  in 
trust  for  the  whole  people  for  the  paramount  right  of  navi- 
gation, and,  subject  thereto,  the  flow  thereof  in  tiHist  for 
the  riparian  owners.  Railroad  Co.  v.  People,  214  III.  9; 
Druley  v.  Adam,  102  id.  193 ;  People  v.  Canal  Appraisers^ 
33  N.  Y.  461. 

Grants  of  lands  under  or  around  a  navigable  stream  im- 
ply no  intent  to  discontinue  the  public  right  therein.  Lum- 
ber Co.  V.  Olcott,  65  N.  H.  380;  Shively  v.  Bowlby,  152 
U.  S.  10;   Thompson  v.  River  Co.  58  N.  H.  i. 

The  Boyer  deed  should  not  be  construed  to  convey  the 
bed  of  the  stream,  because,  grants  in  derogation  of  public 
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rights  are  to  be  strictly  construed  and  not  extended  by  im- 
plication. Charles  River  Bridge  v.  Warren  Bridge^  1 1  Pet. 
426;   Snell  V.  Chicago,  133  III  439.. 

In  a  grant  of  property,  franchises  or  privileges  in  which 
the  government  or  public  is  interested,  all  doubts  are  re- 
solved in  favor  of  the  State.  Nothing  passes  by  mere  im- 
plication. Mining  Co.  v.  South  Carolina,  144  U.  S.  550; 
Railroad  Co,  v.  Packet  Co.  125  id.  260;  Stein  v.  Water 
Co.  141  id.  67',  Holyoke  Co.  v.  Lyman,  15  Wall.  500. 

A  grant  by  the  State  of  the  right  to  maintain  a  dam 
in  a  navigable  stream,  while  valid  so  long  ^  Congress  has 
not  acted,  is  subject  to  the  right  of  Congress  to  interfere 
in  the  matter  whenever  it  may  deem  necessary  to  do  so. 
Pound  V.  Turcky  95  U.  S.  459. 

It  follows  that  all  doubts  as  to  the  repeal  of  the  me- 
ander line  provision  of  the  act  of  1839  should  be  resolved 
in  favor  of  the  State  and  that  provision  be  held  not  to  have 
been  repealed.  The  burden  rests  with  the  defendant  to 
prove  its  right  to  build  and  maintain  the  dam.  Railway 
Co.  v.  Railway  Co.  37  Fed.  Rep.  129;  Railway  Co.  v.  Par- 
sons, 74  id.  408;  Doxsey  v.  Railroad  Co.  35  Hun,  362; 
Cantrell  v.  Railroad  Co.  90  Tenn.  638. 

The  Desplaines  river  is  a  navigable  stream.  A  navi- 
gable stream  is  a  stream  having  sufficient  depth  of  water 
to  afford  a  channel  for  useful  commerce.  Schulte  v.  War- 
ren, 218  111.  108;  People  V.  St.  Louis,  5  Gilm.  351;  Rail- 
way Co.  V.  Healy,  94  111.  416;  Ligare  v.  Railroad  Co.  139 
id.  46;  Houck  V.  Yates,  82  id.  179;  Chicago  v.  McGinn, 
51  id.  66;  Railroad  Co.  v.  Stein,  75  id.  41;  Ice  Co.  v. 
Shortall,  loi  id.  46;  Chicago  v.  Law,  144  id.  569;  Gene- 
seo  Chief  v.  Fitshugh,  12  How.  443. 

A  stream  which  can  be  used  is  navigable.  Commorir 
wealth  V,  Vincent,  108  Mass.  441. 

If  it  can  be  used  at  certain  seasons  by  barges  it  is  navi- 
gable. Bucki  v.  Cone,  25  Fla.  i ;  Brodnax  v.  Baker,  94 
N.  C.  675. 
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Where  streams  are  of  sufficient  depth,  naturally,  for 
valuable  navigation  by  flat-boats  and  small  vessels  of  light 
draft,  the  public  has  the  right  to  a  free  enjoyment  of  the 
streams^for  the  purpose  of  navigation  to  which  they  are 
naturally  adapted.  Goodwill  v.  Police  Jury,  38  La.  Ann. 
752 ;  Webster  v.  Harris,  59  L.  R.  A.  324 ;  State  v.  Baum, 
128  N.  C.  600;  Tuscaloosa  County  v.  Foster,  132  Ala.  392. 

Pecuniary  profit  is  not  an  essential  of  navigability.  At- 
torney General  v.  l^Voods,  108  Mass.  436;  Lamphrey  v. 
State,  52  Minn.  181. 

All  waters  practically  available  for  floating  commerce 
by  any  method  are  navigable,  as  the  servitude  of  public  in- 
terests depends  rather  on  the  purpose  for  which  the  public 
requires  the  use  than  any  particular  mode  of  use.  Moore 
V.  Sanborne,  2  Mich.  519. 

"Commerce"  is  not  confined  to  the  transportation  of 
freight.  Travel  by  persons  and  the  transportation  of  per- 
sons by  boats  is  "commerce."  Gibbons  v.  Ogden,  9  Wheat. 
I ;  Passenger  cases,  7  How.  286. 

Commerce  is  intercourse.  It  includes  the  intercourse 
and  all  the  initiatory  and  intervening  acts,  instrumentali- 
ties, dealings,  means  and  appliances.  Brennan  v.  Titusvillc, 
153  U.  S.  289;  Hall  V.  DeCtiir,  95  id.  485;  McNaughton 
v.  McGirl,  20  Mont.  124. 

The  early  travel  on  the  Desplaines  river  was  commerce. 
The  observation  in  Hubbard  v.  Bell,  54  111.  no,  that  a 
stream  having  sufficient  capacity  merely  to  float  logs  is  not 
a  navigable  stream  is  dictum,  was  uncalled  for,  and  is  er- 
roneous. The  former  dams  and  bridges  crossing  the  river 
do  not  change  its  character  or  prevent  its  navigation.  RaU- 
road  Co.  v.  People,  214  111.  9;  Clarke  v.  Lake,  1  Scam.  229. 

The  two  existing  dams  at  Marseilles  and  Joliet  are  sub- 
ject to  removal  by  the  State  for  navigation  puq)0ses,  and 
therefore  the  navigability  of  the  river  is  to  be  determined 
independently  of  their  presence.  Removable  difficulties  and 
partial  limitations  do  not  control  navigability.     The  exist- 
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ence  of  obstructions  and  interruptions  is  not  controlling. 
Mofitello  case,  20  Wall.  430;  Water  Pozver  Co,  v.  Water 
Coinrs.  168  U.  S.  349;  In  re  State  Reservation  at  Niagara 
Falls,  37  Hun,  537;  Brodfiax  v.  Baker,  94  N.  C.  675;  At- 
torney General  v.  Harrison,  12  Grant's  Ch.  466;  Goodwill 
V.  Police  Jury,  38  La.  Ann.  752;  Inhabitants  of  Charles- 
ton V.  Middlesex  County  Comrs.  44  Mass.  202;  State  v. 
Bell,  5  Port.  365. 

The  existence  of  artificial  obstructions,  such  as  dams, 
bridges  and  fences,  does  not  deprive  the  stream  of  its  char- 
acter nor  the  public  of  its  rights.  Clarke  v.  Lake,  i  Scam. 
229;  Railroad  Co,  v.  People,  214  111.  9. 

A  stream  need  not  be  navigable  in  its  entirety.  Schulte 
V.  Warren,  218  111.  108;  Spooner  v.  McConnell,  1  McLean, 
337;  Hempstead  v.  New  York,  52  N.  Y.  (App.  Div.)  182. 

It  is  not  necessary  that  the  stream  be  navigable  all  the 
year  round.  Cummins  v.  Spruance,  4  Harr.  315;  Colches- 
ter V.  Brook,  7  Queen's  Div.  339. 

Interruption  by  ice  in  the  winter  months,  it  was  early 
settled,  did  not  destroy  navigability,  and  this  court  put  low 
water  in  summer  and  closure  by  ice  in  the  winter  on  the 
same  footing.    Packet  Co,  v.  Bridge  Ass,  38  111.  467. 

Capacity  for  navigation  in  .a  period  sufficiently  regular 
and  continued  to  make  the  stream  available  for  travel  or 
commerce  is  sufficient.  Walker  v.  Allen,  72  Ala.  456;  Berk 
Co.  V.  Lumber  Co.  116  N.  C.  731 ;  Railroad  Co,  v.  Brooks, 
39  Ark.  403;  Pier  pout  v.  Loveless,  72  N.  Y.  211;  Smith 
V.  Fonda,  64  Miss.  551;  Thunder  Bay  Co,  v.  Specchly, 
31  Mich,  336. 

Actual  use  is  not  necessary — capacity  for  use  is  suffi- 
cient. The  Daniel  Ball,  10  Wall.  557;  Hickok  v.  Hine,  23 
Ohio  St.  523;  Attorney  General  v.  Eau  Claire,  37  Wis. 
400;  Heyward  v.  Farmers'  Mining  Co,  42  S.  C.  138. 

It  is  not  necessary  that  it  be  navigable  up-stream, — that 
is,  against  the  current,  i  Farnham  on  Waters,  sec.  25; 
Angell  on  Highways,  45;    Siglcr  v.  State,  7  Baxt.  493; 
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TenEyck  v.  Warwick,  75  Hun,  562 ;  Manufacturing  Co.  v. 
Railroad  Co.  117  N.  C.  579;  Pipe  Line  Co.  v.  Railroad 
Co,  10  Abb.  107. 

A  stream  is  navigable  "if  of  sufficient  capacity  to  float 
the  products  of  the  mines,  the  forests  or  the  tillage  of  the 
country  through  which  they  float,  to  market."  Lewis  v. 
Coifee  County,  yy  Ala.  190;  Sullivan  v.  Spotswood,  82  id. 
163;   Webster  \.  Harris,  69  S.  W.  Rep.  782. 

The  fact  that  there  is  no  present  use  and  no  present  in- 
jury is  immaterial.  Attorney  General  v.  Smith,  109  Wis. 
532 ;  People  v,  St.  Louisy  5  Gilm.  368. 

Future  development  of  the  country  must  be  considered 
as  well  as  present  or  past  use.  Jones  v.  Johnson,  6  Tex. 
Civ.  App.  262. 

The  public  right  is  not  lost  by  non-user.  No  length  of 
time  will  substantiate  the  right  to  exclude  the  public  from 
the  use  of  the  stream.  No  right  can  be  acquired  by  pre- 
scription which  will  interfere  with  this  right  of  navigation. 
Beidler  v.  Sanitary  District,  211  111.  628;  Parker  v.  Peo- 
ple, III  id.  581;  Alton  V.  Transportation  Co.  12  id.  38; 
Arundel  v.  McCulloch,  10  Mass.  70;  Commonwealth  v. 
Charleston,  1  Pick.  180;  Canal  Co.  v.  Harris,  loi  Pa.  St 
80;  Burbank  v.  Fay,  5  Lans.  ^gy  ]  Attorney  General  v. 
Cooper  Co.  152  Mass.  444. 

The  public  right  in  a  navigable  water-course  is  non- 
alienable.  Railroad  Co.  v.  People,  214  111.  9;  Cox  v.  State, 
3  Blackf,  193. 

Statutes  declaring  streams  navigable  are  competent  to 
define  the  standard  of  navigability,  and  prima  facie  estab- 
lish the  public  character  of  the  str«am.  Clarke  v.  Lake, 
I  Scam.  229;  Coovert  v.  O'Connor,  8  Watts,  476;  Canal 
Co.  V.  Landis,  9  id.  228 ;  Horton  v.  Pace,  9  Tex.  i ;  Har- 
rison V.  Holland,  3  Gratt,  247. 

If  a  stream  is  navigable  for  part  of  the  time  it  will  be 
regarded  as  a  navigable  stream  when  so  declared  by  the 
legislature.    State  v.  Dibble,  49  N.  C.  107;   Davis  v.  Jer- 
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kins,  50  id.  290;  Baker  v.  LeiviSj  33  Pa.  301;  Denton  v. 
State,  76  N.  Y.  Sup.  167;  Cooper  v.  Hall,  5  Ohio,  320; 
White  V.  Jef cote,  ^10  Rich.  L.  389;  Selman  v.  Wolfe,  27 
Tex.  68. 

The  court  will  take  judicial  notice  of  the  existence  of 
rivers  and  creeks  emptying  into  the  Illinois  river,  and  of 
the  fact  that  they  carry  large  quantities  of  sand,  sediment 
and  debris  into  such  river  and  that  still  the  Illinois  river  is  a 
navigable  river.    Canal  Comrs,  v.  Bast  Peoria,  179  111.  214. 

The  variable  and  progressive  development  of  naviga- 
tion does  not  destroy  the  public  right  in  streams  originally 
navigable.  An  existing  public  right  of  navigation  is  not 
lost  by  changes  in  the  condition  or  use  of  the  stream.  At- 
torney General  v.  Ban  Claire,  37  Wis.  400 ;  People  v.  Page, 
39  N.  Y.  (App.  Div.)  no. 

No  intention  will  be  implied  to  discontinue  the  right  of 
way  in  the  stream.  Lumber  Co.  v.  Olcott  Falls  Co.  64 
N.  H.  290. 

Changes  in  the  strcjam,  increasing  its  depth  and  improv- 
ing the  navigation,  enlarge  the  right  of  navigation,  and  a 
stream  so  improved  is  to  be  considered  in  its  latter  capac- 
ity.   Schulte  V.  Warren,  218  111.  108. 

The  waters  of  Lake  Michigan  added  to  the  Desplaines 
river  by  the  sanitary  district  channel  lawfully  and  perma- 
nently improved  the  navigation  of  the  river,  and  its  navi- 
gability is  to  be  judged  as  so  lawfully  and  permanently 
improved.  Schulte  v.  Warren,  218  111.  108;  Mendota  Club 
V.  Anderson,  loi  Wis.  479;  Smith  v.  Youman,  96  id.  103; 
Pewaukee  v.  Savoy,  103  id.  271. 

IsHAM,  Lincoln  &  Beal^,  and  Scott,  BANCRon*  & 
Stephens,  (John  P.  Wilson,  Frank  H.  Scott,  and  Gil- 
bert E.  Porter,  of  counsel,)  for  appellee: 

Meander  lines  are  not  boundaries,  but  are  run  for  the 
purpose. of  defining  the  sinuosities  of  the  banks.  They  do 
not  limit  the  title  of  the  riparian  owner.     Ross  y.  Faust, 
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54  Ind.  471;  Whitakcr  v.  McBride,  197  U.  S.  510;  Cand 
Trustees  v.  Haz^en,  5  Gilm.  548 ;  Bridge  Co,  v.  People,  197 
III.  199;  Schurmeier  v.  Railroad  Co.  10  Minn.  82;  RaU- 
road  Co.  v.  Schurmeier,  7  Wall.  272;  Houck  v.  Yates,  82 
111.  179;  Orn  V.  Smith,  159  U.  S.  40. 

The  act  of  1839  ^^^  ^^t  apply  to  canal  lands  generally, 
but  only  to  those  authorized  to  be  sold  prior  to  that  date. 
The  act  of  1843  was  a  conveyance,  by  way  of  mortgage, 
of  all  the  canal  properties,  unaffected  by  any  of  the  provi- 
sions of  the  act  of  1839. 

The  attitude  of  the  State  since  the  passage  of  the  act 
of  February  26,  1839,  has  been  uniformly  inconsistent  with 
the  claim  that  the  title  to  the  bed  of  the  stream  was  re- 
served by  it.  The  deed  from  the  canal  trustee  to  Boyer 
contained  no  reservation  of  the  bed  of  the  stream,  and  un- 
Mer  well  settled  rules  .of  construction  his  deed  carried  the 
bed  of  the  stream,  Br  ax  on  v.  Bressler,  64  111,  488 ;  Bridge 
Co.  V.  People,  197  id,  199;  Trustees  v.  Schroll,  120  id. 
509;  Piper  V.  Connelly,  108  id.  646;.  Bridge  Co.  v.  Johfh 
son,  188  id.  472. 

A  party  to  a  contract  cannot  pronounce  its  own  deed 
invalid  although  that  party  be  a  sovereign  State.  Fletcher 
V.  Peckj  6  Cranch,  87. 

The  reports  of  the  canal  trustees  and  canal  commis- 
sioners show  that  the  bed  of  the  stream  was  not  reserved. 
This  court  has  held  that  the  bed  of  the  stream  in  odd  num- 
bered sections  belongs  to  the  riparian  owner.  Chicago  v. 
Vanlngen,  152  111.  624;  Druley  v.  Adam,  102  id.  177. 

The  claim  of  the  State  to  the  bed  of  the  stream  is  stale, 
and  the  rule  of  laches  applies  in  equity  to  a  sovereign  State 
with  reference  to  its  proprietary  interests,  the  same  as  it 
docs  to  its  citizens.  United  States  v.  Chandler-Dunbar  Co. 
152  Fed.  Rep.  25. 

The  Desplaines  river  is  not  a  navigable  stream.  To  be 
navigable  a  stream  must,  in  its  natural  condition  and  at 
its  ordinary  volume  of  water,  afford  a  channel  for  useful 
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commerce.  Canal  Trustees  v.  Haven,  5  Gilm.  548;  Hub- 
bard V.  Bell,  54  111.  no;  Schulte  v.  Warren,  218  id.  108; 
Railroad  Co.  v.  Healy,  94  id.  416;  Healy  v.  Railroad  Co. 
116  U.  S.  191 ;  Rowe  v.  Bridge  Corporation^  21  Pick.  344; 
Weathersfield  v.  Humphrey,  20  Conn.  217;  Harrison  v. 
Fife,  148  Fed.  Rep.  78. 

Depth  alone  is  not  the  test.  Little  Rock  v.  Brooks,  39 
Ark.  403;  Harrison  v.  FtV^?,  148  Fed.  Rep.  78;  State  v. 
Gilmanton,  14  N.  H.  457. 

We  do  not  claim  that  the  stream  must  be  navigable  in 
its  entirety,  nor  that  obstructions  and  interruptions  render 
an  otherwise  navigable  stream  unnavigable. 

The  Montello  case,  20  Wall.  430,  Water  Power  Co.  v. 
Water  Cotnrs.  168  U.  S.  349,  In  re  State  Reservation  at  Ni- 
agara Falls,  16  Abb.  159,  and  Brodnax  v.  Baker,  94  N.  C. 
675,  cited  by  counsel,  involved  large  rivers  which  were  in- 
tercepted by  falls,  but  which  were  in  common  use  as  high- 
ways for  useful  commerce  both  above  and  below  the  falls. 

The  navigability  of  a  stream  is  to  be  determined  by  its 
natural  condition  and  ordinary  volume  of  water,  without 
the  necessity  of  any  improvement  or  artificial  aid.  Thmp- 
der  Bay  Co.  v.  Speechly,  31  Mich.  36;  Dridey  v.  Adam, 
102  111.  177;  Pearson  v.  Rolfe,  76  Me.  380;  Hall  v.  Lacy, 
3  Grant's  Cas.  264;  Morgan  v.  King,  35  N.  Y.  454;  Car- 
ter V.  Thurston,  42  Am,  Rep.  584 ;  Lewis  v.  Coffee  County, 
77  Ala.  196;  Morrison  Bros.  v.  Colemand,  87  id.  655; 
Coapvian  v.  Blodgett,  70  Mich.  610;  Stratton  v.  Currier, 
81  Me.  497. 

The  burden  of  proof  of  navigability  is  upon  the  party 
asserting  it.  Ligare  v.  Railroad  Co.  166  111.  249 ;  Olive  v. 
State,  86  Ala.  88;  Gaston  v.  Mace,  33  W.  Va.  14. 

The  navigability  of  the  Desplaines  river  is  not  to  be 
determined  by  its  capacity  as  improved  by  the  addition  of 
waters  by  the  sanitary  district.  Changes  in  the  art  of  navi- 
gation cannot  affect  the  titles  of  riparian  owners.  Raihvay 
Co.  V.  People,  214  111.  9,  Schulte  v.  Warren,  218  id.  108, 
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and  Mendota  Club  v.  Anderson,  loi  Wis.  479,  cited  by 
counsel,  do  not  hold  to  the  contrary. 

Neither  the  construction  of  the  sanitary  district  chan- 
nel nor  the  act  authorizing  it  affected  the  defendant's  water 
power  rights.  Railroad  Co,  v.  Sanitary  District j  218  IlL 
294;  Druley  v.  Adam,  102  id.  177;  Tourtelotte  v.  Phelps, 
4  Gray,  370;  Lovington  v.  St.  Clair  County,  64  111.  56; 
Chicago  V.  Laughlin,  49  id.  172;  Beidler  v.  Sanitary  Dis- 
trict, 211  id.  628.  . 

A  stream  which  is  in  its  natural  condition  not  navi- 
gable cannot  be  made  so  by  legislative  action,  to  the  detri- 
ment of  the  vested  interests  of  riparian  owners.  Ronayne 
V.  Loranger,  66  Mich.  73;  Walker  v.  Board  of  Public 
Works,  16  Ohio,  540;  Murray  v.  Preston,  106  Ky.  561. 

The  flowage  contract  and  the  lease  of  the  riparian  tract 
do  not  constitute  a  water  power  lease,  within  the  meaning 
of  section  8  of  the  act  of  March  27,  1874.  The  ninety-foot 
strip  is  not  an  integral  part  of  the  canal  and  was  subject 
to  be  leased.    Canal  Trustees  v.  Railroad  Co.  14  111.  314. 

The  deed  to  Griswold  of  January  6,  1905,  was  valid. 
The  main  ground  upon  which  the  attack  upon  the  deed  is 
based  is  that  none  of  the  commissioners  were  present  at  the 
time  of  the  sale.  This  is  not  alleged  or  relied  on  in  the 
bill,  and  the  complainant  cannot  have  relief  upon  grounds 
other  than  those  upon  which  the  bill  proceeded.  Vennum  v, 
Vennum,  61  111.  331;  House  v.  Davis,  60  id.  367;  Heath 
V.  Hall,  60  id.  344;  Rafidolph  v.  Onstotty  58  id.  52. 

Appellee,  as  an  innocent  purchaser  from  the  grantee  at 
the  commissioners'  sale,  would  not  have  been  affected  even 
though  the  conduct  of  the  sale  had  been  irregular.  Litir 
ncrtz  V.  Quilty,  191  111.  174;  McHany  v.  Schenk,  88  id. 
365 ;   Chambers  v.  Jones,  72  id.  275. 

The  flowage  contract  was  not  in  perpetuity.  DeFlores 
V.  Raynolds,  8  Fed.  Rep.  434;  People  v.  Telephone  Co. 
220  111.  238;  People  V.  Telephone  Co.  232  id.  260;  Blair 
V.  Chicago,  201  U.  S.  400. 
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The  contracts  and  leases,  so  far  as  they  affect  the  Kan- 
kakee feeder,  are  valid  and  binding.  Hubbard  v.  Toledo, 
21  Ohio  St.  379. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  direct  appeal  to  this  court  from  a  decree  of 
the  circuit  court  of  Gruridy  county  dismissing  for  want  of 
equity  an  information  in  the  nature  of  a  bill  in  equity  filed 
by  the  Attorney  General  on  behalf  of  the  People,  on  the 
relation  of  Charles  S.  Deneen,  Governor  of  the  State  of 
Illinois,  against  the  Economy  Light  and  Power  Company, 
to  restrain  said  company  from  erecting  a  dam  across  the 
.  Desplaines  river  and  to  cause  the  removal  of  that  portion 
of  the  dam  already  constructed,  and  to  prevent  other  in- 
juries to  the  property  of  the  State  which  it  is  alleged  will 
result  from  the  construction  and  maintenance  of  said  dam. 

Appellant  bases  its  claim  to  relief  on  three  propositions, 
as  follows:  (i)  That  the  State  of  Illinois  owns  the  bed 
of  the  river  at  the  point  where  it  is  proposed  to  build  said 
dam;  (2)  that  the  Desplaines  river  is  a  navigable  stream, 
and  that  the  proposed  dam  would  constitute  an  obstruction 
to  navigation;  (3)  that  certain  contracts  executed  by  the 
commissioners  of  the  Illinois  and  Michigan  canal,  under 
which  appellee  claims  certain  rights  in  connection  with  the 
construction  of  said  dam,  are  void,  and  that  no  rights  were 
acquired  by  or  can  be  asserted  under  said  contracts. 

It  is  conceded  by  appellee  that  if  the  State  of  Illinois 
owns  the  fee  in  the  bed  of  the  Desplaines  river  at  the  point 
where  the  proposed  dam  is  to  be  located,  or  if  said  river 
is  a  navigable  stream  at  that  point,  appellee  has  no  right 
to  build  the  dam.  Whether  the  same  result  would  follow 
if  the  instruments  referred  to  in  the  third  proposition  were 
held  invalid  is  one  of  the  controverted  questions  between 
the  parties.  The  questions  involved  in  each  of  appellant's 
propositions  arise  out  of  facts  which  have  but  little,  if  any, 
bearing  on  the  other  contentions.    It  will  therefore  conduce 
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to  a  clearer  understanding  to  examine  these  propositions 
separately,  in  the  light  of  the  facts  applicable  to  each. 

The  title  op  the  State  to  bed  of  the  river. — 
The  validity  of  appellant's  claim  of  title  to  the  bed  of  the 
river  at  the  point  where  the  dam  is  located  depends  upon 
the  construction  of  certain  statutes  passed  by  the  legislature 
in  relation  to  the  Illinois  and  Michigan  canal.  The  consid- 
eration of  the  legal  questions  involved  in  appellant's  claim 
of  title  to  the  bed  of  the  river  will  be  facilitated  and  the 
ultimate  result  clarified  by  a  brief  review  of  the  history  of 
the  Illinois  and  Michigan  canal  prior  to  the  passage  of  the 
particular  statute  a  construction  of  which  is  involved  in 
this  question. 

The  possibility  of  connecting  the  waters  of  Lake  Michi- 
gan with  the  Illinois  river  by  means  of  an  artificial  channel, 
thence  through  the  Mississippi  river  to  the  Gulf  of  Mexico, 
thus  establishing  a  continuous  waterway  for  commerce  from 
the  lakes  on  the  north  to  the  gulf  on  the  south,  was  at  a 
very  early  time  appreciated  and  its  consummation  cherished 
by  the  early  traders  and  explorers  as  a  work  of  first  im- 
portance, both  from  a  commercial  and  military  standpoint 
The  portage  between  the  south  branch  of  the  Chicago  river 
and  the  Desplaines  was  only  a  few  miles,  and  it  was  con- 
fidently believed  that  these  two  streams  could  be  connected 
by  an  artificial  channel  at  a  cost  that  would  be  trifling 
in  comparison  with  the  commercial  benefits  that  were  ex- 
pected to  result.  Experience  has  shown,  however,  that  the 
cost  of  the  canal,  first  and  last,  has  been  nearly  twenty 
times  the  original  estimate  and  that  its  practical  benefits 
have  fallen  much  below  its  promoters'  expectations.  The 
subject  of  constructing  the  canal  was  first  brought  to  the 
attention  of  the  Federal  Congress  in  1801  by  Albert  Galla- 
tin, in  a  report  recommending  its  construction  by  the  gen- 
eral government.  In  1816  a  government  survey  was  made 
of  the  proi)osed  route,  and  after  Illinois  was  admitted  into 
the  Union  the  attention  of  tlie  new  State  was  turned  to  the 
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proposed  connecting  waterway.  In  1822  Congress  passed 
an  act  authorizing  the  State  of  Illinois  to  survey  and  mark 
through  the  public  lands  of  the  United  States  the  route  of 
a  canal  connecting  the  Illinois  river  with  the  southern  bend 
of  Lake  Michigan,  and  vesting  in  the  State  the  perpetual 
use  of  a  strip  of  land  ninety  feet  wide  on  each  side  of  said 
canal  for  canal  purposes,  subject  to  certain  conditions  which 
have  either  been  complied  with  or  waived  by  subsequent 
acts  and  therefore  need  not  be  stated.  (Stead's  Canal 
Laws,  p.  I.) 

During  an  extra  session  of  the  Illinois  legislature,  in 
1826,  a  memorial  was  addressed  to  the  Congress  of  the 
United  States  in  which  the  great  advantages,  both  to  the 
nation  and  the  State,  of  the  proposed  canal  were  eloquently 
set  forth  and  the  liberality  of  Congress  was  appealed  to  to 
make  a  grant  of  public  lands  to  aid  the  State  "to  commence 
and  complete  this  great  and  useful  work."  In  this  memorial 
it  was  stated  that  "your  memorialists  have  caused  the  route 
to  be  explored  and  estimates  to  be  made  of  the  probable 
expense  of  the  work,  from  which  it  appears  that  the  cost  of 
constructing  the  canal  will  not  be  less  than  $600,000  and 
may  possibly  amount  to  $700,000."  The  effect  of  this  me- 
morial was  to  attract  the  attention  and  awaken  the  generous 
patronage  of  the  Federal  Congress,  and  on  March  2,  1827, 
an  act  was  passed  granting  to  the  State  of  Illinois,  for  the 
purposes  stated,  a  quantity  of  land  equal  to  one-half  of  five 
sections  in  width  on  each  side  of  said  canal,  from  one  end 
thereof  to  the  other.  The  lands  thus  granted  to  the  State, 
when  selected  and  set  apart,  were  found  to  contain  approxi- 
mately 300,000  acres,  which  were  subject  to  the  disposal  of 
the  State  legislature  "for  the  purposes  aforesaid  and  no 
other."  In  1829  the  legislature  passed  an  act  authorizing 
the  appointment  of  a  board  of  canal  commissioners  to  ex- 
plore, examine,  fix  and  determine  the  route  of  the  canal, 
and  dispose,  by  sale,  of  the  lands  and  lots  and  commence 
the  work.    Under  this  act  Gov.  Edwards  appointed  Charles 
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Dunn,  Dr.  Gersham  Jayne  and  Edmond  Roberts  as  com- 
missioners. For  lack  of  funds  the  commissioners  were  able 
to  accomplish  but  little.  February  15,  183 1,  an  amendatory 
act  was  passed.  Under  the  provisions  of  these  two  acts  the 
board  of  commissioners  laid  out  the  towns  of  Chicago  and 
Ottawa  and  caused  a  new  survey  and  estimate  to  be  made 
by  engineer  Bucklin,  whose  estimate  showed  that  the  canal, 
instead  of  costing  $600,000  or  $700,000,  as  the  legislature 
had  stated  in  its  memorial,  would  cost  $4,043,386.50, — and 
this  estimate  proved  to  be  too  low  by  half.  In  view  of  the 
unexpected  increase  in  the  cost  of  the  canal  the  plan  of  sub- 
stituting a  railroad  for  the  canal  was  favorably  considered 
for  a  time,  and  with  this  in  view  a  survey  and  estimate  for 
the  railroad  were  made,  a  law  passed  abolishing  the  office 
of  canal  commissioners  and  the  consent  of  the  Federal  gov- 
ernment to  use  the  land  granted  in  constructing  a  railroad 
instead  of  a  canal  was  obtained. 

In  1835  the  canal  proposition  was  again  taken  up  and 
an  act  passed  authorizing  the  Governor  to  negotiate  a  loan, 
not  exceeding  $500,000,  solely  on  the  pledge  of  the  canal 
lands  and  tolls.  Certificates  were  to  be  issued,  called  "Illi- 
nois and  Michigan  canal  stock,"  which  were  to  be  sold  at 
not  less  than  face  value.  This  effort  to  raise  money  proved 
a  failure.  Ex-Goy.  Cojes,  who  then  resided  at  Philadelphia, 
was  appointed  agent  of  the  State  to  negotiate  the  loan,  and 
in  April,  1835,  he  wrote  that  capitalists  were  unwilling  to 
take  the  stock  certificates  because  they  were  not  based  upon 
the  faith  of  Ihe  State.  To  obviate  the  objections  thus  raised 
the  act  of  January  9,  1836,  was  passed,  which  repealed  the 
act  of  1835  and  authorized  the  same  loan  of  $500,000  on 
the  credit  of  the  State,  which  was  irrevocably  pledged  for 
the  payment  of  both  principal  and  interest.  The  money 
thus  borrowed,  together  with  the  proceeds  of  canal  lands 
and  lots,  constituted  a  fund  with  which  the  actual  construc- 
tion of  the  canal  was  commenced,  and  on  July  4,  1836, 
ground  was  first  broken  for  the  canal. 


0«L  'WJ     The  People  v.  Economy  Power  Co.         818 

Two  general  plans  of  construction  had  been  estimated 
and  recommended.  One,  which  is  described  as  the  "deep- 
cut"  plan,  provided  for  a  channel  six  feet  below  the  water 
level  of  Lake  Michigan,  and  contemplated  the  maintenance 
of  a  channel  sixty  feet  wide  at  the  top  and  forty  feet  at 
the  bottom  and  a  depth  of  six  feet,  supplied  by  the  direct 
flowage  of  water  from  Lake  Michigan.  The  cost  of  the 
canal  under  the  deep-cut  plan  was  estimated  at  more  than 
$10,000,000.  This  excess  in  cost  over  the' available  funds 
led  to  the  consideration  and  adoption  of  the  "shallow-cut" 
plan,  which  provided  for  a  channel  twelve  feet  above  the 
water  level  of  Lake  Michigan,  and  contemplated  to  supply 
the  channel  with  water  by  feeders  from  the  Calumet  or  Des- 
plaines  river.  Up  to  the  first  of  January,  1839,  the  gross 
expenditures  on  the  canal  derived  from  loans  and  the  sale 
of  lands  and  lots  amounted  to  $1,400,000.  All  of  the  canal, 
except  about  twenty-three  miles  between  Dresden  and  Mar- 
seilles, was  under  contract,  and  the  jobs  let  were  roughly 
estimated  at  $7,500,000.  In  this  situation  the  legislature 
directed  the  commissioners  to  borrow  $300,000  and  the  Gov- 
ernor to  make  a  further  loan  by  the  sale  of  $4,000,000  of 
State  bonds.  These  bonds  were  disposed  of  to  irresponsible 
parties,  some  of  whom  paid  a  portion,  others  practically 
nothing,  so  that  the  State  lost  several  hundred  thousand 
dollars  in  the  sale  of  these  bonds. 

On  February  26,  1839,  the  General  Assembly  passed  an 
act  which  is  of  special  importance  in  this  connection,  since 
it  is  upon  this  act  appellant  rests  its  claim  of  title  to  the 
bed  of  the  river  at  the  point  where  the  proposed  dam  is  lo- 
cated. Section  i  of  the  act  oi  1839  provided  that  the  sales 
of  canal  lands  and  town  lots  heretofore  authorized  by  law 
shall  be  regulated  as  follows:  Under  the  title  of  "condi- 
tions of  sales"  it  was  provided : '  "In  all  sales  of  lands  and 
lots  under  the  provisions  of  this  act  the  following  condi- 
tions shall  be  annexed  and  shall  compose  part  of  the  con- 
tract."    By  condition  9  it  is  provided  as  follows:    "That 
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no  stream  of  water  passing  through  the  canal  lands  shall 
pass  by  the  sale  so  as  to  deprive  the  State  from  the  use  of 
such  water,  if  necessary  to  supply  the  canal,  without  charge 
for  the  same."  Condition  ii  is  as  follows:  "Lands  situ- 
ated upon  streams  which  have  been  meandered  by  the  sur- 
veys of  public  lands  of  the  United  States  shall  be  consid- 
ered as  bounded  by  the  lines  of  those  surveys  and  not  by 
the  stream.**  At  the  time  this  act  was  passed  the  State  of 
Illinois  owned  the  land  on  both  sides  of  the  Desplaines 
river  where  the  darn  in  question  is  located.  If  the  title  to 
this  land  had  passed  out  of  the  State  under  the  act  of  1839 
there  would  be  much  force  in  appellant's  contention  that 
the  riparian  owners  would  only  obtain  title  to  that  portion 
of  land  within  the  meander  lines,  the  effect  of  which  would 
be  to  reserve  the  title  to  the  bed  of  the  stream  in  all  odd 
numbered,  sections  bordering  upon  either  side  of  the  river  in 
the  State,  and  this,  as  we  understand,  is  appellant's  position. 

The  proposed  dam  is  located  in  the  south-east  quarter 
of  section  25,  township  34,  range  8,  east  of  the  third  prin- 
cipal meridian,  in  Grundy  county.  Section  25  was  one  of 
the  sections  embraced  in  the  government  grant  of  1827. 
Both  parties  concede  that  the  title  to  the  bed  of  the  stream 
passed  to  the  State  under  the  government  grant.  The  point 
at  issue  between  the  parties  is  whether  such  title  passed  out 
of  the  State  when  it  sold  said  south-east  quarter  of  sec- 
tion 25,  or  whether  the  grantee  only  took  title  to  the  me- 
ander line,  as  is  provided  by  condition  11  in  the  act  of  1839. 

Returning  again  to  the  further  history  of  the  canal, 
we  find  that,  owing  to  the  panic  of  1837  ^^^  ^^^  general 
shrinkage  of  values,  the  State  was  seriously  embarrassed 
and  its  credit  impaired.  At  this  time  $1,000,000  of  State 
bonds  bearing  six  per  cent  interest  were  sold  in  London  for 
eighty-five  cents  on  the  dollar.  In  1841  the  State  defaulted 
in  the  payment  of  interest  on  her  public  debt  and  her  finan- 
cial embarrassment  became  alarming.  The  situation  was 
greatly  aggravated  by  the  collapse  of  the  State  banks,  in 


06t.'09J     The  People  v.  Economy  Power  Co.  315 

.1842.  The  State  refused  to  take  State  bank  paper  for 
taxes,  and  the  tax-payers  did  not  have  coin  or  the  means 
of  procuring  it.  There  was  a  general  stagnation  in  busi- 
ness and  values  rapidly  declined.  The  State  at  that  time 
owed  $14,000,000,  on  which  it  was  unable  to  pay  .interest. 
Repudiation  was  openly  advocated,  and  for  a  time  "the  fair 
name  of  Illinois  became  freely  associated  with  dishonor." 
There  was  a  crisis  in  the  affairs  of  the  State  as  well  as  in 
the  affairs  of  the  projected  canal.  Strange  as  it  may  seem, 
the  Illinois  and  Michigan  canal,  in  aid  of  which  the  credit 
of  the  State  had  been  pulled  down,  was  now  confidently 
looked  to  as  the  only  means  of  lifting  it  up.  It  was  argued 
the  advantages  and  facilities  to  be  afforded  by  it  would 
cause  immigrants  and  wealth  to  pour  into  the  State.  To 
meet  the  dire  situation  and  to  insure  the  completion  of  the 
canal,  Justin  Butterfield,  of  Chicago,  first  suggested  the  idea 
of  inducing  the  holders  of  canal  bonds  to  advance  the  money 
for  its  completion  upon  the  pledge  of  the  canal,  its  lands 
and  revenues  to  the  bondholders  in  the  nature  of  a  first 
mortgage,  and  Gov.  Ford  recommended  the  adoption  of 
this  plan  in  his  first  message  to  the  General  Assembly.  Ac- 
cordingly, on  February  21,  1843,  ^^^  legislature  passed  an 
act  authorizing  the  Governor  to  negotiate  a  loan  of  $1,600,- 
000  solely  on  the  credit  and  pledge  of  the  canal  property, 
its  tolls,  revenues  and  lands,  for  a  term  of  six  years,  bear- 
ing six  per  cent  interest.  Said  act  provided  that  the  holders 
of  canal  bonds  and  other  evidences  of  indebtedness  of  the 
State,  for  the  purpose  of  aiding  in  the  construction  of  the 
canal,  should  be  first  entitled  to  subscribe  for  said  loan  in 
proportion  to  the  amount  held  by  the  several  creditors.  It 
was  provided  in  said  act  that  a  board  of  canal  trustees 
should  be  appointed,  to  be  known  and  designated  as  the 
"Board  of  Trustees  of  Illinois  and  Michigan  Canal,"  one 
of  whom  should  be  appointed  by  the  Governor  and  the 
other  two  elected  or  appointed  by  the  subscribers  to  the 
said  loan.     Section   10  of  said  act  provided  that  for  the 


816         The  People  v.  Economy  Power  C5o.      B*I  DL 

purpose  of  placing  in  the  hands  of  the  trustees  full  and 
ample  security  for  the  payment  of  said  loan,  and  the  inter- 
est thereon,  and  for  the  purpose  of  securing  a  preference 
in  the  payment  of  the  debts  held  by  the  persons  who  would 
subscril^  for  the  new  loan,  the  "State  does  hereby  irrevo- 
cably grant  to  the  said  board  of  trustees  of  the  Illinois  and 
Michigan  canal  the  bed  of  the  said  Illinois  and  Michigan 
canal  and  the  land  over  which  the  same  passes,  including  its 
banks,  margins,  tow-paths,  feeders,  basins,  right  of  way, 
locks,  dams*,  water  power,  structures,  stone  excavated  and 
stone  material  quarried,  purchased,  procured  or  collected 
for  its  construction,  and  all  the  property,  right,  title  and  in- 
terest of  the  State  of,  in  and  to  the  said-  canal,  with  all  the 
hereditaments  and  appurtenances  thereunto  belonging  or  in 
anywise  appertaining,  and  also  all  the  remaining  lands  and 
lots  belonging  to  the  said  canal  then  or  which  hereafter 
may  be  given,  granted  or  donated  by  the  general  govern- 
ment to  the  State  to  aid  in  the  construction  of  said  canal, 
and  the  buildings  and  erections  belonging  to  the  State  there- 
on situated ;  the  said  board  of  trustees  to  have,  hold,  pos- 
sess and  enjoy  the  same  as  fully  and  absolutely,  in  all 
respects,  as  the  State  now  can  or  hereafter  could  do,  for 
the  uses,  purposes  and  trusts  hereinafter  mentioned."  The 
only  property  excepted  from  this  act  were  "all  canal  lands 
and  lots  heretofore  sold  by  the  board  of  commissioners  up- 
on which  moneys  are  now  due  or  may  hereafter  become 
due,"  which  were  reserved  to  the  State.  After  consider- 
able delay  and  difficulty  the  creditors  of  the  State  finally  ad- 
vanced $1,600,000  on  the  faith  of  the  act  of  1843,  2i"d  the 
final  completion  of  the  canal  was  at  last  an  assured  fact 

On  June  26,  1845,  Thomas  Ford,  as  Governor  of  the 
State  of  Illinois,  executed  a  deed  to  William  H.  Swift, 
David  Leavitt  and  Jacob  Fry,  trustees  of  the  Illinois  and 
Michigan  canal,  under  authority  vested  in  him  by  section  21 
of  the  act  of  1843,  conveying  to  said  trustees,  in  the  lan- 
guage of  said  act,  all  of  the  canal  property  which  the  State 
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then  owned,  including  "the  lands  and  lots  remaining  unsold, 
donated  by  the.  United  States  to  the  State  of  Illinois  to 
aid  in  the  completion  of  the  said  canal,  *  *  *  to  have, 
hold  and  enjoy  the  said  property,  with  the  right  of  controll- 
ing, managing,  selling  and  disposing  of  the  same."  There 
is^no  restriction  in  the  act  itself,  or  in  the  deed  made  by 
the  Governor  under  it,  which  lends  support  to  appellant's 
claim  that  the  bed  of  the  river  was  reserved  to  the  State. 

On  October  22,  i860,  the  canal  trustees  sold  and  con- 
veyed to  Charles  E.  Boyer,  for  a  consideration  of  $1556, 
196.61  acres  of  land  in  section  25,  township  34,  range  8,  in 
Grundy  county,  and  by  mesne  conveyances  the  title  of  said 
tract  is  now  vested  in  appellee.  The  proposed  dam  is  lo- 
cated wholly  on  this  tract.  Conveyance  to  Boyer  was  made 
by  the  canal  trustees  "under  authority  vested  in  said  board 
by  an  act  of  the  legislature  of  the  State  of  Illinois  of  Feb- 
ruary 21,  1843,  entitled  'An  act  to  provide  for  the  comple- 
tion of  the  Illinois  and  Michigan  canal  and  for  the  payment 
of  the  canal  debt,* "  which  authority  is  recited  in  the  face 
of  the  deed  itself.  The  granting  clause  of  said  deed  is  as 
follows:  "In  consideration  thereof  and  the  premises,  said 
board  of  trustees  of  the  Illinois  and  Michigan  canal  has 
granted,  bargained  and  sold,  and  by  these  presents  do  grant, 
bargain  and  sell,  to  the  said  Charles  E.  Boyer,  the  said 
tract  of  land  above  designated  and  described."  The  fol- 
lowing is  the  habendum  clause  of  the  said  deed :  "To  have 
and  to  bold  the  same,  together  with  the  rights,  privileges, 
immunities  and  appurtenances  thereimto  belonging, .  unto 
the  said  Charles  E.  Boyer,  his  heirs  and  assigns  forever." 
There  are  no  exceptions,  limitations,  reservations  or  condi- 
tions in  this  deed.  If  the  title  to  the  bed  of  the  stream  did 
not  pass  by  this  deed  it  is  because  the  trustees  had  no  power 
to  convey  it. 

Under  the  government  grant  of  1827  the  State  obtained 
title  to  all  of  section  25,  including  the  bed  of  the  river 
through  that  section.    By  the  act  of  1843,  and  the  deed  of 
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the  Governor  made  thereunder,  the  title  to  all  of  the  unsold 
portion  of  said  section  passed  to  the  trustees  of  the  Illinois 
and  Michigan  canal,  and  by  their  deed  the  title  to  the  south- 
east quarter  of  said  section  on  which  the  dam  is  located 
was  vested  in  Boyer,  and  his  title,  as  we  have  seen,  now 
rests  in  the  appellee.  Under  well  established  rules  of  law 
these  several  conveyances  carried  the  title  to  the  bed  of  the 
stream,  in  the  absence  of  any  language  clearly  denoting  an 
intention  of  stopping  at  the  edge  of  the  river.  {Braxon  v. 
Bressler,  64  111.  488;  Davenport  Bridge  Railway  Co.  v. 
Johnson,  188  id.  472.)  There  is  no  difference  in  the  ap- 
plication of  this  rule  between  navigable  water-courses  and 
those  which  are  not  navigable.  In  grants  upon  navigable 
waters  above  tide  waters  the  riparian  owner  takes  title  to 
the  thread  of  the  stream,  subject  to  an  easement  in  the 
public  for  the  purpose  of  navigation,  while  as  to  the  waters 
not  navigable  the  title  to  the  bed  of  the  stream  passes 
absolutely,  free  from  any  burdens  in  favor  of  the  public. 
(Washington  Ice  Co.  v.  Shortall,  loi  111.  46.)  Where  a 
riparian  proprietor  owns  the  land  on  both  sides  of  a  river, 
.  he  is  the  owner  of  the  whole  of  the  bed  of  the  stream  to 
the  extent  of  the  length  of  his  lands  upon  it.  (Angell  on 
Water-courses,  sec  5.)  This  is  the  rule  of  the  common 
law,  which  has  been  adopted  in  this  State  and  applied  by 
this  court  to  the  Mississippi  river  in  Middleton  v.  Pritdiard, 
3  Scam.  510;  to  the  Rock  river  in  Braxon  v.  Bressler,  sti- 
pra;  to  the  Chicago  river  in  City  of  Chicago  v.  McGinn, 
51  111.  266;  to  the  Calumet  river  in  Washington  Ice  Co,  v. 
Shortall,  supra;  and  to  the  Desplaines  river  in  Board  of 
Trustees  v.  Haven,  5  Gilm.  548,  and  Druley  v.  Adam,' 102 
111.  177.  The  general  rule  is,  that  when  riparian  estates 
are  conveyed  the  owner  may  reserve  the  land  under  water; 
but  the  general  presumption  is  that  the  purchaser's  title  ex- 
tends as  far  as  the  grantor  owns,  in  both  tidal  and  fresh 
waters.  (Gould  on  Waters,  sec.  195,  and  cases  there  cited.) 
There  is  nothing  in  any  of  the  conveyances  concerning  tlie 
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south-east  quarter  of  section  25  to  indicate  an  intention,  to 
reserve  that  portion  of  said  land  in  the  bed  of  the  Des- 
plaines  river.  On  the  contrary,  the  language  of  the  act 
of  1843,  ^^^  ^he  deed  of  the  Governor  made  in  pursuance 
thereof,  is  so  broad  and  comprehensive  as  to  preclude  the 
State  from  asserting  title  to  the  bed  of  this  stream.  Any- 
thing found  in  the  act  of  1839  manifesting  an  intention  of 
the  State  at  that  time  to  limit  sales  of  canal  lands  within 
the  meander  lines  of  the  Desplaines  river  must  be  held  in- 
consistent with  the  comprehensive  language  of  the  act  of 
1843  3.nd  superseded  thereby.  We  do  not,  however,  mean 
to  be  understood  as  holding  that  the  act  of  1839  was  super- 
seded in  its  entirety  by  the  act  of  1843,  but  we  do  hold  that 
as  to  sales  made  under  the  act  of  1843  to  procure  money 
with  which  to  pay  debts  created  thereunder,  such  sales  were 
not  affected  by  the  limitations  in  the  act  of  1839.  After 
the  trust  created  by  the  act  of  1843  was  executed  and  the 
debts  for  which  the  canal  properties  were  pledged  under 
that  act  were  paid  and  the  canal  properties  turned  back  to 
the  State  in  accordance  with  section  9  of  the  act  of  1843, 
any  subsequent  sales  of  canal  lands  would  not  be  controlled 
by  the  act  of  1843.  The  record  shows  that  at  the  time  the 
lands  on  which  the^dam  in  question  is  located  were  sold  the 
debt  was  not  fully  paid,  and  the  deed  executed  by  the  canal 
trustees  shows  by  its  recitals  that  it  was  made  under  the 
power  conferred  by  the  act  of  1843.  Deeds  made  by  the 
canal  trustees  under  the  act  of  1843  ^^  lands  bordering  on 
the  Desplaines  river  conveyed  the  title  to  the  purchaser-  to 
the  thread  of  the  stream. 

Appellant  also  contends  that  since  the  undisputed  evi- 
dence shows  that  the  Desplaines  river  was  meandered  by  the 
government  surveyors,  such  meander  line  is  the  boundary 
of  riparian  proprietors.  A  meander  line  is  not  a  boundary 
line,  but  is  designed  to  point  out  the  sinuosities  of  the  bank 
or  shore  and  a  means  of  ascertaining  the  quantity  of  land 
in  the  fraction  which  is  to  be  paid  for  by  the  purchaser. 
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(Whitaker  v.  McBride,  197  U.  S.  510;  Albany  Railroad 
Bridge  Co,  v.  People,  197  III.  199.)  An  exception  to  this 
general  rule  seems  to  be  recognized  where  the  meander  line 
is  run  and  monuments  are  erected,  but  in  the  case  at  bar 
the  evidence  fails  to  show  that  any  monuments  were  erected 
on  the  meander  line,  hence  this  case  falls  within  the  general 
rule  and  not  within  the  exception.  The  State  of  Illinois  is 
not  the  owner  of  the  bed  of  the  Desplaines  river  at  the 
place  where  the  proposed  dam  is  located. 

The  navigabiuty  of  the  Despi^aines  river. — The 
question  which  has  received  the  most  exhaustive  treatment 
by  counsel  relates  to  the  navigability  of  the  Desplaines 
river.  The  evidence  introduced  upon  this  question  fills 
more  than  one  thousand  printed  pages  in  the  abstract,  and 
to  its  discussion  counsel  have  devoted  several  hundred  pages 
of  their  briefs.  If  the  dismissal  of  the  bill  by  the  court 
below  had  been  without  prejudice  to  the  right  of  the  State 
to  renew  its  application  for  an  injunction,  such  action  on 
the  part  of  the  court  below  might  be  sustained  because  of 
the  utter  failure  of  appellant  to  prove  that  the  construction 
of  the  proposed  dam  will  be  an  obstruction  to  the  present 
navigation  of  the  river.  There  is  no  proof  that  the  river 
is  now  being  used  as  a  public  highway  for  commerce.  On 
the  contrary,  the  evidence  not  only  shows  that  the  river  is 
not  being  so  used,  but  it  shows  affirmatively  that,  owing  to 
the  presence  of  numerous  other  dams  and  some  fifty  or  more 
bridges  which  span  the  river,  it  would  be  impossible,  under 
existing  conditions,  to  navigate  the  same.  There  being. at 
present  no  navigation  whatever  upon  the  river,  obviously 
the  dam  in  question  cannot  be  said  to  be  an  obstruction  to 
navigation  that  has  no  existence  in  fact.  But  the  decree  of 
the  court  below  dismissed  the  bill  for  want  of  equity,  with- 
out reserving  any  right  to  the  State  to  renew  this,  applica- 
tion for  relief  on  the  ground  that  the  dam  in  question  was 
being  erected  in  a  navigable  stream,  and  rendered  a  final 
decree  based  on  the  finding  that  the  river  is  not  navigable. 
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settling  this  question  not  only  for  the  present  but  for  all 
time  to  come,  so  far,  at  least,  as  the  parties  bound  by  this 
decree  are  concerned.  We  regard  the  question,  therefore, 
as  properly  presented  for  our  consideration  on  its  merits. 

The  Desplaines  river  has  its  source  in  the  south-eastern 
part  of  Wisconsin,  and  flows  in  a  southerly  direction,  al- 
most parallel  with  the  western  shore  of  Lake  Michigan, 
through  the  counties  of  Lake  and  Cook,  in  this  State,  un- 
til it  reaches  a  point  nearly  opposite  the  western  end  of 
Forty-seventh  street,  in  the  city  of  Chicago,  where  the  river 
curves  and  takes  a  south-westerly  course,  passing  the  cities 
of  Lockport  and  Joliet,  and  thence  to  a  point  in  Grundy 
county,  where  it  unites  with  the  Kankakee  river,  thus  form- 
ing the  Illinois  river.  The  entire  length  of  the  river  is 
something  over  one  hundred  miles,  but  in  determining  the 
question  of  its  navigability  we  will  have  no  occasion  to  con- 
sider that  portion  of  the  river  above  Riverside,  since  it  is 
not  contended  that  that  portion  of  the  river  is  or  ever  has 
been  navigable.  The  maintenance  of  the  charge  in  the  bill 
that  the  river  is  a  navigable  stream  does  not  impose  on 
appellant  the  burden  of  showing  that  the  stream  was  nav- 
igable in  its  entirety,  (Schulte  v.  Warren,  218  111.  108,) 
or  that  the  navigable  portion  of  such  stream  was  open  for 
use  all  the  year  round.  (Pierpont  v.  Lovelace,  72  N.  Y. 
211;  Burke  Co.  v.  Catawba  Lumber  Co.  116  N.  C.  731.) 
Appellant  contends,  and  appellee  seems  to  concede,  that  if 
it  is  established  that  the  Desplaines  river  is  navigable  from 
Lockport  to  its  mouth  the  decree  of  the  circuit  court  should 
be  reversed,  even  though  the  court  might  be  of  the  opinion 
that  the  river  was  not  navigable  at  any  other  place.  We 
have  no  doubt  of  the  correctness  of  this  proposition  as  an 
abstract  statement  of  the  law.  We  will  therefore  confine 
our  consideration  of  this  question  primarily  to  that  stretch 
of  the  river,  about  nineteen  and  one-half  miles  in  length, 
extending  from  Lockport  to  the  mouth  of  the  river. 
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The  evidence  shows  that  there  is  quite  a  fall  in  certain 
portions  of  the  river  between  these  two  points.  From 
Lockport  to  Joliet  there  is  a  fall  of  thirty  feet  in  a  distance 
of  four  and  one-half  miles,  and  from  dam  No.  i  in  Joliet 
to  the  head  of  Patterson's  island  there  is  a  fall  of  twenty- 
one  feet  in  three  and  one-half  miles.  Then  there  is  a 
stretch  of  about  five  miles,  known  as  Lake  Joliet,  in  which 
there  is  practically  no  fall.  Below  the  foot  of  Lake  Joliet 
the  river  divides  and  forms  what  is  called  Treat's  island. 
Going  down  the  river  the  main  channel  is  on  the  left  of 
the  island,  and  there  is  a  fall  of  nine  and  one-half  feet  in 
one  mile.  After  passing  Treat's  island  the  river  is  again 
united  and  fonns  a  pool  or  lake  about  one  mile  long  in 
which  there  is  very  little  fall.  Going  down  the  river  the 
next  stretch,  at  a  point  called  Smith's  bridge  there  is  a  fall 
of  about  two  and  seven-tenths  feet  in  one  mile.  Passing  the 
rapids  at  Smith's  bridge  another  pool  is  encountered,  called 
Lake  DuPage,  where  there  is  a  fall  of  two  feet  in  three  and 
one-half  miles.  In  the  last  half  mile  above  the  mouth  of  the 
river  there  is  a  fall  of  three  and  one -half  feet.  It  is  across 
the  lower  end  of  this  stretch  that  the  proposed  dam  is  lo- 
cated. The  bottom  of  the  river  from  Lockport  to  the  dam 
in  question,  with  the  exception  of  that  portion  under  Lake 
Joliet,  is  covered  with  a  large  number  of  bowlders.  The 
bottom  of  Lake  Joliet  is  soft.  The  evidence  shows  that 
these  bowlders  are  of  various  sizes,  some  of  them  between 
two  and  three  feet  in  diameter.  Some  of  them  are  covered 
entirely  with  water,  while  others  project  slightly  above  the 
surface  of  the  water.  It  is  also  shown  that  in  going  down 
the  river  in  a  skiff  or  any  kind  of  boat  there  is  great  dan- 
ger of  coming  in  contact  with  these  bowlders.  The  current 
is  so  strong  that  it  is  not  possible  to  row  a  boat  up  stream 
over  these  rapids.  In  addition  to  the  natural  barriers  al- 
ready spoken  of,  the  evidence  shows  that  the  stream  is  tor- 
tuous and  the  channel  very  narrow  at  places.  The  slopes 
in  the  river  already  given  do  not  represent  the  greatest  fall 
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that  can  be  found  in  this  stretch.  The  evidence  shows  that 
there  is  near  the  head  of  Treat's  island  a  fall  of  seventeen 
feet  to  the  mile,  and  near  the  foot  the  slope  is  eighteen 
feet  to  the  mile,  and  in  the  right-hand  channel  opposite 
Treat's  island  there  is  a  space  of  five  hundred  feet  in  which 
the  fall  is  fifty  feet  to  the  mile,  and  if  shorter  distances  are 
taken  eveti  greater  slopes  than  these  will  be  found  to  exist. 
At  one  place  near  the  mouth  of  the  river  there  is  a  fall  for 
three  or  four  hundred  feet  of  twenty  feet  to  the  mile.  Be- 
tween  the  mouth  of  the  river  and  Lockport  there  are  thir- 
teen bridges  across  the  river,  none  of  which  have  draws  to 
permit  the  passage  of  boats,  if  such  passage  were  otherwise 
possible.  Two  of  these  bridges  are  railroad  bridges,  and 
all  of  them  are  permanent  steel  structures.  Above  Lock- 
port  there  are  some  forty  other  bridges  across  the  stream, 
constructed  for  steam  or  electric  railroads  and  for  wagons. 
The  width  of  the  river  varies  greatly.  At  some  places  it 
is  not  more  than  sixty  feet  wide,  while  in  the  widest  place 
in  Lake  Joliet  it  is  over  one  thousand  feet  wide.  The  evi- 
dence shows  that  the  depth  of  water  in  the  river  varies  con- 
siderably in  different  places  and  also  at  different  times  in 
the  same  places.  A  chart  showing  the  gauge  readings  at 
Riverside,  a  point  twenty-eight  miles  above  Joliet,  shows 
the  number  of  days  in  each  year  during  which  the  river 
was  dry  at  this  point,  which  indicates  that  there  were  from 
twenty- four  days  in  1890  to  two  hundred  and  thirteen  days 
in  189s  during  which  the  river  was  dry  at  this  point.  This 
chart  also  shows  the  number  of  days  during  each  of  these 
years  when  there  was  a  discharge  of  less  than  six  inches  of 
water  at  Riverside,  the  result  of  which  is,  totaling  the  num- 
ber of  dry  days  and  the  days  showing  less  than  a  six-inch 
discharge,  that  there  were  from  one  hundred  and  twenty 
days  in  1888  to  three  hundred  days  in  1901  when  the  river 
was  either  dry  or  showed  less  than  six  inches  of  water  at 
Riverside.  The  depth  of  the  river  during  the  balance  of 
the  year  is  not  shown  on  this  chart.    These  gauge  readings 
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also  show  that  the  dry  or  low  periods  did  not  occur  during 
the  same  time  in  each  year.  Every  month  in  the  year  is 
represented  several  times  during  the  years  covered  by  this 
chart,  from  which  the  conclusion  is  drawn  that  there  were 
no  regular  periods  when  a  given  stage  of  water  could  be 
safely  expected. 

We  refer  to  the  readings  on  the  Riverside  gauge,  not 
because  of  their  bearing  on  the  question  of  navigability  at 
that  point,  but  for  the  reason  that  they  tend  to  show  the 
natural  volume  of  water  in  the  channel  above  the  points 
where  the  volume  is  increased  by  the  additions  made  by  the 
Illinois  and  Michigan  canal  and  the  drainage  channel,  which 
added  from  250,000  to  400,000  cubic  feet  of  water  per  min- 
ute to  the  river  below  the  point  of  connection. 

Appellant  strongly  contends  that  the  rights  of  appellee 
as  riparian  owner  are  to  be  determined  with  reference  to 
the  conditions  that  exist  since  the  deepening  of  the  Illinois 
and  Michigan  canal  and  the  construction  of  the  sanitary 
district  channel,  by  means  of  which  the  volume  of  water 
in  the  Desplaines  river  has  been  greatly  increased.  It  is 
argued  that  the  navigability  of  the  river  is  to  be  determined 
with  reference  to  the  changed  condition  and  not  as  the 
stream  existed  in  a  state  of  nature.  Appellant's  position, 
as  we  understand  it,  is  this :  Assuming  the  stream  to  be 
unnavigable  in  its  natural  condition,  the  State  may  by  ar- 
tificial means  so  change  the  stream  as  to  make  it  navigable 
and  thus  destroy  the  vested  property  rights  of  riparian  own- 
ers upon  the  said  stream.  This  position  is  untenable.  The 
property  rights  of  riparian  owners  in  the  bed  of  an  unnav- 
igable stream  are  as  sacred  as  any  other  property  right,  and 
such  owners  cannot  be  deprived  of  those  rights,  without 
compensation,  by  artificial  additions  to  the  waters  of  the 
stream  whereby  it  is  rendered  navigable.  To  hold  that  the 
State  can  by  artificial  means  make  a  stream  navigable  which 
in  a  state  of  nature  was  not  navigable,  and  thereby  deprive 
riparian  owners  of  their  property  rights  in  the  bed  of  the 
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stream,  is  simply  to  hold  that  private  property  may  be  taken 
or  damaged  for  public  use  without  compensation. 

The  contention  of  appellant  upon  this  question  is  con- 
trary to  the  authorities.  In  Thunder  Bay  River  Booming 
Co.  V.  Speechly,  31  Mich.  36,  the  court,  speaking  by  Judge 
Cooley,  upon  this  question  said :  "No  such  inference  is  war- 
ranted by  the  decisions.  The  highway  they  recognized  is 
one  sui  generis  and  in  which  the  public  rights  spring  from 
peculiar  facts.  It  is  a  public  highway  by  nature,  but  one 
which  is  such  only  periodically  and  while  the  natural  con- 
dition permits  of  a  public  use.  *  *  *  But  at  periods 
when  there  is  no  highway  at  all  there  is  no  ground  for  as- 
serting a  right  to  create  a  highway  by  means  which  appro- 
priate or  destroy  private  rights.  The  doctrine  that  this  may 
be  done  without  compensation  to  parties  injured  is  at  war 
with  all  our  ideas  of  property  and  of  constitutional  rights. 
The  most  that  can  be  said  of  this  stream  during  the  seasons 
of  low  water  is,  that  it  is  capable  of  being  made  occasion- 
ally navigable  by  appropriating  for  the  purpose  the  water 
to  the  natural  flow  of  which  the  riparian  proprietors  are 
entitled.  It  is  highly  probable,  in  view  of  the  large  interests 
which  are  concerned  in  the  floats^e,  that  the  general  public 
good  would  be  subserved  by  so  doing,  but  this  fact  can 
have  no  bearing  upon  the  legal  question.  It  is  often  the 
case  that  the  public  good  would  be  subserved  by  forcing  a 
public  way  through  private  possessions,  but  it  neither  should 
be  nor  can  be  done,  under  any  circumstances,  Without  ob- 
serving the  only  condition  on  which  it  can  be  permitted  in 
constitutional  government,  namely,  that  the  private  pro- 
prietor be  compensated  for  the  value  which  he  surrenders 
to  the  public." 

In  Drtdey  v.  Adam,  supra,  this  court,  in  speaking  of 
the  added  volume  of  water  to  which  the  proprietors  of  the 
Haven  dam  were  entitled  by  reason  of  the  deep  cut  in  the 
Illinois  and  Michigan  canal,  said  (p.  206)  :  "It  may  be 
quite  true  that  appellee  has  now  more  water  than  he  had 
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before  the  deepening  of  the  Summit  level,  and  that  con- 
trasting his  condition  now  with  his  condition  then  he  is  not 
injured,  but  he  is  entitled,  by  virtue  of  his  position  as  lower 
proprietor,  as  has  been  shown,  to  the  benefit  of  all  improve- 
ments whereby  the  flow  of  the  water  in  the  river  is  in- 
creased, and  this  property  right  cannot  be  taken  from  him 
without  his  consent.  The  right  which  the  lower  riparian 
proprietor  has  to  avail  himself  of  all  benefits  resulting  from 
improvements  by  upper  riparian  proprietors  is  obviously  a 
property  right  growing  out  of  the  nature  and  necessities 
of  flowing  water  and  his  position  upon  the  stream,  and  of 
which,  therefore,  he  can  no  more  be  deprived,  without  his 
consent,  than  of  any  other  property  right." 

The  rule  that  the  navigability  of  the  stream  is  to  be  de- 
termined with  reference  to  its  natural  condition  is  supported 
by  numerous  other  authorities:  Hall  v.  Lacy,  3  Grant's 
Cas.  264;  Carter  v.  Thurston,  58  N.  H.  104;  Lewis  v.  Cof- 
fee County,  yy  Ala.  190;  Stratton  v.  Currier,  81  Me.  497; 
United  States  v.  Rio  Grande  Dam  and  Irrigation  Co,  174 
U.  S.  690;  In  re  Ball,  10  Wall.  557;  In  re  Montello,  20 

id.  431- 

We  are  aware  that  there  is  a  line  of  cases  which  at  first 
blush  may  appear  to  be  in  conflict  with  the  rule  laid  down  in 
the  authorities  above  cited.  While  the  rule  is  well  founded, 
both  upon  reason  and  authority,  that  a  stream  not  naviga- 
ble in  its  natural  condition  cannot  be  made  so  by  artificial 
means,  so  as  to  deprive  riparian  owners  of  vested  rights 
without  compensation,  it  is  equally  well  established  that  a 
stream  which  is,  in  fact,  navigable  in  its  natural  state  may 
be  improved  for  the  purpose  of  enlarging  its  usefulness, 
and  the  public  will  have  a  right  to  the  enjoyment  of  the 
easement  in  its  enlarged  condition.  It  is  to  this  principle 
that  the  cases  of  Schulte  v.  Whrren,  supra,  and  Mendota 
Club  V.  Anderson,  loi  Wis.  479,  and  other  like  cases  re- 
lied on  by  appellant,  are  to  be  referred.  There  is  nothing 
in  this  line  of  decisions  that  is  in  conflict  with  the  rule  stated 
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above  or  the  authorities  cited  in  support  thereof.  In  view 
of  the  constitutional  inhibition  against  the  taking  or  dam- 
aging of  private  property  for  public  use  without  compen- 
sation, the  rule  must,  of  necessity,  be  that  the  State  cannot 
directly  by  its  own  act  or  indirectly  through  the  act  of  any 
of  its  agents  change  an  unnavigable  stream  to  one  that  is 
navigable,  and  thereby  destroy  or  damage  the  private  prop- 
erty rights  of  adjacent  owners,  without  making  compensa- 
tion.. The  State  can  no  more  establish  a  waterway  over 
private  property  without  compensating  the  owners  than  it 
can  build  a  railroad  or  a  public  highway  over  farm  lands 
without  paying  for  the  right  of  way  and  all  damages  to 
property  not  taken.  The  same  constitutional  provision  that 
protects  property  rights  in  real  estate  above  the  water  line 
of  an  unnavigable  stream  extends  to  and  protects  that  which 
is  below  the  water,  guaranteeing  the  same  full  measure  of 
enjoyment  to  the  owner  in  the  one  case  as  well  as  in  the 
other.  This  view  is  supported  by  the  decision  of  this  court 
in  City  of  Chicago  v.  Laughlin,  49  111.  172,  where,  on  page 
177  of  the  opinion,  the  following  language  is  used:  "It 
would  be  monstrous  that  the  city  should,  at  pleasure,  make 
changes  in  this  stream  so  as  to  render  buildings  on  the 
wharves  an  obstruction  and  then  require  their  removal  with- 
out compensation.  Such  power  would  be  more  vast  and 
absolute  than  can  be  exercised  by  the  State  itself.  The  city 
government  is  created  and  has  its  powers  delegated  for  the 
better  protection  of  individual  rights,  and  not  that  they  may 
be  disregarded  or  destroyed." 

The  widening  or  deepening  of  navigable  streams,  or  the 
improvement  of  those  which  are  not  navigable  so  that  they 
may  become  so,  or  the  construction  or  improvement  of  har- 
bors, are  works  of  a  public  nature,  conferring  benefits  on 
the  public  at  large.  Such  improvements  may  be  made  and 
paid  for  out  of  the  general  treasury,  from  funds  raised  by 
taxation.  The  Supreme  Court  of  the  United  States,  in 
County  of  Mobile  v.  Kimball,  102  U.  S.  691,  decided  that 


328  The  People  v.  Economy  Power  Co.      [2il  III 

the  State  might  authorize  a  county  to  improve  a  pubUc  har- 
bor, to  be  paid  for  by  bonds  which  were  ultimately  to  be 
paid  by  general  taxation  upon  property  of  the  county.  (See 
Page  &  Jones  on  Taxation  by  Assessment,  sec.  360.)  But 
under  the  law  of  this  State  as  laid  down  in  City  of  Chicago 
V.  Law,  144  111.  569,  a  navigable  stream  cannot  be  improved 
and  the  cost  thereof  levied  by  a  special  assessment  upon  the 
real  estate  fronting  upon  such  water-course.  In  that  case 
an  attempt  was  made  by  the  city  of  Chicago  to  improve  the 
south  branch  of  the  Chicago  river  and  to  charge  the  cost 
of  such  improvement  by  a  special  assessment  against  the 
lands  and  lots  fronting  on  the  same,  and  this  court,  in  deny- 
ing the  power  of  the  State  to  make  such  improvement  by 
a  special  assessment,  on  pages  576  and  577,  said:  "The 
river  is  a  navigable  stream  of  the  United  States.  It  con- 
nects with  Lake  Michigan,  and  by  means  of  the  lake  with 
the  country  at  large.  The  Federal  government  has  assumed 
jurisdiction  over  it,  and  expended  money,  as  appears  from 
the  admitted  facts,  for  its  improvement.  It  is  one  of  the 
channels  over  which  the  commerce  of  the  country  passes, 
and  this  improvement  was  instituted  for  the  purpose  of  in- 
creasing its  power  as  one  of  the  navigable  streams  of  the 
country.  It  was  undertaken  in  the  interest  of  the  commerce 
of  the  country.  Was  it  ever  intended  that  a  few  land  own- 
ers bordering  on  one  of  the  navigable  streams  of  the  coun- 
try should  be  compelled  to  pay  for  an  entire  improvement 
in  a  river,  the  object  of  which  is  to  benefit  the  public  at 
large  rather  than  the  locality  where  the  improvement  is 
made?  Here  the  contemplated  improvement  was  one  to 
widen  the  river  in  order  that  boats  and  vessels  might  pass 
up  and  down  the  river  with  greater  facility, — one  calculated 
to  increase  the  navigable  qualities  of  the  river, — an  enter- 
prise wholly  public  in  its  nature.  If  one  of  the  cities  lo- 
cated on  the  banks  of  the  Mississippi  river  should  undertake 
to  remove  obstructions  from  that  navigable  stream  of  water 
to  enable  boats  to  run  up  and  down  the  river  with  greater 
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facility  and  pay  for  the  improvement  by  special  assessment 
on  property  fronting  on  the  river,  it  would  not,  we  appre- 
hend, be  contended  that  an  assessment  of  that  character 
could  be  sustained  under  the  provisions  of  the  statute  above 
cited ;  and  yet  there  is  no  substantial  difference  between  the 
supposed  case  and  the  one  under  consideration.  The  pro- 
posed improvement  has  none  of  the  elements  of  a  local  im- 
provement, such  as  incorporated  towns  and  cities  have  been 
in  the  habit  of  making  by  special  assessment." 

If  riparian  owners  cannot  be  specially  assessed  to  pay 
for  the  improvement  of  a  navigable  stream,  a  fortiori  they 
cannot  be  required  to  surrender  valuable  property  rights, 
without  compensation,  in  furtherance  of  a  scheme  to  im- 
prove one  that  is  not  navigable  in  its  natural  condition. 
Much  time  and  labor  have  been  spent  by  appellant  in  pre- 
senting reports  of  surveys,  maps  and  engineering  schemes 
for  the  improvement  of  this  river,  which,  if  carried  out, 
would  render  the  river  navigable.  But  all  this  is  not  perti- 
nent to  the  issue.  The  question  is  whether  the  river  was 
navigable  in  a  state  of  nature,  and  not  whether  it  can  be 
made  so  by  artificial  means. 

It  is  also  contended  that  the  Sanitary  District  act  de- 
clared this  river  to  be  navigable.  This  contention  is  based 
on  a  sentence  in  section  24  of  said  act,  as  follows :  "When 
such  channel  shall  be  completed,  and  the  water  turned  there- 
in, to  the  amount  of  300,000  cubic  feet  of  water  per  min- 
ute, the  same  is  hereby  declared  a  navigable  stream."  Ap- 
pellant's contention,  under  this  statute,  is  thus  stated  in  its 
brief:  "The  same  means  that  the  water  flowing  in  that 
channel  is  a  navigable  stream.  The  water  so  turned  in  was 
navigable  in  fact,  and  it  does  not  lose  its  navigability  in 
passing  out  of  the  artificial  channel  into  the  channel  of  the 
Desplaines  river.  The  water  is  just  as  navigable  one-half 
mile  south-west  of  Joliet  as  it  is  one-half  mile  north-east 
of  Joliet."    The  argument  is  based  upon  an  erroneous  con- 
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struction  of  the  word  "same."  That  term  refers  to  the 
channel  of  the  sanitary  district  and  has  no  reference  to  the 
water  after  it  leaves  the  channel. 

But  even  if  the  legislature  had  declared,  in  unequivocal 
language,  that  the  Desplaines  river  was  navigable,  as  it  did 
by  the  act  of  1907,  such  declaration  could  not  have  the 
effect  of  depriving  appellee  of  vested  rights  as  riparian  pro- 
prietor, if  such  rights  exist.  The  general  doctrine  upon  this 
question  is  well  expressed  by  the  Supreme  Court  of  Ken- 
tucky in  Murray  v.  Preston,  106  Ky.  561,  (90  Am.  St.  Rep. 
232,)  as  follows:  "The  first  question  is,  what  is  the  effect 
of  the  act  of  the  legislature  declaring  this  creek  a  navigable 
stream  ?  The  constitution  of  the  State  forbids  private  prop- 
erty being  taken  for  public  use  without  just  compensation 
being  previously  made.  If  the  creek  was  not  a  navigable 
stream  when  this  act  was  passed  it  was  the  private  prop- 
erty of  the  owners  of  the  adjoining  lands.  If  it  was  the 
private  property  of  appellant  within  the  boundary  of  his 
land,  the  legislature  could  not  divest  him  of  his  rights  by 
simply  calling  it  a  navigable  stream  when  it  was  not  one 
in  fact.  The  rule  on  this  subject  is  thus  stated  in  Cooley 
on  Constitutional  Limitations  (side  p.  591)  :  'The  question 
what  is  a  navigable  stream  would  seem  to  be  a  mixed  ques- 
tion of  law  and  fact,  and  though  it  is  said  that  the  legisla- 
ture of  the  State  may  determine  whether  a  stream  shall  be 
considered  a  public  highway  or  not,  yet  if,  in  fact,  it  is  not 
one  the  legislature  cannot  make  it  so  by  simple  declaration, 
since  if  it  is  private  property  the  legislature  cannot  appropri- 
ate it  to  a  public  use  without  providing  for  compensatioa'  " 
And  the  same  doctrine  is  announced  in  the  following  cases : 
Walker  y.  Board  of  Public  Works,  16  Ohio,  540;  Morgan 
V.  King,  35  N.  Y.  454;  Shenango  Bridge  Co,  v.  Paige,  83 
id.  178;  Martin  v.  People,  5  Blackb.  35;  Olive  v.  State, 
86  Ala.  88 ;  People  v.  River  Mill  and  Lumber  Co,  107  Cal. 
221 ;  Yates  v.  Milwaukee,  10  Wall.  497;  Watkins  v.  Dor- 
ris,  54  L.  R.  A.  199. 
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None  of  the  legislative  acts  relied  upon  by  the  appellant 
were  passed  for  the  primary  purpose  of  promoting  deep 
water  navigation  from  the  lakes  to  the  gulf  by  means  of 
improving  the  channel  of  the  Desplaines  river.  The  vari- 
ous acts  passed  in  the  interest  of  the  Illinois  and  Michigan 
canal,  as  well  as  the  Sanitary  District  act,  did  not  include 
any  general  scheme  for  the  improvement  of  the  Desplaines 
river.  Up  to  this  time  no  general  plan  for  the  deep  water- 
way has  been  adopted,  either  by  the  State  or  the  nation. 
Whether  such  enterprise  will  ever  be  attempted  by  either, 
separately  or  by  the  joint  action  of  both,  and,  if  such  en- 
terprise is  entered  upon,  whether  the  plan  will  embrace  the 
use  of  the  old  Illinois  and  Michigan  canal  or  the  sanitary 
district  channel  in  connection  with  a  part  of  the  Chicago 
and  Desplaines  rivers  or  whether  some  new  and  entirely 
different  channel  will  be  adopted,  are  all  legislative  ques- 
tions, with  which  the  courts  have  no  concern.  Figuratively 
speaking,  the  waters  have  been  much  troubled  on  this  sub- 
ject, but  so  far  neither  the  nation  nor  the  State  has  1^- 
islated  how  they  shall  flow.  What  the  future  will  see  ac- 
complished along  these  lines  no  one  can  know.  It  may  be 
that  when  that  future  is  unfolded  it  will  bring  a  realization 
of  the  hopes  of  the  most  optimistic,  and  that  the  appearance 
of  sea-going  vessels  plowing  through  the  prairies  of  Illi- 
nois, laden  with  the  people  and  products  from  the  uttermost 
parts  of  the  earth,  will  be  as  common  as  the  now  almost 
forgotten  "prairie  schooners"  of  1849  were  in  those  days. 
But  if  this  transition  is  to  occur, — if  the  powerful  hands  of 
the  government  are  to  lay  hold  of  this  gigantic  enterprise, — 
due  regard  must  be  had  to  the  sacred  rights  of  every  citi- 
zen, however  htimble  and  insignificant  those  rights  may 
seem  in  contrast  with  the  great  public  consummation. 

What  is  a  navigable  stream  is  a  question  to  which  dif- 
ferent courts  have  given  different  answers.  In  some  of  the 
States,  where  the  lumber  business  was  of  great  importance 
and  the  floating  of  saw  logs  an  essential  branch  thereof,  a 
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stream  that  had  the  capacity  for  floating  logs,  though  only 
for  short  periods  in  times  of  freshets,  was  held  to  be  nav- 
igable. {Brown  v.  Chadbourne,  31  Me.  9;  Moore  v.  Saip- 
borne y  2  Mich.  519.)  But  these  cases,  and  the  reasons 
upon  which  they  rest,  were  examined  by  this  court  in  Hub- 
bard V.  Bell,  54  111.  no,  and  their  authority  expressly  re- 
jected. In  discussing  that  question  this  court,  on  page  122, 
used  the  following  language:  "It  is  not  enough  that  a 
stream  is  capable,  during  a  period,  in  the  aggregate,  of  from 
two  to  four  weeks  in  the  year,  when  it  is  swollen  by  the 
spring  and  autumn  freshets,  of  carrying  down  its  rapid 
course  whatever  may  have  been  thrown  upon  its  angry 
waters,  to  be  borne  at  random  over  every  impediment  in 
the  shape  of  dams  or  bridges  which  the  hand  of  man  has 
erected.  To  call  such  a  stream  navigable  in  any  sense  is  a 
palpable  misapplication  of  the  term."  The  doctrine  of  this 
case  has  been  re-affirmed  by  this  court  in  Schulte  v.  War- 
ren, supra,  and  on  page  1 19  of  the  latter  case  this  court  ap- 
proved the  following  definition  of  a  navigable  stream  by 
Lord  Hale  in  his  treatise  De  jure  maris:  "A  stream,  to  be 
navigable,  must  furnish  'a  common  passage  for  the  king's 
people,'  must  be  'of  common  or  public  use  for  the  carriage 
of  boats  and  lighters,'  must  be  capable  of  bearing  up  and 
floating  vessels  for  the  transportation  of  property  conducted 
by  the  agency  of  man."  And  the  same  definition  is  also  ap- 
proved in  Joliet  and  Chicago  Railroad  Co.  v.  Healy,  94  111. 
416.  In  the  Schulte  case  it  was  further  said  (p.  1,19)  :  "A 
stream  is  navigable,  in  fact,  only  where  it  affords  a  channel 
for  useful  commerce  and  of  practical  utility  to  the  public 
as  such.  The  fact  that  there  is  water  enough  in  places  for 
row  boats  or  small  launches  answering  practically  the  same 
purpose,  or  that  hunters  and  fishermen  pass  over  the  water 
with  boats  ordinarily  used  for  that  purpose,  does  not  ren- 
der the  waters  navigable," 

A  stream,  to  be  navigable,  must  in  its  ordinary,  natural 
condition  furnish  a  highway  over  which  commerce  is  or 
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may  be  carried  on  in  the  customary  modes  in  which  such 
commerce  is  conducted  by  water.  (Gould  on  Waters,  sec. 
34,  and  cases  there  cited. )  Whether  the  stream  in  question 
is  navigable  is  a  question  of  fact,  the  burden  of  proving 
which  rests  upon  the  party  asserting  it  (Ligare  v.  Chi- 
cago, Madison  and  Northern  Railroad  Co.  i66  111.  249.) 
To  maintain  this  issue  appellant  with  commendable  industry 
has  assembled  every  fact  which  appears  to  have  even  a  re- 
mote bearing  on  the  question  and  incorporated  the  evidence 
in  the  record.  Research  into  historical  data  has  been  made 
and  the  result  presented  to  the  court.  This  class  of  evi- 
dence begins  with  the  account  of  the  first  voyage  of  Mar- 
quette and  Joliet,  in  1673-74,  as  related  by  John  Gilmary 
Shea  in  "Shea's  Early  Voyages  up  and  down  the  Missis- 
sippi," published  in  1700  by  Burrow  Bros.  Excerpts  from 
this  publication  were  introduced,  also  copies  of  maps  made 
by  Marquette  and  Joliet  showing  the  principal  features  of 
the  country  explored  by  them.  Section  10  from  a  chapter 
from  this  book,  entitled  "The  first  voyage  made  by  Father 
Marquette  toward  New  Mexico,  and  how  the  idea  thereof 
was  conceived,"  reads  as  follows : 

"Return  of  the  Father  and  of  the  French. — After  a 
month's  navigation,  while  descending  the  Mississippi  from 
the  42d  to  the  34th  degree  and  beyond,  and  after  preach- 
ing the  gospel  as  well  as  I  could  to  the  nations  that  I  met, 
we  started  on  the  17th  day  of  July  from  the  village  of  the 
Akensea  to  retrace  our  steps.  We  therefore  re-ascended 
the  Mississippi,  which  gives  us  much  trouble  in  breasting 
its  current.  It  is  true  that  we  leave  it  at  about  the  38th  de- 
gree to  enter  another  river,  which  greatly  shortens  our  road 
and  takes  us  with  but  little  effort  to  the  Lake  of  the  Illinois. 
We  have  seen  nothing  like  this  river  that  we  enter,  as  re- 
gards its  fertility  of  soil,  its  prairie  and  woods,  its  cattle, 
elk,  deer,  wild  oats,  bustards,  swans,  parroquets,  and  even 
beaver.  There  are  many  small  lakes  and  rivers.  That  on 
which  we  sailed  is  wide,  deep  and  still  for  sixty-five  leagues. 
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In  the  spring  and  during  part  of  the  summer  there  is  only 
one  portage  of  half  a  league.  We  found  on  it  a  village  of 
Illinois,  Kaskaskia,  which  consists  of  seventy-four  cabins. 
They  received  us  very  well  and  obliged  me  to  promise  that 
I  would  return  and  instruct  them.  One  of  the  chiefs  of 
this  nation,  with  his  young  men,  escorted  us  to  the  Lake  of 
the  Illinois,  whence  at  last,  at  the  end,  we  reached  the  bay 
Des  Prantz,  from  which  we  had  started  at  the  beginning 
of  June." 

This  account  indicates  a  reasonable  probability  that 
Father  Marquette  went  up  the  Mississippi  river,  turned  into 
the  Illinois,  thence  up  the  Illinois  to  the  mouth  of  the  Des- 
plaines,  and  up  that  river  to  a  point  where  a  portage  was 
made  to  the  south  branch  of  the  Chicago  river,  thence  into 
the  Lake  of  Illinois,  (Lake  Michigan,)  and  this  probability 
is  strengthened  by  the  maps  introduced,  which  show  that 
these  rivers,  together  with  the  portage  between  the  Des- 
plaines  and  the  Chicago,  were  known  at  that  time.  The 
boats  in  which  these  voyages  were  made  are  described  in 
the  following  passage :  "We  were  not  long  in  preparing 
all  our  equipment,  although  we  were  about  to  begin  a  voy- 
age the  duration  of  which  we  could  not  foresee.  Indian 
corn,  with  some  smoked  meat,  constituted  all  our  provisions. 
With  these  we  embarked, — Monsieur  Jollyet  and  myself, 
with  five  men, — in  two  bark  canoes,  fully  resolved  to  do 
and  suffer  everything  for  so  glorious  an  undertaking." 

A  passage  from  "Indian  Antiquities,"  by  Schoolcraft, 
is  introduced,  which  recites  that  in  1783  Jean  Baptiste  Per- 
rault,  a  fur  trader  from  Montreal,  spent  a  year  in  Cahokia 
and  returned  by  way  of  Chicago  with  a  canoe  and  a  barge 
loaded  with  furs.  The  passage  referred  to  is  as  follows: 
"About  the  15th  of  April  the  packs  from  Missouri  arrived. 
Our  bourgeois  settled  his  accounts  with  M.  Coteau  and  re- 
ceived seventy-four  packs  of  furs.  His  retail  store  at  Ca- 
hokia produced  500  Spanish  dollars  and  400  pounds  of 
tobacco.    We  left  Cahokia  on  the  4th  of  May  for  Macki- 
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nac.  My  directions  were  to  pass  by  Chicago,  having  one 
barge  and  one  canoe,  and  to  await  the  arrival  of  M.  March- 
isseaux  at  Little  Detroit,  in  Lake  Michigan,  he  having  gone 
by  the  way  of  Prairie  des  Chiens  to  terminate  his  business 
with  the  Sauks.  After  fourteen  days'  detention  he  arrived, 
and  continuing  our  route  we  reached  Mackinac  the  begin- 
ning of  July,  where  I  found  myself  at  liberty." 

A  manuscript  not  very  well  authenticated  was  intro- 
duced, which  shows  that  Hugh  Reward,  in  May,  1790, 
made  a  voyage  from  Lake  Michigan  through  the  Chicago 
river  and  over  the  portage  road  to  the  Desplaines,  and  down 
the  Desplaines  and  Illinois  to  some  point  (probably  Kas- 
kaskia)  on  the  Mississippi  river.  This  document  records 
the  fact  that  after  passing  over  the  rapids  above  the  village 
of  Mt.  Julliette  two  of  his  comrades  informed  Heward  that 
"there  was  so  much  danger  they  would  not  return  with 
Heward."  The  character  of  the  boats  and  cargo  is  not  de- 
scribed, but  neither  could  have  been  very  heavy,  since  the 
boats  and  cargo  were  carried  over  the  portage  from  the  Chi- 
cago river  to  the  Desplaines  by  Heward  and  his' two  com- 
rades with  the  help  of  five  Indians,  whose  services  were 
paid  for  with  two  handfuls  of  powder. 

There  are  other  historical  references  to  the  route  by 
way  of  the  Chicago  and  Desplaines  rivers  to  the  Missis- 
sippi, but  these  are  the  only  well  authenticated  voyages  that 
were  made  during  the  first  one  hundred  and  fifty  years 
after  the  discovery  of  the  Desplaines  river.  The  fact  that 
during  this  long  period  only  an  occasional  voyage  was  made 
under  the  guidance  of  a  heroic  adventurer  or  a  religious 
zealot,  who,  in  the  language  of  Marquette,  "feared  no  death 
and  regarded  no  happiness  greater  than  that  of  losing  his 
life  for  the  glory  of  Him  who  made  us  all,"  is  not  suf- 
ficient evidence  to  prove  that  the  Desplaines  river  was,  in 
fact,  regarded  as  navigable  by  the  great  majority  of  the 
people  who  must  have  been  acquainted  with  it  during  this 
period.    It  rather  tends  to  show  that  the  few  who  possessed 
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the  couragie  to  brave  the  dangers  incident  to  a  voyage  over 
the  rocky  rapids  of  the  Desplaines  were  exceptional  cases, 
and  that  the  great  body  of  the  people  living  in  the  vicinity 
of  this  river  did  not  regard  the  navigation  of  the  river  as 
reasonably  safe  and  therefore  made  no  use  of  it.  There 
is  not  in  this  entire  record  a  well  authenticated  instance  in 
which  a  boat  engaged  in  commerce  navigated  the  waters 
of  the  Desplaines  river.  It  seems  pertinent  to  inquire,  if 
the  Desplaines  river  is  navigable  why  has  it  not  been  navi- 
gated? If  the  Desplaines  river  was  navigable,  why  did  the 
State  of  Illinois  spend  $10,000,000  in  the  construction  of 
the  Illinois  and  Michigan  canal,  which  parallels  the  Des- 
plaines river?  The  conclusion  is  irresistible  that  in  the 
opinion  of  the  legislature  the  Desplaines  river  was  not  only 
not  navigable  in  its  natural  condition,  but  that  the  natural 
obstructions  were  such  that  it  was  cheaper  to  construct  a 
navigable  canal  than  to  remove  the  difficulties  out  of  the 
natural  channel.  Appellant's  answer  to  the  last  question 
above  stated  is,  that  the  Illinois  and  Michigan  canal  was 
extended  beyond  the  point  where  it  might  have  intersected 
the  Desplaines  river  in  order  to  obtain  as  large  a  grant  of 
land  as  possible  from  the  Federal  government.  This  an- 
swer discredits  the  intelligence  of  Congress  and  reflects  on 
the  honor  of  the  State.  We  are  unwilling  to  believe  that 
the  State  would  have  asked  for,  or  that  Congress  would 
have  granted,  lands  to  aid  in  the  building  of  a  canal  that 
was  not  needed.  The  Chicago  river  was  used  as  a  part  of 
the  canal  at  its  northern  end,  and  had  it  been  practicable  to 
do  so,  it  is  reasonable  to  believe  the  Desplaines  river  would 
have  been  used  at  the  other  end. 

A  large  number  of  witnesses  testified,  some  from  per- 
sonal observation  and  others  as  experts,  upon  this  issue. 
As  might  be  expected,  these  witnesses  testify  to  opposite 
opinions  in  regard  to  the  navigability  of  this  river.  It  is 
not  practicable  nor  desirable  to  discuss  this  evidence  in  de- 
tail.   Whatever  may  be  thought  of  the  preponderance  of  it 
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one  way  or  the  other,  it  can  have  but  little  weight  as  against 
the  uncontroverted  fact  that  the  river  has  never  been  used 
as  a  public  highway  for  commerce.  During  the  early  part 
of  the  history  of  the  Mississippi  valley,  and  before  railroad 
transportation  came  into  general  use,  all  of  the  navigable 
rivers  in  the  settled  portion  of  the  country  were  extensively 
used.  The  necessities  of  the  early  settlers  compelled  them 
to  use  the  means  of  transportation  that  nature  afforded 
them.  Before  steamboats  were  in  general  use,  farm  prod- 
ucts were  floated  down  the  Mississippi  river  and  all  of  its 
tributaries  in  flatboats.  The  Sangamon,  Illinois,  Wabash 
and  Ohio  rivers  were  thus  extensively  used.  Had  it  been 
possible  to  do  so,  it  seems  but  reasonable  that  the  Desplaines 
river  would  have  been  used  in  the  same  way  by  the  early 
settlers,  but  the  evidence  of  any  such  use  is  not  found  in 
this  record.  The  evidence  shows  that  as  early  as  1817  there 
was  a  well-beaten  wagon  road  from  the  mouth  of  the  Des- 
plaines river  to  Chicago,  over  which  boats  and  other  loads 
were  hauled  by  oxen  and  vehicles  kept  for  that  purpose  by 
the  French  settlers  at  Chicago.  The  evidence  of  the  exist- 
ence of  this  road  is  found  in  a  report  by  R.  Graham  and 
Joseph  Phillips  made  to  Hon.  J.  C.  Calhoun,  Secretary  of 
War,  and  is  dated  "Kaskaskia,  Aprul  4,  1819."  The  tes- 
timony of  the  early  settlers  is,  that  they  came  in  and  went 
out  of  Chicago  by  wagon  road.  In  1836  the  New  York 
and  Oswego  Transportation  Line  advertised  in  the  Chicago 
American  of  May  14,  1836,  that  goods  would  be  trans- 
ported from  New  York  to  St.  Louis.  One  link  in  the  line 
of  transportation  was  by  "wagons  from  Chicago  to  the 
head  of  navigation  on  the  Illinois  river."  And  in  the  same 
paper  a  passenger  line  was  advertised  from  Chicago  to  Pe- 
oria, which  was  by  a  mail  stage  leaving  Chicago  daily  for 
Peoria,  making  the  trip  of  170  miles  in  "from  thirty  to 
thirty-five  hours  by  steamboats  and  stages, — stages  from 
Chicago  to  Peru  and  steamboats  from  Peru  to  Peoria. 
Fare,  the  whole  distance,  $11,  and  found  on  board  the 
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boat.  This  line  passes  through  Lockport,  Juliet,  Ottawa 
and  Utica,  to  Peru."  All  of  the  witnesses  who  testified  to 
the  mode  of  transportation  before  the  opening  of  the  Illi- 
nois and  Michigan  canal,  in  1848,  testify  to  the  general 
custom  that  prevailed  along  the  line  of  the  Desplaines  river 
of  hauling  grain  and  other  produce  by  wagon  to  Chicago, 
and  some  of  them  say  that  it  was  not  uncommon  in  those 
days  for  wagons  to  go  to  Chicago  from  points  as  far  south 
as  Bloomington. 

Appellant  has  introduced,  for  the  purpose  of  compari- 
son, descriptions  of  other  rivers  which  have  the  same  or 
similar  natural  obstructions  that  are  found  in  the  Desplaines 
river,  notwithstanding  which  such  other  rivers  have  been 
held  to  be  navigable.  Evidence  of  this  character  was  intro- 
duced in  regard  to  the  Mississippi,  Fox,  Wisconsin,  Ohio, 
Kanawha,  Cumberland,  Missouri,  Gasconade,  Allegheny, 
Tennessee,  Sangamon,  Columbia  and  Snake  rivers.  To  re- 
view all  this  evidence  would  extend  this  discussion  to  un- 
reasonable bounds.  We  are  not  strongly  impressed  with 
the  line  of  reasoning  that  is  based  upon  this  class  of  evi- 
dence. There  are  no  two  rivers  exactly  alike,  and  it  will 
be  found  that  most,  if  not  all,  of  the  rivers  referred  to  as 
standards  of  comparison  contain  a  long  strip  of  navigable 
water,  which  is  of  sufficient  length  and  importance  to  jus- 
tify commerce  in  devising  methods  to  overcome  the  natu- 
ral obstructions.  This  is  not  true  of  the  Desplaines  river. 
There  are  no  navigable  portions  of  this  river  of  sufficient 
length  to  make  navigation  profitable  thereon.  After  the 
most  careful  consideration  of  this  question  we  are  of  the 
opinion  that  the  Desplaines  river  in  its  natural  condition  is 
not  a  navigable  stream,  and  that  the  rights  of  parties  to 
this  suit  must  be  determined  upon  that  basis. 

The  vaudity  of  the  contracts. — The  Aowage  con- 
tract,— ^The  third  ground  upon  which  appellant  rests  its 
right  to  an  injunction  is  the  alleged  invalidity  of  certain 
contracts  entered  into  between  the  commissioners  of  the  Illi- 
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nois  and  Michigan  canal  and  certain  parties  who  have  trans- 
ferred all  their  interest  in  said  contracts  to  appellee.  In 
order  to  properly  understand  the  questions  involved  in  re- 
gard to  these  contracts  it  will  be  necessary  to  state  some 
facts  which  we  have  not  heretofore  referred  to. 

At  the  point  where  the  dam  is  located  the  Illinois  and 
Michigan  canal  parallels  the  Desplaines  river.  The  two 
water-courses  are  separated  at  this  point  by  an  artificial 
embankment  erected  by  the  State  in  the  construction  of 
the  canal.  The  canal  is  on  the  right  side  of  the  river,  and 
still  to  the  west  of  the  canal  arise  steep  bluflfs,  which  are 
known  as  "Dresden  Heights."  On  the  left  side  of  the  river 
the  triangle  of  land  between  it  and  the  Kankakee  is  low  and 
flat.  The  canal  is  elevated  by  means  of  an  artificial  em- 
bankment. This  embankment  has  a  trench  in  the  top,  car- 
rying the  Illinois  and  Michigan  canal.  The  left-hand  side 
of  the  embankment  slopes  toward  the  Desplaines  river.  On 
tliis  side  of  the  canal  there  is  a  level  space  a  few  feet  wide 
at  the  crest  of  the  embankment,  which  is  called  the  tow- 
path.  The  sloping  embankment  of  the  canal  extends  up 
the  canal.  Appellee's  purpose  is  to  construct  a  dam  across 
the  Desplaines  river  so  that  the  right-hand  end  thereof  will 
rest  against  the  sloping  side  of  the  canal  embankment,  thus 
forming  a  pool  of  water  above  the  dam  which  will  at  its 
extreme  height  be  twenty- four  feet  above  low-water  mark 
in  the  Desplaines  river  at  the  dam.  The  pool  of  water  thus 
formed  will  extend  several  miles  up  the  river,  one  side  of 
which  will  rest  against  the  canal  embankment.  At  the 
point  where  the  dam  is  located  the  canal  embankment  is 
approximately  twenty- four  feet  above  the  level  of  the  water 
in  the  river.  The  base  of  the  canal  at  this  point  is  about 
seventy  feet  in  width,  and  the  left  bank  next  to  the  river  is 
from  twelve  to  fourteen  feet  in  width  at  the  top.  From 
the  base  of  the  canal  the  ground  slopes  gradually  to  the 
river,  which  is  about  seven  hundred  feet  distant.  Appel- 
lee's intention  is  to  raise  the  water  in  ordinary  stages  to  an 
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elevation  about  seven  feet  lower  than  the  top  of  the  tow- 
path  bank.  About  one-half  mile  up  the  river  from  the 
dam  is  the  southern  extremity  of  a  narrow  strip  of  land 
between  the  canal  bank  and  the  river,  which  is  designated 
in  the  record  as  the  "sixteen-acre  tract."  This  sixteen-acre 
tract  is  low  and  marshy,  and  is  bounded  on  the  one  side  by 
the  Desplaines  river  and  by  the  canal  on  the  other.  It  is 
in  section  31,  township  34,  north,  range  9,  east  of  the  third 
principal  meridian,  in  Will  county,  and  is  a  part  of  the 
lands  granted  by  Congress  to  the  State  to  aid  in  the  build- 
ing of  the  canal  and  still  belonged  to  the  State  when  the 
flowage  contract  was  made.  The  effect  of  constructing  this 
dam  will  be  to  flood  this  sixteen-acre  tract. 

Appellant  contends  that  the  contract  executed  Septem- 
ber 2,  1904,  by  the  canal  commissioners  to  Harold  T.  Gris- 
wold,  designated  in  the  record  as  "the  flowagfe  contract,"  is 
void  and  should  be  so  declared  by  the  court.  This  contract 
recites,  that  whereas  the  said  Griswold,  party  of  the  second 
part,  claims  to  be  a  rii>arian  owner  along  the  Desplaines  and 
Illinois  rivers,  in  Grundy  and  Will  counties,  and  is,  as  such 
riparian  owner,  about  to  improve  the  Desplaines  river  by 
the  construction  of  a  dam  and  other  works  across  the 
mouth  of  said  river,  with  a  crest  of  such  height  that  the 
pool  formed  thereby  will  be  on  a  level  with  the  waters  of 
Lake  Joliet,  and  is  about  to  improve  the  Illinois  river  by 
deepening  the  channel  of  said  river  in  section  25,  town- 
ship 34,  north,  rang^  8,  east;  and  whereas,  the  State  of 
Illinois  is  a  riparian  owner  at  different  points  on  the  Des- 
plaines and  Illinois  rivers  within  the  territory  covered  by 
this  contract,  and  is  the  owner  of  certain  described  parcels 
of  land  under  the  control  of  the  canal  commissioners  and 
which  are  not  connected  with  a  water  power  upon  the  Illi- 
nois and  Michigan  canal,  which  said  riparian  rights  of 
the  State  have  never  produced  a  revenue,  and  the  land  is 
swampy,  partially  covered  with  water,  and  said  lands  are 
so  situated  that  they  cannot  be  made  available  by  the  State 
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to  create  water  power,  and  the  party  of  the  second  part  is 
desirous  of  obtaining  the  right  to  use,  overflow  and  dam- 
age (not,  however,  in  a  manner  to  interfere  with  naviga- 
tion on  the  Illinois  and  Michigan  canal,)  so  much  of  the 
property  of  the  State  as  may  be  necessary  in  the  construc- 
tion of  said  dam  and  other  works  in  the  improvement  of 
said  Desplaines  river  and  in  the  deepening  of  the  channel 
of  the  Illinois  river,  therefore,  in  consideration  of  these 
premises  and  the  sum  of  $2200,  the  receipt  of  which  was 
acknowledged,  the  parties  entered  into  a  contract,  the  sub- 
stance of  which  is  as  follows : 

The  said  contract  purports  to  give  the  consent  of  the 
commissioners  of  the  Illinois  and  Michigan  canal  to  the 
construction  of  a  dam  across  the  mouth  of  the  Desplaines 
river,  with  a  crest  at  an  elevation  not  to  exceed  minus  73.2 
Chicago  datum,  which  dam  shall  not  back  the  water  beyond 
the  northern  limits  of  Lake  Joliet,  and  to  deepen  the  chan- 
nel of  the  Illinois  river  at  certain  points;  and  gives  the 
right  and  authority  to  Griswold  to  flow  the  ninety-foot  re- 
serve strip  through  certain  sections  of  land  by  the  canal 
bank,  and  to  flow  such  of  the  lands  in  the  north  fraction 
of  section  31,  township  34,  as  lie  south  of  the  ninety-foot 
strip  along  the  tow-path  side  of  the  Illinois  and  Michigan 
canal,  where  the  same  may  be  overflowed  by  reason  of 
the  construction  of  said  dam,  together  with  a  right  to  flow 
the  water  up  against  the  tow-path  bank  of  the  canal,  sub- 
ject to  certain  conditions  and  specifications  therein  pro- 
vided, intended  to  protect  and  preserve  the  canal  and  the 
tow-path  bank  thereof.  The  contract  authorizes  Griswold 
to  attach  one  end  of  the  dam  to  the  tow-path  bank  of  the 
canal,  but  not  so  as  to  interfere  in  any  manner  with  the  use 
of  said  tow-path  in  connection  with  said  canal.  The  con- 
tract also  authorizes  Griswold  to  excavate  in  and  remove 
so  much  of  the  Kankakee  feeder  (an  abandoned  feeder  of 
the  Illinois  and  Michigan  canal)  as  may  be  necessary  to 
discharge  the  waters  of  the  Desplaines  river  through  said 
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feeder  in  a  proper  manner,  and  to  remove  the  old  aqueduct 
piers  belonging  to  said  feeder  in  the  Desplaines  river.  The 
contract  further  provides  that  Griswold  shall  have  the  right 
to  turn  and  avert  water  from  the  Desplaines  river  into  the 
Kankakee  river  through  a  certain  stream  of  water  called 
the  "Kankakee  cutHDff,"  through  and  over  the  Kankakee 
feeder  and  the  ninety-foot  strip  on  each  side  of  the  feeder, 
in  section  25,  township  33,  range  9,  and  to  construct  con- 
trolling gates  on  the  banks  of  said  feeder  for  flood  protec- 
tion from  the  Kankakee  river.  Clause  6  of  said  agreement 
is  as  follows:  "It  shall  be  the  duty  of  said  party  of  the 
second  part,  subject  to  the  direction  of  the  canal  commis- 
sioners or  other  officer  or  agent,  as  hereinafter  indicated, 
to  raise  the  tow-path  or  bank  of  the  Illinois  and  Michigan 
canal  from  its  present  height  not  less  than  two  feet,  and 
to  any  additional  height  that  may  be  necessary  to  prevent 
overflow,  and  to  perpetually  thereafter  maintain  the  same 
in  good  condition.  The  raising  of  said  tow-path  shall  ex- 
tend from  the  point  in  said  Grundy  county  where  the  dam 
or  other  structure  of  said  party  of  the  second  part  inter- 
cepts said  tow-path  bank  to  lock  No.  7,  in  section  17,  town- 
ship 34,  north,  range  9,  east  of  the  third  principal  meridian, 
and  when  raised,  the  width  of  the  top  of  the  tow-path  bank 
shall  conform  to  the  width  of  the  tow-path  as  it  exists  at 
the  present  time."  By  the  eighth  clause  of  said  contract 
permission  is  given  to  Griswold  to  use  so  much  of  the 
gravel  or  other  material  lying  along  the  canal  and  belong- 
ing thereto  as  may  be  necessary  to  raise  the  tow-path  bank 
as  is  provided  in  the  sixth  clause,  such  material,  however, 
to  be  taken  from  places  indicated  or  approved  by  the  super- 
intendent of  the  canal.  Permission  is  given  to  enter  upon 
the  lands  and  premises  of  the  State  for  the  purpose  of  con- 
structing said  dam  and  raising  the  tow-path  and  for  mak- 
ing necessary  repairs  to  the  same.  Griswold  covenants  to 
raise  certain  buildings  owned  by  the  State  and  used  in  con- 
nection with  the  canal  to  a  level  with  the  tow-path,  as  pro- 
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vided  in  paragraph  6  of  said  contract,  and  to  provide  two 
acres  of  land  to  be  used  by  the  State  as  a  garden  in  con- 
nection with  said  buildings.  It  is  provided  and  stipulated 
that  all  of  the  work  to  be  done  under  said  contract  which 
shall  affect  the  canal  property  or  interest  shall  be  done  un- 
der the  supervision  of  and  to  the  satisfaction  of  the  canal 
commissioners  or  other  duly  authorized  agents,  and  not 
otherwise,  and  that  such  work,  when  completed,  shall  at 
all  times  be  kept  and  maintained  by  said  Griswold  under  a 
like  supervision  and  approval  of  the  canal  commissioners, 
and  that  all  costs  of  inspection  shall  be  borne  by  said  Gris- 
wold, who  is,  under  the  terms  of  said  agreement,  to  be  held 
responsible  for  all  damages  that  may  be  sustained  by  the 
State  or  the  canal  commissioners,  or  the  persons  or  prop- 
erty of  persons  using  the  Illinois  and  Michigan  canal,  or 
that  may  be  occasioned  by  the  construction  of  the  works 
contemplated  to  be  done  or  in  the  subsequent  repair  and 
maintenance  thereof  under  said  contract.  Said  contract, 
and  all  the  provisions  thereof,  are  by  its  terms  made  ob- 
ligatory upon  the  successors  and  assigns  of  said  Griswold. 
The  Kankakee  feeder  is  an  artificial  channel  which  was 
constructed  upon  the  right  side  of  the  Kankakee  river,  com- 
mencing a  few  miles  above  the  confluence  of  the  Kankakee 
and  Desplaines  rivers  and  running  in  a  north-westerly  di- 
rection, almost  parallel  with  the  Kankakee  river,  to  a  point 
where  the  feeder  intersects  the  Desplaines  river,  a  distance 
of  some  three-quarters  of  a  mile  above  the  mouth  of  the 
Desplaines.  The  purpose  of  this  feeder  was  to  supply  water 
to  the  Illinois  and  Michigan  canal  prior  to  the  lowering  of 
its  summit  level,  after  which  the  canal  was  supplied  with 
water  from  Lake  Michigan.  The  Illinois  and  Michigan 
canal  being  on  the  opposite  side  of  the  Desplaines  river 
from  the  Kankakee  feeder,  it  was  necessary  to  cross  the 
Desplaines  river  with  this  feeder  in  order  to  deliver  the 
water  into  the  canal.  The  aqueduct  and  piers  referred  to 
in  the  flowage  contract,  and  which  Griswold  is  given  the 
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right  to  excavate  and  remove,  are  the  works  that  were 
placed  in  the  Desplaines  river  for  the  purpose  of  carrying 
the  water  in  the  Kankakee  feeder  across  the  Desplaines 
river  to  the  canal.  As  already  stated,  this  feeder  was  ren- 
dered unnecessary  after  the  summit  level  of  the  canal  was 
lowered  by  the  city  of  Chicago,  so  that  the  so-called  Kanka- 
kee feeder  has  not  been  used  for  nearly  twenty  years  prior 
to  the  commencement  of  this  suit.  It  is  marked  "aban- 
doned" on  the  map  made  under  the  direction  of  J.  W. 
Woermann,  United  States  assistant  engineer.  The  evidence 
shows  that  the  Santa  Fe  and  Chicago  and  Alton  railroads 
cross  the  Kankakee  feeder  and  the  ninety-foot  reserve  strip 
on  either  side  thereof,  and  that  the  channel  is  filled  up  by 
the  railroad  embankments  at  the  point  where  they  cross  the 
feeder.  The  Kankakee  cut-off  is  an  artificial  channel  con- 
necting the  Kankakee  and  Desplaines  rivers.  It  taps  the 
Kankakee  river  at  a  point  near  the  section  line  between  sec- 
tions 5  and  6,  township  33,  north,  range  9,  east,  and  extends 
north  a  distance  of  two  miles  and  intersects  the  Desplaines 
river  about  two  miles  above  its  mouth.  The  Kankakee  cut- 
off crosses  the  Kankakee  feeder  near  the  center  of  the  south 
line  of  section  5. 

Appellant's  contention  in  reference  to  this  flowage  con- 
tract is,  that  it  is,  in  effect,  a  sale  of  the  interest  in  the 
lands  affected  thereby,  and  as  such  it  is  void  under  the  stat- 
ute hereinafter  referred  to,  because  it  was  not  made  at  a 
public  offering  after  giving  the  statutory  notice.  It  will  be 
observed  that  this  flowage  contract  is  not  limited  to  twenty 
years  or  any  other  specified  term.  The  absence  of  such 
limit,  and  the  provision  in  clause  6  which  we  have  quoted 
above  regarding  the  agreement  of  the  party  of  the  second 
part  to  perpetually  maintain  the  tow-path  or  the  bank  of 
the  canal  in  repair,  form  the  basis  for  the  contention  that 
the  contract  is,  in  effect,  a  sale  of  the  interest  in  the  lands  ^ 
to  be  flooded.  Numerous  authorities  are  cited  by  appel- 
lant to  the  effect  that  an  agreement  for  the  perpetual  flow- 
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age  is,  in  eflfect,  a  sale  of  an  interest  in  the  land  and  a  right 
of  perpetual  possession.  Among  the  cases  so  holding  in 
this  State  are  Woodward  v.  Seely,  ii  III  157,  and  Wil- 
mington  Water  Power  Co,  v.  Evans,  166  id.  548.  The 
authorities  are  numerous  in  other  States  to  the  same  effect 
and  the  soundness  of  the  proposition  cannot  be  questioned. 

The  act  of  March  27,  1874,  (Kurd's  Stat.  1908,  p.  220, 
et  seq.,)  under  which  all  of  the  contracts  in  question  were 
made,  after  providing  in  sections  i  to  7  for  the  appoint- 
ment and  organization  of  the  board  of  canal  commission- 
ers, by  section  8  defines  the  powers  and  duties  of  the  said 
board.    Said  section  8  reads,  in  part,  as  follows : 

"Sec  8.  Said  commissioners  shall  have  control  and 
management  of  the  Illinois  and  Michigan  canal,  including 
its  feeders,  basins  and  appurtenances,  and  the  property 
thereto  belonging,  and  all  locks  and  dams  and  other  im- 
provements of  the  navigation  of  the  Illinois  and  Little  Wa- 
bash rivers,  and  shall  have  authority :    *    *    * 

"Fourth — To  sell  and  dispose  of  any  machinery,  fix- 
tures, stone,  debris,  material  or  personal  property  unneces- 
sary for  the  proper  management,  construction,  repair  or  use 
of  said  canal,  locks,  dams,  and  other  improvements. 

''Fifth — To  lease  from  time  to  time  any  of  the  canal 
lands  or  lots  owned  by  the  State :  Provided,  no  lease  shall 
be  for  a  period  exceeding  twenty  years. 

"Sixth — To  lease  from  time  to  time,  to  the  highest  bid- 
der therefor,  any  water  power  and  lands  or  lots  connected 
therewith.  Before  any  such  lease  shall  be  made,  at  least 
thirty  days'  public  notice  of  the  intended  letting  shall  be 
given  by  publication  in  some  newspaper  published  in  the 
neighborhood,  and  such  other  notice  as  the  commissioners 
shall  deem  best.  The  commissioners  shall  have  power  to 
require  that  bids  be  accompanied  by  security  and  may  re- 
ject all  bids  not  satisfactory  to  them,  and  re-advertise  un- 
til they  shall  receive  satisfactory  bids.  No  lease  shall  be 
for  a  period  exceeding  twenty  years,  but  the  commission- 
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ers  may  provide  for  the  extension  of  any  lease  from  time 
to  time,  not  exceeding  twenty  years  at  any  one  time,  at  a 
rent  to  be  fixed  by  an  appraisal,  to  be  made  by  three  dis- 
interested appraisers  to  be  appointed  by  the  Governor,  and 
such  appraisal  shall  be  subject  to  the  approval  of  the  com- 
missioners. All  leases  of  water  power  and  extension  there- 
of shall  be  subject  to  the  right  of  the  commissioners  to 
resimie,  without  compensation  to  the  lessee,  the  use  of  any 
such  water  power  for  the  purpose  of  the  canal,  and  also 
wholly  to  abandon  or  destroy  the  work  by  the  construction 
of  which  the  water  privilege  shall  have  been  created,  when- 
ever, in  the  opinion  of  the  legislature,  such  work  shall  cease 
to  be  advantageous  to  the  State. 

"Seventh — To  lease  from  time  to  time  to  the  highest 
and  best  bidder  (after  publishing  notice  in  some  newspaper 
published  in  the  county  where  the  ice  privilege  to  be  leased 
may  be,)  in  sections  not  exceeding  one  thousand  feet,  lineal 
measure,  upon  such  terms,  as  not  to  interfere  with  the 
proper  use  and  management  of  the  canal,  the  right  to  take 
and  harvest  ice  therefrom,  or  from  any  of  its  feeders,  ba- 
sins and  appurtenances,  and  to  prohibit  all  persons  from 
taking  and  harvesting  ice  therefrom  without  such  lease: 
Provided,  no  such  lease  shall  be  for  a  longer  time  than 
twenty  years. 

"Eighth — To  sell  and  convey,  whenever  in  their  judg- 
ment the  interest  of  the  State  will  be  promoted  thereby,  any 
canal  lands  or  lots  now  owned  by  the  State,  and  any  ripa- 
rian rights  in  and  along  the  Desplaines  river:  Provided, 
they  shall  not  sell  any  lands  or  any  portion  of  the  ninety- 
foot  strip  along  the  canal  which  are  now  utilized  in  con- 
nection with  the  use  of  the  water  power  upon  the  said  canal 
or  which  will  prevent  or  interfere  with  the  proper  use  and 
operation  of  the  said  canal  as  a  waterway.  But  before 
making  any  such  sale  they  shall  obtain  the  approval  of  the 
Governor  thereto,  and  to  the  time,  place  and  manner  of 
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making  the  same :  Provided,  that  before  any  such  sale  shall 
be  made  thirty  days'  previous  notice  thereof  shall  be  g^ven 
in  some  newspaper  published  in  the  county  where  such  land, 
lots  or  riparian  rights  are  situated.  And  said  land,  lots  or 
riparian  rights  shall  be  sold  at  public  auction  to  the  highest 
and  best  bidder :  Provided,  that  any  or  all  such  bids  may 
be  rejected  if,  in  the  judgment  of  the  canal  commission- 
ers the  interests  of  the  State  seem  to  require  it. 

'*Ninth — To  execute  in  due  form  and  deliver  any  con- 
veyance that  may  be  necessary  to  comply  with  the  condi- 
tions of  any  bond,  contract  or  agreement  heretofore  made 
by  those  lawfully  authorized  to  sell  any  of  the  real  estate 
known  as  canal  lands,  where  the  purchaser  shall  have  com- 
plied with  the  conditions  of  such  bond,  contract  or  agree- 
ment, and  the  commissioners  are  satisfied  that  he  is  justly 
entitled  to  such  conveyance." 

It  will  be  seen  th^t  under  the  second  proviso  of  clause  8 
of  section  8  of  the  statute  above  quoted  it  is  required  that 
before  any  sale  of  "canal  lands  or  lots"  can  be  made  by  the 
canal  commissioners  it  is  necessary  that  they  obtain  the  ap- 
proval of  the  Governor  and  advertise  such  sale  for  thirty 
days  in  some  newspaper  published  in  the  county  where  such 
lands,  lots  or  riparian  rights  are  situated,  and  that  such  sale 
can  only  be  made  at  public  auction  to  the  highest  and  best 
bidder.  If  the  flowage  contract  was  a  sale  of  canal  lands 
or  lots  or  riparian  rights,  then,  clearly,  under  this  statute 
such  sale  would  be  void,  since  there  was  no  attempt  on  the 
part  of  the  canal  commissioners  to  comply  with  clause  8  in 
relation  to  the  sale  of  canal  lands  and  lots.  By  careful  at- 
tention to  section  8  and  the  several  clauses  thereof  it  will 
be  found  that  the  powers  of  the  canal  commissioners  may 
be  divided  into  two  classes,  as  follows : 

(i)  Powers  which  may  ht  exercised  without  notice, 
which  are:  (a)  All  the  general  powers  of  the  commission- 
ers given  by  the  first  sentence  in  section  8;    (6)  the  power 
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to  sell  and.  dispose  of  personal  property,  as  provided  in 
clause  4;  (c)  to  lease  for  a  period  not  exceeding  twenty 
years  any  of  the  canal  lands  and  lots  owned  by  the  State. 

(2)  Powers  which  can  only  be  exercised  after  public 
notice  and  at  public  auction,  which  are:  (a)  The  power 
to  lease  water  power  and  lands  and  lots  connected  there- 
with, as  provided  in  clause  6  of  said  section  8;  (&)  the 
power  to  lease  the  right  to  harvest  and  take  ice  from  the 
canal,  as  is  provided  in  clause  7;  (c)  the  power  to  sell  and 
convey  canal  lands  and  lots  and  riparian  rights  in  the  Des- 
plaines  river,  as  provided  in  clause  8. 

The  commissioners  have  no  power  to  sell  any  land  or 
any  portion  of  the  ninety-foot  strip  along  the  canal  which 
is  now  utilized  in  connection  with  the  use  of  water  power, 
either  at  public  or  private  sale,  with  or  without  notice. 

Appellant  contends  that  this  flowage  contract  was  a  per- 
petual license  to  flow  certain  lands  belonging  to  the  State, 
and  is  void  because  a  perpetual  license  is,  in  effect,  a  sale 
of  an  interest  in  the  land,  and,  regarding  the  contract  as  a 
sale,  it  cannot  be  upheld,  for  the  reason  that  the  statute  in 
respect  to  sales  was  not  complied  with.  There  is  no  lan- 
guage in  the  contract  showing  that  the  i>arties  to  it  intended 
it  as  a  sale  of  any  interest  in  the  lands  described  therein. 
To  give  it  the  effect  of  a  sale  would  be  obviously  against 
the  intention  of  the  parties  to  the  contract. 

Appellant  contends  that  the  contract  is  a  sale  because  of 
the  use  of  the  word  "perpetually"  in  connection  with  the 
duty  of  Griswold  to  keep  the  tow-path  bank  in  repair.  If 
this  contract  had  by  its  terms  granted  the  rights  and  privi- 
leges therein  mentioned  for  a  term  of  twenty  years  it  would 
clearly  be  within  the  powers  of  the  commissioners  which 
are  enumerated  under  division  'V  of  class  i,  which  are 
granted  by  the  fifth  clause  of  section  8  of  the  statute,  un- 
less the  flowage  contract  should  be  held  to  be  a  lease  of 
"water  power  and  lands  and  lots  connected  therewith."  If 
it  is  possible  to  do  so,  such  a  construction  of  the  contract 
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should  be  given  as  makes  the  contract  valid  rather  than  one 
which  destroys  it.  No  time  having  been  stated  in  the  con- 
tract it  must  be  inferred  that  it  was  made  with  reference 
to  the  statute,  and  the  contract  should  be  read  in  the  light 
of  the  statute  under  which  the  commissioners  were  acting. 
It  is  a  well  established  rule  that  where  one  attempts  to 
grant  a  greater  estate  than  he  has,  the  conveyance  will  be 
effective  to  pass  what  he  has  although  the  grant  may  be 
inoperative  as  to  the  larger  estate.  Disregarding  the  word 
"perpetually,"  it  could  not  reasonably  be  contended  that  the 
lease  extended  longer  than  the  term  authorized  by  the  stat- 
ute. It  will  be  noted  that  the  word  "perpetually"  is  not 
used  to  define  the  duration  of  the  rights  granted  to  Gris- 
wold,  but  it  occurs  in  a  clause  defining  the  obligations  as- 
sumed by  Griswold.  But  in  our  opinion  the  word  "per- 
petually," as  used  in  this  contract,  should  not  be  construed 
as  meaning  "forever."  The  question  here  is,  what  did  the 
parties  mean  and  how  did  they  understand  the  term?  The 
word  "perpetually"  does  not  always  mean  "forever."  {De- 
Florez  v.  Raynolds,  8  Fed.  Rep.  334;  State  v.  Payne,  31 
S.  W.  Rep.  797.)  This  court  held  in  People  v.  Chicago 
Telephone  Co,  220  111.  238,  and  People  v.  Central  Union 
Telephone  Co.  232  id.  260,  that  a  grant  to  a  corporation 
of  a  franchise  without  any  limitation  as  to  duration  will  not 
be  held  as  a  grant  in  perpetuity  but  will  be  limited  to  the 
life  of  the  corporation  to  which  it  was  granted;  and  the 
same  rule  was  announced  by  the  Supreme  Court  of  the 
United  States  in  Blair  v.  City  of  Chicago,  201  U.  S.  400- 
In  the  case  last  above  cited,  on  page  485,  the  Supreme 
Court  of  the  United  States  said:  "We  cannot  agree  that 
the  duration  of  these  permits  would  be  in  perpetuity  because 
of  the  fact  that  no  time  was  named  in  them.  The  extension 
into  Lake  View  was  part  of  the  north  side  railway  system, 
which  by  the  terms  of  the  grants  from  the  city  were  limited 
to  twenty-five  years,  and  no  longer.  There  certainly  could 
be  no  intention,  in  granting  these  permits  from  the  super- 
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visors  as  extensions  of  the  system,  to  make  perpetual  gfrants 
when  the  right  of  user  of  the  main  part  of  the  line  was 
expressly  limited  to  twenty-five  years,  and  their  inference 
would  be,  that  in  extending  this  part  of  the  system  so  as 
to  make  a  portion  of  that  already  granted,  such  grants  were 
to  be  for  the  same  term  as  those  already  made." 

Reading  the  statute,  which  authorized  the  canal  com- 
missioners to  enter  into  this  contract  for  a  term  of  twenty 
years,  in  connection  with  the  language  of  the  instrument, 
and  construing  the  word  "perpetually"  in  view  of  the  stat- 
ute and  the  context  of  the  contract,  we  think  it  means  that 
the  rights  granted  to  Griswold  are  for  twenty  years,  and 
that  his  obligation  to  maintain  the  tow-path  bank  in  repair 
is  co-terminous  with  the  rights  granted  to  him. 

That  this  flowage  contract  was  not  understood  by  the 
parties  thereto  as  conveying  a  perpetual  right  to  Griswold 
to  flow  the  property  of  the  State  therein  described  is  shown 
by  the  fact  that  on  January  6,  1905,  the  canal  commission- 
ers sold  and  conveyed  to  Griswold  the  parcel  of  land  known 
as  the  sixteen-acre  tract.  This  sixteen-acre  tract  is  em- 
braced in  the  flowage  contract.  If  by  such  flowage  contract 
Griswold  obtained  the  right  to  flow  said  sixteen-acre  tract 
in  perpetuity,  then  there  would  have  been  no  reason  for  his 
paying  $500  additional  for  a  deed  to  said  tract.  This  trans- 
action shows  that  the  parties  themselves  did  not  regard  the 
flowage  contract  as  a  sale  of  an  interest  in  the  land  itself. 
On  the  same  day  that  the  flowage  contract  was  executed, 
and  as  a  part  of  the  same  transaction  between  the  canal 
commissioners  and  Griswold,  a  lease  was  executed  of  the 
ninety-foot  reserve  strip  along  the  tow-path  of  the  canal, 
describing  said  ninety- foot  strip  in  the  same  way  that  it  is 
described  in  the  flowage  contract,  which  said  lease  is  for 
a  term  of  twenty  years  from  said  second  day  of  Septem- 
ber, 1904.  The  lease  was  a  general  lease,  in  consideration 
of  $500.  It  is  not  stated  in  said  lease  what  use  is  to  be 
made  of  said  ninety-foot  reserve  strip. 
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It  is  a  familiar  rule  of  construction  that  where  different 
instruments  are  executed  between  the  same  parties  and.  re- 
lating to  the  same  subject  matter,  all  of  the  instruments 
should  be  construed  together  in  determining  the  real  inten- 
tion of  the  parties.  This  rule  has  often  been  applied  by  this 
court.  (Canterberry  v.  Miller,  76  111.  355;  Wilson  v. 
Roots,  119  id.  379;  Gardt  v.  Brown,  u^  id.  475.)  Ap- 
plying this  rule  to  the  flowage  contract  and  the  lease  of  the 
ninety-foot  strip,  which  also  included  the  sixteen-acre  tract, 
we  have  this  situation ;  The  canal  commissioners  leased  to 
Griswold  certain  portions  of  the  ninety-foot  reserve  strip, 
the  sixteen-acre  tract  and  certain  privileges  in  regard  to  the 
Kankakee  feeder  for  a  term  of  twenty  years.  At  the  same 
time  the  flowage  contract  was  executed,  authorizing  Gris- 
wold to  flow  the  identical  lands,  as  far  as  the  ninety-foot 
strip  and  the  sixteen-acre  tract  are  concerned,  as  are  men- 
tioned in  the  twenty-year  lease.  Construing  both  these 
instruments  together  and  as  constituting  parts  of  an  entire 
transaction,  there  is  little  room  to  doubt  that  the  parties  in- 
tended that  the  flowage  contract  would  terminate  with  the 
lease  upon  the  same  premises.  The  execution  of  the  lease 
upon  the  ninety-foot  strip  was  not  an  unusual  transaction. 
The  evidence  shows  that  for  many  years  the  State  has  de- 
rived a  veiy  substantial  revenue  from  leases  of  the  ninety- 
foot  strip.  The  report  of  the  canal  commissioners  for  1895 
and  1896  shows  that  approximately  $10,000  was  received 
as  rentals  from  the  ninety- foot  reserve  strip.  There  is  clear 
authority  under  the  statute  for  making  such  leases,  pro- 
vided the  lease  shall  not  extend  beyond  twenty  years,  and 
provided  also  that  where  the  lease  is  connected  with  a  water 
power  it  can  only  be  made  in  the  manner  provided  in 
clause  6  of  section  8  of  the  statute. 

Appellant  contends  that  the  flowage  contract  and'  the 
lease  constitute  a  water  power  lease,  within  the  meaning  of 
that  term  as  it  is  used  in  clause  6  of  section  8  of  the  stat- 
ute.    Appellant's  position  is,  that  since  the  statute  forbids 


352  The  People  t;.  Economy  Power  Co.      [241  DL 

the  leasing  of  "any  water  power  and  lands  or  lots  connected 
therewith,"  without  complying  with  certain  conditions  as  to 
advertising  and  appraising,  and  since  the  purpose  of  Gris- 
wold  in  obtaining  these  contracts  was  that  he  might  use  the 
demised  premises  in  connection  with  the  water  power  which 
he  was  intending  to  develop  in  the  Desplaines  river,  there- 
fore the  lands  and  lots  were  connected  with  a  water  power 
and  could  not' be  leased  without  complying  with  the  condi- 
tions of  the  statute,  even  though  the  water  power  in  con- 
nection with  which  the  premises  were  to  be  used  did  not 
belong  to  the  State  and  had  no  connection  whatever  with 
the  Illinois  and  Michigan  canal.  The  fallacy  of  this  con- 
tention is  obvious.  The  "water  power  and  lands  or  lots 
connected  therewith,"  referred  to  in  the  sixth  clause  of  sec- 
tion 8  of  the  statute,  and  which  the  canal  commissioners 
cannot  lease  except  by  complying  with  the  conditions  im- 
posed by  the  statute,  are  clearly  the  water  power  in  the 
canal  itself  and  the  lands  and  lots  connected  therewith, 
which  the  State  owns  and  which  the  canal  commissioners 
are  authorized  to  lease.  It  cannot  be  supposed  that  the  leg- 
islature intended  to  give  the  canal  commissioners  the  right 
to  lease  water  power  which  the  State  did  not  own  and  over 
which  it  had  no  control  whatever.  The  language  of  the 
sixth  clause  which  authorizes  the  canal  commissioners  "to 
resume,  without  compensation  to  the  lessee,  the  use  of  any 
such  water  power  for  the  purpose  of  the  canal,  and  also 
wholly  to  abandon  or  destroy  the  work  by  the  construc- 
tion of  which  the  water  privilege  shall  have  been  created," 
clearly  shows  that  the  water  power  which  the  commission- 
ers had  the  power  to  lease  was  a  water  power  which  could 
be  abandoned  and  the  use  of  the  water  "resumed"  when- 
ever, "in  the  opinion  of  the  legislature,  said  work  shall 
ceasfe  to  be  advantageous  to  the  State."  There  caji  be  no 
doubt,  it  seems  to  us,  of  the  meaning  of  this  statute.  It 
means  that  if  a  water  power  on  the  canal  was  leased  and 
the  drawing  off  of  the  water  was  found  to  interfere  with 
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the  use  of  the  canal,  the  commissioners  would  have  the 
power  to  cancel  the  lease  and  "resume"  the  use  of  the  water 
for  canal  purposes  without  paying  any  compensation  or 
damages  to  the  lessee  in  consequence  of  such  resumption 
by  the  State.  As  we  have  sought  to  show  in  our  discus- 
sion of  the  question  relating  to  the  title  of  the. State  to  the 
bed  of  the  Desplaines  river,  appellee  owns  or  controls  the 
lands,  upon  both  sides  of  the  river,  at  the  place  where  the 
dam  is  located.  The  State  owned  no  portion  of  the  land 
upon  which  the  dam  was  located,  in  the  bed  of  the  river  or 
on  either  side  thereof,  except  the  tow-path  bank,  to  which 
one  end  of  the  dam  was  to  be  joined.  There  is  therefore 
no  basis  for  the  argument  that  the  flowage  contract  and  the 
lease  were  void  because  they  were  connected  with  a  water 
power  privilege  belonging  to  the  State.  No  one  would  seri- 
ously contend  that  the  owner  of  a  farm  on  a  river  which 
might  be  affected  by  the  construction  of  a  dam  below  it 
would  sell  a  water  power  which  he  did  not  own,  simply  by 
consenting  to  the  flowage  of  his  lands  located  above  the 
dam.  The  lands  embraced  in  the  flowage  contract  and  the 
lease  were  not  used  in  connection  with  any  water  power  on 
the  canal.  Appellee  did  not  obtain  its  right  to  build  the 
dam  from  the  State,  but  this  right,  as  we  have  seen,  existed 
as  an  incident  to  its  ownership  of  the  land,  on  both  sides 
of  the  river,  at  the  place  of  its  location. 

There  is  a  provision  in  the  lease  of  September  2,  1904, 
which  we  are  considering  as  a  part  of  the  transaction  re- 
sulting in  the  execution  of  the  flowage  contract,  which  pro- 
vides for  a  fe-leasing  at  the  expiration  of  the  term  or  a 
renewal  of  the  lease,  provided  the  lessee  is  willing  to  pay 
as  much  as  anyone  else  for  the  premises  or  an  amount  to 
be  fixed  by  appraisement,  but  which  should  not,  in  any 
event,  be  less  than  the  amount  fixed  in  this  lease.  Appel- 
lant contends  that  the  covenant  for  the  renewal  of  the  lease 
for  twenty  years  longer  was  part  and  parcel  of  the  leasing 
contract  itself,  which,  being  so  construed,  made  the  lease, 
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in  effect,  a  lease  for  forty  years,  which  renders  it  void  un- 
der the  statute.  The  power  of  the  commissioners  to  provide 
for  the  renewal  of  leases  from  time  to  time,  not  exceeding 
twenty  years  at  any  one  time,  at  a  rental  to  be  fixed  by 
appraisement,  is  conferred  by  clause  6  of  section  8,  and  is 
limited  to  leases  of  "water  power  and  lands  or  lots  con- 
nected therewith,"  and  has  no  reference  to  leases  made  by 
private  treaty  of  "canal  lands  or  lots  owned  by  the  State," 
which  are  authorized  to  be  made  under  clause  5  of  sec- 
tion §.  The  lease  itself  having  been  made  under  the  fifth 
clause  of  section  8,  the  clause  providing  for  the  renewal 
for  another  term  (provided  for  in  clause  6)  was  improp- 
erly included  in  the  lease.  There  is  no  warrant  in  the  stat- 
ute for  inserting  such  provision  in.  any  leases  other  than 
those  made  of  "water  power  and  lands  or  lots  connected 
therewith,"  under  clause  6.  Statutes  delegating  powers  to 
public  officers  must  be  strictly  construed,  and  all  parties 
interested  must  look  to  the  statute  for  a  grant  of  power. 
(Diederich  v.  Rose,  228  111.  610,  and  cases  there  cited.) 
There  being  no  statutory  power  in  the  commissioners  to  en- 
ter into  the  renewal  provision  in  this  lease,  it  necessarily 
follows  that  such  provision  must  be  held  void. 

But  we  are  unable  to  concur  in  appellant's  contention 
that  the  invalidity  of  this  clause  renders  the  entire  contract 
void.  It  does  not  present  a  case  where  a  part  of  an  entire 
consideration  for  the  promise  or  agreement,  or  a  part  of 
an  entire  promise,  is  illegal  and  void.  The  lease  is  a  com- 
plete contract  in  all  respects,  obligating  the  lessee  to  pay 
the  entire  consideration  for  the  lease  for  a  term  of  twenty 
years.  The  clause  relating  to  the  renewal  of  the  lease  for 
twenty  years  more  is  an  independent  and  severable  cove- 
nant, which  in  no  way  aflfects  the  validity  of  the  lease  for 
a  term  of  twenty  years,  as  therein  provided.  The  rule  upon 
this  subject  is,  that  if  a  contract  is  made,  consisting  of  two 
or  more  covenants,  upon  a  valuable  and  legal  consideration, 
and  one  of  the  covenants  is  illegal  and  the  other  is  legal. 
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if  the  covenants  are  so  distinct  that  that  which  is  legal  may 
be  severed  from  that  which  is  illegal,  so  that  each  cove- 
nant may  be  considered  as  a  distinct  contract,  the  legal 
covenant  can  be  enforced  and  that  which  is  illegal  disre- 
garded. (Page  on  Contracts,  sec.  509;  Corcoran  v.  Lehigh 
Coal  Co.  138  111.  390.)  In  our  opinion  the  lease  in  question 
falls  under  the  rule  above  announced,  and  should  be  read 
and  enforced  as  though  the  renewal  clause  was  not  in  it. 

The  deed  to  the  sixteen-acre  tract. — On  January  6, 
1905,  the  canal  commissioners  made  a  quit-claim  deed  to 
this  sixteen-acre  tract  to  Harold  T.  Griswold,  and  appellee 
has  succeeded  to  Griswold's  title.  Appellant  contends  that 
the  canal  trustees  had  no  authority  to  execute  the  deed  con- 
veying this  sixteen-acre  tract  to  Griswold,  and  that,  the 
deed  being  void,  the  title  to  said  tract  is  still  in  the  State, 
the  protection  of  which  will  warrant  a  court  of  equity 
in  enjoining  the  construction  of  the  proposed  dam.  The 
charge  made  ift  the  bill  upon  which  the  conclusion  of  in- 
validity is  predicated  is,  that  the  premises  conveyed  were 
lands  and  lots  connected  with  a  water  power  privilege. 
The  canal  commissioners  not  being  authorized  by  the  stat- 
ute to  sell  and  convey  water  power  privileges,  or  lands  and 
lots  connected  therewith,  it  is  sought  to  avoid  this  sale  on 
that  ground.  The  charge  thus  made  in  the  bill  is  appar- 
ently abandoned  in  the  briefs,  but  if  it  had  not  been  i?o 
abandoned  we  do  not  regard  the  position  as  tenable.  The 
deed  is  a  conveyance  to  a  low,  marshy  piece  of  land  which 
the  State  owned,  on  the  shorp  of  the  Desplaines  river. 
While,  as  we  have  already  seen,  the  conveyance  of  this 
strip  carried  the  title  to  the  thread  of  the  stream,  still  there 
is  not  now,  and  never  has  been,  any  water  power  developed 
in  the  river  opposite  this  strip  of  land.  Besides,  we  have 
sought  to  show  in  our  consideration  of  the  flowage  contract 
that  the  water  power  which  the  canal  commissioners  were 
prohibited  from  selling  was  water  power  connected  with 
the  jcanal  itself.    The  evidence  shows  that  prior  to  the  sale 
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the  canal  commissioners  applied  to  the  Hon.  Richard  Yates, 
then  Governor  of  the  State,  for  his  approval  of  the  sale, 
and  after  such  approval  was  given  the  sale  was  duly  adver- 
tised in  the  manner  and  for  the  length  of  time  required  by 
the  statute  and  the  land  sold  to  Harold  T.  Griswold  for 
$500,  he  being  the  highest  and  best  bidder,  and  that  said 
consideration  was  paid  by  the  purchaser  and  a  deed  exe- 
cuted in  pursuance  of  the  sale.  There  is  no  claim  that  there 
was  any  fraud  or  collusion  between  the  agents  of  the  State 
and  the  purchaser  at  this  sale.  There  is  no  reason  to  be- 
lieve that  the  consideration  was  inadequate.  This  land  had 
been  carried  by  the  canal  commissioners  on  their  books  at 
an  appraisement  of  $408  and  had  not  been  sold,  presumably 
because  no  one  could  be  found  willing  to  pay  the  appraised 
value  for  it.  After  holding  it  more  than  fifty  years  it  was 
sold,  as  above  stated,  for  $500. 

The  principal  reason  urged  in  appellant's  brief  why  this 
deed  should  be  declared  void  is,  that  the  sale  was  not  made 
by  the  commissioners  in  person  but  by  a  third  party  who 
acted  at  the  request  of  the  'commissioners.  This  objection, 
it  will  be  seen,  is  not  stated  in  the  bill.  But  even  if  this 
point  were  properly  pleaded  and  proven,  it  would  amount 
to  nothing  more  than  a  mere  irregularity,  which  would  not 
justify  a  court  of  equity  in  declaring  the  sale  void,  in  the 
absence  of  any  circumstances  showing  that  the  rights  of 
the  State  had  been  prejudiced  thereby.  The  power  to  make 
the  sale  is  expressly  vested  by  the  statute  in  the  canal  com- 
missioners. They  sold  the  land  in  accordance  with  the  for- 
malities required  by  the  statutes  and  executed  a  deed  to  the 
purchaser.  The  State  received  and  retained  the  purchase 
money  and  has  not  offered  to  return  any  part  of  it.  The 
State  was,  in  legal  contemplation,  the  grantor  in  the  deed 
through  its  lawfully  constituted  agents.  In  Gunnell  v.  Cock- 
erillj  79  111.  79,  and  McHany  v.  Schenk,  88  id.  357,  it  was 
held  that  a  sale  made  by  an  attorney  of  a  mortgagee,  under 
a  power  authorizing  the  mortgagee  to  sell,  was  a  mere 
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irregularity,  which  would  not  affect  the  rights  of  innocent 
third  parties  who  might  afterwards  acquire  the  title. 

At  the  time  of  the  sale  and  conveyance  of  the  sixteen- 
acre  tract  to  Griswold  appellee  had  no  connection  either 
with  the  land  or  with  Griswold.  It  was  not  until  Novem- 
ber, 1906,  that  appellee  succeeded  to  Griswold's  title  to  this 
land.  The  State  took  no  steps  to  avoid  the  sale  while  the 
title  was  in  the  original  purchaser.  The  records  of  the 
county  exhibited  a  clear  and  unquestionable  title  in  appel- 
lee's grantor.  The  irregularity  complained  of  did  not  ap- 
pear of  record.  Under  these  circumstances  it  would  be  a 
perversion  of  equitable  principles  to  permit  the  State  to 
have  this  deed  declared  void  because  of  the  irregularity 
complained  of.  In  our  opinion  the  deed  is  a  valid  convey- 
ance of  all  interest  the  State  then  owned  in  the  sixteen- 
acre  tract. 

The  Kankakee  feeder  lease. — The  Kankakee  feeder  has 
already  been  briefly  described.  It  was  constructed  about 
the  time  the  canal  was  completed.  It  was  originally  a  nav- 
igable canal,  forty  feet  wide  at  the  top  and  twenty-six  feet 
at  the  bottom,  with  a  depth  of  four  feet,  except  at  its  mouth, 
where  it  was  five  feet  deep.  Its  purpose  was  to  supply  the 
canal,  with  which  it  connected,  with  water  brought  down 
from  the  Kankakee  river.  A  wooden  aqueduct  resting 
on  stone  piers  carried  the  water  in  the  feeder  over  the 
Desplaines  river  to  the  right  bank,  near  which  the  feeder 
flowed,  into  the  Illinois  and  Michigan  canal.  This  feeder 
has  not  been  used  since  the  canal  was  deepened  so  as  to 
obtain  a  sufficient  water  supply  from  Lake  Michigan.  The 
right  to  remove  what  remained  of  the  rock  piers  in  the 
Desplaines  river  and  to  excavate  the  embankment  of  the 
feeder  on  the  sixteen-acre  tract  north  of  the  river  and 
south  of  the  canal  so  as  to  discharge  the  waters  through 
section  31  in  the  proper  manner  was  granted  by  the  canal 
commissioners  by  the  third  clause  of  the  flowage  contract, 
and  was  included  in  the  lease  of  September  2,  1904,  which 
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have  already  had  our  consideration.  On  August  8,  1905, 
another  lease  was  executed  by  the  canal  commissioners  to 
Griswold,  purporting  to  lease  to  him  for  twenty  years  all 
rights  which  the  State  had,  under  the  control  of  the  canal 
commissioners,  to  divert  the  water  of  the  Kankakee  river 
into  the  Kankakee  feeder  and  to  discharge  the  same  into 
the  Desplaines  river  in  said  section  31,  together  with  the 
right  to  restore  the  dam  across  the  Kankakee  river,  and 
such  right  as  the  State  had  to  construct,  at  each  end  of  the 
feeder,  suitable  gates  to  control  the  water  of  the  Kankakee 
river  through  such  feeder,  and  to  enter  upon  the  Kankakee 
feeder  for  the  purpose  of  repairing  the  banks  thereof, — all 
of  which  rights  were  granted  subject  to  the  rights  of  the 
Atchison,  Topeka  and  Santa  Fe  Railroad  Company  and  the 
Chicago  and  Alton  Railroad  Company,  both  of  which  have 
solid  embankments  across  the  feeder  and  the  ninety-foot 
strip  on  the  side  thereof.  Said  lease  gave  to  Griswold  the 
option  of  abandoning  the  premises  at  any  time  after  five 
years  by  giving  notice  and  restoring  the  feeder  to  its  pres- 
ent condition,  if  required  so  to  do.  Said  lease  also  provided 
that  the  canal  commissioners  might  cancel  the  lease  at  any 
time,  "whenever,  in  the  judgment  of  the  canal  commission- 
ers or  other  proper  officers  of  the  State  having  charge  of 
canal  property,  they  shall  deem  the  interest  of  the  State  re- 
quired it  to  re-possess  and  use  the  property  for  State  pur- 
poses." Said  lease  was  made  in  consideration  of  $150  per 
annum,  payable  on  the  tenth  day  of  August,  1905,  and  on 
the  tenth  day  of  August  in  each  and  every  year  of  said 
term.  The  lease  also  contained  a  renewal  clause  similar 
to  that  already  discussed  in  reference  to  the  lease  of  Sep- 
tember 2,  1904.  On  November  27,  1907,  the  legislature 
adopted  the  following  joint  resolution : 

"Whereas,  the  canal  commissioners  appointed  under  and  by 
virtue  of  *An  act  to  revise  the  law  in  relation  to  the  Illinois  and 
Michigan  canal  and  for  the  improvement  of  the  Illinois  and  Little 
Wabash  rivers/  approved  March  27,  1874,  in  force  July  i,  1874, 
have  at  various  times  heretofore  executed  leases  of  water  power 
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and  water  privileges  to  private  individuals  and  corporations,  un- 
der and  by  virtue  of  the  powers  granted  to  said  commissioners  by 
section  8  of  the  above  entitled  act,  and  that  among  the  said  leases 
were  certain  alleged  leases  or  agreements  to  Harold  T.  Griswold, 
dated  September  2,  A.  D.  1904,  purporting  to  grant  and  convey 
certain  rights  and  privileges  in  and  to  the  waters  and  water  power 
of  Jthe  Desplaines  and  Kankakee  rivers;  and  whereas,  the  said 
Harold  T.  Griswold  or  his  assignees,  by  virtue  of  said  alleged 
leases  or  agreements,  are  building  and  constructing  certain  dams, 
controlling  works,  locks  and  other  obstructions  in  and  across  said 
streams,  which,  in  the  opinion  of  this  General  Assembly,  are  de- 
structive of  the  navigation  of  said  streams  and  to  the  disadvantage 
of  the  State  of  Illinois ;  and  whereas,  the  sixth  clause  of  section  3 
(8)  of  said  act  provides,  among  other  things,  as  follows:  'All 
leases  of  water  power  and  extensions  thereof  shall  be  subject  to 
the  right  of  the  commissioners  to  resume,  without  compensation 
to  the  lessee,  the  use  of  any  such  water  power  for  the  purposes  of 
the  canal,  and  also  wholly  to  abandon  or  destroy  the  work  by  the 
construction  of  which  the  water  privilege  shall  have  been  created, 
whenever,  in  the  opinion  of  the  legislature,  such  work  shall  cease 
to  be  advantageous  to  the  State;'  and  whereas,  the  construction 
of  such  dams,  controlling  works,  locks  and  other  obstructions  be- 
ing erected  and  constructed  by  the  said  Harold  T.  Griswold  or  his 
assigns  have  ceased  to  be  advantageous  to  the'  State,  and  that  such 
water  power  and  water  privileges  purporting  to  have  been  granted 
in  and  by  virtue  of  said  alleged  leases  or  agreements  are  neces- 
sary for  the  purpose  of  the  canal;  therefore  be  it 

"Resolved  by  the  House  of  Representatives,  the  Senate  con- 
curring therein,  That  the  said  canal  commissioners  are  hereby  em- 
^powered  and  directed  to  cancel  and  annul  said  alleged  leases  or 
agreements  and  any  and  all  extensions  thereof,  and  to  resume  all 
such  water  power  and  water  privileges  therein  purported  to  have 
been  granted  to  the  said  Harold  T.  Griswold  by  the  said  canal 
commissioners  on  September  2,  A.  D.  1904,  and  that  said  water 
power  and  water  privileges  be  restored  for  the  purpose  of  the  ca- 
nal, and  that  all  such  dams,  controlling  works,  locks  and  other 
obstructions  therein  existing  for  the  purpose  of  creating  such  water 
power  and  water  privileges  be  forthwith  abandoned  and  destroyed 
by  such  canal  commissioners." 

Appellant  contends  that  the  adoption  of  this  resolution 
had  the  effect  of  canceling-  this  lease,  and  assigns  two  rea- 
sons therefor:  (i)  Because  the  legislature  is  the  "proper 
officers  of  the  State  in  charge  of  canal  property,"  within 
the  meaning  of  the  language  of  the  lease  whereby  the  right 
to  cancel  is  reserved;    (2)  that  said  contract  is  a  lease  of 
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water  power,  and  that  the  State  had  the  right,  under  the 
statute,  to  resume  the  use  of  the  water  and  cancel  the  lease 
"whenever,  in  the  opinion  of  the  legislature,"  it  was  ad- 
vantageous to  the  State  to  do  so.  Neither  of  these  conten- 
tions can  be  sustained.  The  clause  in  the  lease  reserving 
the  right  to  cancel  it  to  "the  canal  commissioners  or  other 
proper  officers  of  the  State  at  such  time  having  charge  of 
canal  property,"  means  that  the  canal  commissioners,  or 
such  other  officers  or  agents  as  the  State  may  designate  by 
law  to  have  charge  of  the  canal  properties  instead  of  the 
canal  commissioners,  shall  exercise  the  right  of  cancella- 
tion. If  the  State  should  abolish  the  board  of  canal  com- 
missioners and  create  some  other  agency  to  have  charge  of 
canal  property,  such  other  substituted  agency  could  prob- 
ably exercise  the  right  of  cancellation.  The  right  to  de- 
clare this  contract  at  an  end  by  one  party  thereto  without 
the  consent  of  the  other  party  should  be  strictly  construed, 
and  so  long  as  the  State  continues  the  board  of  c-anal  com- 
missioners in  charge  of  canal  property  they  are  the  only 
officers  who  can  exercise  this  reserve  right.  The  right  un- 
der the  contract  does  not  arise  until  in  the  jydgment  of  the 
canal  commissioners  "the  interest  of  the  State  requires  it 
to  re-possess  and  use  such  property  for  State  purposes." 
The  discretion  or  judgment  to  be  exercised,  under  the  terms 
of  the  agreement,  by  the  canal  commissioners  cannot  be  ex- 
ercised by  other  State  officials  in  another  department  of 
the  State  government.  The  second  ground  is  equally  un- 
tenable. This  lease  is  not  a  water  power  lease,  within  the 
meaning  of  the  statute.  We  have  already  expressed  our 
views  as  to  the  meaning  of  water  power  leases,  and  for  the 
reasons  heretofore  given  appellant's  second  point  cannot  be 
sustained.  If  this  contract  was  a  water  power  lease,  or 
lands  and  lots  connected  therewith,  it  would  be  void  for 
other  reasons,  regardless  of  the  legislature's  resolution. 

There  is  still  another  reason  why  this  lease  is  not  af- 
fected  by  the  joint  resolution.    It  will  be  seen  that  the  reso- 
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lution  is  directed  against  certain  leases  made  to  Harold  T. 
Griswold  on  September  2,  1904.  Apparently  this  resolu- 
tion refers  to  the  flowage  contract,  the  lease  of  the  ninety- 
foot  strip  and  the  pole  lease,  which  were  the  only  contracts 
executed  between  the  canal  commissioners  and  Griswold  on 
that  day.  The  Kankakee  feeder  lease  was  executed  Au- 
gust 8,  1905,  and  therefore  does  not  come  within  the  pur- 
view of  the  joint  resolution.  The  observations  which  we 
have  heretofore  made  in  reference  to  the  renewal  clause 
will  apply  to  appellant's  objection  based  on  that  clause  in 
the  leas€  now  under  consideration. 

Appellant  contends  further  that  this  lease  is  void  be- 
cause the  Kankakee  feeder  is  an  integral  part  of  the  canal, 
and  that  the  commissioners,  under  no  circumstances,  have 
any  power  to  lease  the  canal  itself  or  any  of  its  parts. 
Undoubtedly  this  view  is  sound  as  applied  to  leases  which 
would  interfere  with  the  uses' of  the  canal  for  navigation 
purposes.  All  the  powers  of  the  canal  commissioners  should 
be  exercised  in  such  way  as  to  promote  the  object  for  which 
the  canal  was  constructed.  All  of  the  powers  granted  to 
the  canal  commissioners  have  been  carefully  safeguarded, 
so  that  their  exercise  would  promote,  and  not  obstruct  or 
defeat,  the  primary  object  the  State  had  in  view  in  lend- 
ing its  generous  patronage  to  this  great  public  enterprise. 
The  Kankakee  feeder  was  originally  a  necessary  part  of  the 
canal.  It  was  used  not  only  to  supply  the  canal  with  nec- 
essary water,  but  the  feeder  was  also  used  as  a  navigable 
canal,  through  which  boats  passed  back  and  forth  between 
the  Kankakee  river  and  the  Illinois  and  Michigan  canal. 
As  already  pointed  out,  about  the  year  1888  the  use  of  this 
feeder  was  discontinued.  The  dam  in  the  Kankakee  river 
below  the  head  of  the'  canal,  which  had  been  used  to  divert 
the  water  of  the  Kankakee  river  into  the  feeder,  had  been 
removed  and  the  river  restored  to  its  original  channel.  The 
wooden  aqueduct  and  the  stone  piers  upon  which  it  stood, 
through  which  the  waters  of  the  feeder  were  passed  over 
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the  Desplaines  river,  had  been  allowed  to  fall  into  decay. 
The  mouth  of  the  feeder  had  been  filled  up  under  the  di- 
rection of  the  canal  commissioners.  Two  railroads  had  been 
permitted  to  construct  solid  embankments  across  the  feeder, 
upon  which  they  maintain  tracks  and  operate  railroads. 
Farmers  owning  lands  along  the  feeder  have  been  allowed 
to  cut  down  the  banks  and  run  fences  across  the  feeder 
without  restriction.  There  is  not  the  remotest  probability 
that  this  feeder  will  ever  ag^in  be  used  by  the^  State  in  con- 
nection with  the  canal. 

It  appears  from  the  foregoing  facts  that  the  validity  of 
the  lease  of  this  feeder  cannot  be  questioned  on  the  ^ound 
that  the  exercising  of  the  rights  granted  will  interfere  in 
any  way  with  the  rights  of  the  State  or  the  public  in  the 
canal.  With  an  ample  supply  of  water  from  Lake  Michigan 
it  is  not  within  the  range  of  reasonable  probability  that  this 
channel  will  ever  be  needed  to  feed  the  canal.  Engineer 
Cooley  testified  that  he  could  not  foresee  any  state  or  con- 
dition which  would  render  its  future  use  necessary.  But 
even  if  we  may  suppose  a  possibility  that  this  feeder  may 
be  again  needed  by  the  State,, the  power  to  cancel  this  lease 
is  expressly  reserved  to  the  canal  commissioners.  Again, 
if  such  necessity  should  arise,  the  things  that  the  lessee  is 
authorized  to  do  by  this  lease  would  seem  to  be  in  line  with 
the  reconstruction  of  such  feeder  so  that  it  would  become 
usable.  The  lessee  is  authorized  to  reconstruct  the  dam  in 
the  Kankakee  river,  to  repair  the  banks  of  the  feeder  and 
to  perform  other  work  necessary  to  cause  the  water  to  again 
pass  through  the  feeder,  all  of  which  would  be  advantage- 
ous to  the  State  should  it  again  desire  to  use  this  channel. 
In  our  opinion  there  is  no  legal  reason  why  the  canal  com- 
missioners may  not  treat  this  abandoned  feeder,  and  the 
lands  and  lots  connected  therewith,  as  other  canal  property, 
and  lease  the  same  during  such  time  as  it  is  not  needed, 
for  any  lawful  purpose  that  does  not  interfere  with  what- 
ever rights  the  State  may  have  to  resume 'the  use  of  this 
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feeder  for  canal  puqx>ses.  The  title  of  the  State  to  this 
feeder  was  not  acquired  by  a  grant  from  the  United  States 
government,  as  was  the  case  with  the  canal  proper,  but  the 
right  of  way  for  the  feeder  was  obtained,  in  part,  at  least, 
by  deeds  from  private  owners  of  the  lands  over  which  it 
passed.  A  number  of  such  deeds  were  introduced  at  the 
trial,  and  all  of  them  contained  the  following  condition: 
"Provided,  however,  if  the  said  feeder  should  not  be  con- 
structed over  and  through  the  said  premises,  or  if,  after 
the  construction  of  the  same,  it  should  be  by  the  decision  of 
the  board  of  trustees,  their  successors  or  assigns,  abandoned 
and  discontinued  or  the  route  thereof  changed  so  as  not 
to  be  contmued  over  the  said  premises,  then  and  in  that 
case  the  said  lands  hereby  granted  shall  revert  to  the  said 

and  assigns.*'    The  blank  in  the  last  line  was 

filled  in  with  the  name  of  the  grantor.  The  evidence  shows 
that  as  to  a  portion  of  the  right  of  way  for  the  feeder  no 
paper  title  in  the  State  could  be  found.  It  thus  appears 
that  a  question  may  arise  between  the  State  and  those  en- 
titled to  the  reversionary  interest  under  the  deeds,  whether 
the  State  has  any  title  or  interest  in  the  right  of  way  of 
this  feeder.  This  question  we  do  not  determine.  The 
claimants  of  such  reversionary  interests  are  not  parties  to 
this  suit.  Such  rights,  whatever  they  may  be,  will  not  be 
affected  by  the  lease  or  anything  that  may  be  done  by  ap- 
pellee thereunder.  Without  determining  whether  the  State 
has  any  title  or  rights  in  the  right  of  way  of  this  feeder 
as  against  persons  who  may  have  succeeded  to  the  rever- 
sion, and  without  deciding  that  the  lessee  has  acquired  any 
rights  under  the  said  lease  as  against  such  reversioners,  our 
conclusion  is  that,  as  between  the  State  on  the  one  hand  and 
the  appellee  on  the  other,  no  legal  reason  exists  why  this 
contract  should  be  declared  void. 

The  pole  lease, — ^The  contract  designated  "the  pole 
lease"  was  executed  September  2,  1904,  between  the  canal 
commissioners  and  Griswold,  and  grants  to  the  lessee  the 
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right  to  erect  and  maintain  a  line  of  poles  along  and  upon 
the  land  belonging  to  the  State,  part  and  parcel  of  the  Illi- 
nois and  Michigan  canal  lands,  to  be  located  between  the 
west  line  of  section  25,  township  34,  range  8,  in  Grundy 
county,  to  Roby  street,  in  the  city  of  Joliet,  in  Will  county, 
and  between  said  west  line  of  said  section  25  and  the  west- 
em  limits  of  the  city  of  Morris,  said  line  of  poles  to  be 
placed  on  the  berm  side  of  the  canal  under  the  directions 
of  the  officers  of  the  canal.  Said  lease  is  for  a  term  of 
twenty  years,  and  is  made  subject  to  existing  pole  leases, 
and  also  subject  to  the  right  to  require  a  change  in  the  lo- 
cation of  the  poles  at  any  time  when,  in  the  judgment  of 
the  superintendent  or  person  iri  charge  of  the  canal  prop- 
erty, such  change  is  necessary.  The  consideration  paid  for 
this  lease  is  $1000.  Said  poles  are  to  be  used  by  the  lessee 
only  in  stringing  wires  to  carry  electricity  generated  at  the 
proposed  plant.  The  lessee  agrees  and  covenants  to  erect 
and  maintain  the  poles  and  wires  in  a  good  and  workman- 
like manner  and  in  such  way  as  not  to  interfere  with  the 
business  of  the  canal  or  the  property  of  others,  and  to  as- 
sume all  liability  for  deaths  or  personal  injuries  that  may 
result  from  the  use  of  such  poles  and  wires,  and  to  in- 
demnify and  save  harmless  the  canal  commissioners  for  all 
claims  for  damages  to  either  persons  or  property.  Neither 
this  lease  nor  the  Kankakee  feeder  lease  is  of  vital  im- 
portance to  the  decision  of  the  appellant's  right  to  enjoin 
the  construction  of  the  proposed  dam.  Whatever  view  we 
might  entertain  in  respect  to  these  two  contracts,  it  could 
not  influence  the  ultimate  result  of  this  litigation.  There 
are  no  reasons  urged  against  the  validity  of  the  pole  lease 
which  have  not  been  considered  in  connection  with  the  other 
contracts,  except  that  appellant  contends  that  the  pole  lease 
gave  the  lessee  the  control  of  the  tow-path  of  the  canal  for 
a  distance  of  twenty-five  miles.  This  is  a  misapprehension. 
The  poles  are  to  be  placed  on  the  berm  side  of  the  ca- 
nal, which  is  the  opposite  side  from  the  tow-path,  except 
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"where,  in  the  judgment  of  said  superintendent  or  officer, 
the  topography  of  the  ground  makes  it  necessary  or  ex- 
pedient to  have  said  poles  upon  the  tow-path  bank  of  said 
canal,  the  authority  is  hereby  given  to  said  party  of  the 
second  part  to  cross  said  canal  and  place  poles  along  the 
said  tow-path  bank,  the  necessity  or  expediency  thereof,  the 
place  and  manner  of  crossing  and  placing  said  poles  along 
said  tow-path  bank  to  be  subject  to  the  approval  and  under 
the  direction  and  supervision  of  said  superintendent  or  of- 
ficer. It  is  distinctly  understood,  however,  that  the  afore- 
said line  of  poles  shall  not,  in  any  event,  be  located  or  main- 
tained in  such  place  or  manner  as  to  interfere  with  the  use 
or  operation  of  said  canal."  As  thus  carefully  guarded  we 
are  unable  to  see  how  it  will  interfere  with  the  use  of 
the  canal  or  the  tow-path.  Unless  it  does  so  interfere,  we 
see  no  reason  why  the  contract  should  be  declared  void. 

Conclusion. — It  is  seldom  a  case  is  presented  to  a  court 
involving  so  many  questions,  both  of  law  and  fact,  as  are 
presented  by  this  record.  We  have  given  the  questions  in- 
volved that  careful  consideration  which  their  importance 
seems  to  demand.  In  view  of  the  wide  range  covered  by 
the  evidence  and  the  able  and  exhaustive  arguments  of 
counsel  we  have  found  it  impracticable  to  discuss  all  of  the 
questions  raised  or  notice  in  detail  all. of  the  arguments  pre- 
sented, within  the  reasonable  bounds  of  an  opinion.  We 
have,  however,  considered  all  of  the  questions,  and  dis- 
cussed such  of  them  in  the  preceding  opinion  as  appear  to 
be  necessary  to  a  proper  determination  of  the  legal  rights 
of  the  parties.  After  giving  due  consideration  to  all  that 
has  been  said  by  counsel  in  support  of  the  several  conten- 
tions of  the  State,  together  with  such  additional  matters  as 
our  own  investigation  has  disclosed,  we  have  reached  the 
conclusion  that  there  is  no  equity  in  appellant's  bill  and  that 
the  same  was  properly  dismissed  by  the  court  below. 

The  decree  is  affirmed.  ^^^^^^  oMrmed. 
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Florence  McLaughlin  et  al.  Plaintiffs  in  Error,  vs.  Fred- 
erick R.  McLaughlin  et  aL  Defendants  in  Error. 

Opinion  filed  October  26,  ipop. 

1.  Deeds — when  law  presumes  undue  inHuence,  In  the  case  of 
a  deed  from  child  to  parent,  client  to  attorney  or  ward  to  guard- 
ian the  law  presumes  undue  influence,  and  if  the  good  faith  of  the 
transaction  is  challenged  the  grantee  has  the  burden  of  establish- 
ing such  good  faith. 

2.  Same — the  law  does  not  presume  undue  influence  in  case  of 
deed  from  parent  to  child.  In  the  case  of  a  deed  from  parent  to 
child  the  law  does  not  presume  undue  influence,  and  if  any  such 
presumption  arises  it  must  arise  as  a  presumption  of  fact,  based 
upon  proof  that  the  natural  dominion  of  the  parent  has  ceased  and 
that  his  will  has  been  overcome  by  that  of  the  child,  so  that  his 
act  is  not  his  own  but  the  act  of  the  child. 

3.  Same — when  the  grantee  is  not  required  to  prove  good  faith. 
The  grantee  in  a  deed  from  father  to  son  is  not  required  to  sus- 
tain the  deed  by  proving  the  good  faith  of  the  transaction,  unless 
the  evidence  shows  that  the  grantor,  by  reason  of  old  age  or  other 
condition,  has  become  subject  to  the  dominion  of  the  grantee. 

4.  Same — fact  that  grantor  divides  property  unequally  is  not 
evidence  of  mental  weakness.  A  father  may  divide  his  property 
unequally  among  his  children  and  may  prefer  one  and  cut  off  an- 
other, with  or  without  reason;  and  the  mere  fact  that  he  deeds 
the  principal  part  of  his  property  to  his  sons  instead  of  dividing  it 
equally  among  his  sons  and  daughters  is  not  evidence  of  mental 
weakness  upon  his  part. 

5.  Same — old  age  and  feebleness  not  ground  for  setting  aside 
deeds.  If  a  father  has  sufficient  mental  capacity  to  comt)rehend 
naturally  the  transactions  in  which  he  is  engaged  when  he  con- 
veys the  principal  part  of  his  land  to  his  sons,  the  mere  fact  that 
he  was  advanced  in  years  and  enfeebled  by  sickness  is  not  ground 
for  setting  aside  the  deeds. 

Writ  of  Error  to  the  Circuit  Court  of  Scott  county; 
the  Hon.  Owen  P.  Thompson,  Judge,  presiding. 

Williams  &  Williams,  and  T.  J.  &  J.  O.  Priest,  for 
plaintiffs  in  error. 

Bellatti,  Barnes  &  Bellatti,  (R.  M.  Riggs,  of  coun- 
sel,) for  defendants  in  error. 
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Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  by  Florence  McLaugh- 
lin and  Mary  Cumby,  the  daughters  of  Adam  McLaughlin, 
deceased,  in  the  circuit  court  of  Scott  county,  against  Wil- 
liam L.  McLaughlin,  Daniel  H.  McLaughlin,  John  P.  Mc- 
Laughlin, Henry  T.  McLaughlin  and  Frederick  R.  Mc- 
laughlin, the  sons  of  Adam  McLaughlin,  to  set  aside  eight 
deeds  made  by  Adam  McLaughlin  during  his  lifetime,  viz., 
one  deed  bearing  date  March  14,  1891,  from  Adam  Mc- 
Laughlin to  John  P.  McLaughlin,  for  the  west  half  of  the 
east  half  of  the  north-west  quarter  of  section  13,  township 
13,  north,  range  13,  west  of  the  third  principal  meridian, 
Scott  county,  Illinois;  one  deed  bearing  date  September  29, 
1 89 1,  from  Adam  McLaughlin  to  Henry  T.  McLaughlin, 
for  the  west  half  of  the  south-east  quarter  of  section  6,  in 
township  13,  north,  range  12,  west  of  the  third  principal 
meridian,  Scott  county,  Illinois;  one  deed  bearing  date 
December  19,  1896,  from  Adam  McLaughlin  to  Fred  R. 
McLaughlin,  for  the  north-east  quarter  of  the  south-west 
quarter  of  section  12,  township  13,  north,  range  13,  west 
of  the  third  principal  meridian,  Scott  county,  Illinois;  one 
deed  bearing  date  January  21,  1897,  from  Adam  McLaugh- 
lin to  John  P.  McLaughlin,  for  the  west  half  of  the  north- 
west quarter  and  the  west  half  of  the  east  half  of  the 
north-west  quarter  of  section  13,  in  township  13,  north, 
range  13,  west  of  the  third  principal  meridian,  Scott  county, 
Illinois;  one  deed  bearing  date  January  29,  1897,  from 
Adam  McLaughlin  to  Fred  R.  McLaughlin,  for  the  south 
one-half  of  the  south-west  quarter  of  section  12,  in  town- 
ship 13,  north,  range  13,  west  of  the  third  principal  merid- 
ian, Scott  county,  Illinois;  one  deed  bearing  date  January 
29,  1897,  from  Adam  McLaughlin  to  William  L.  Mc- 
Laughlin, for  the  east  half  of  the  south-east  quarter  of  sec- 
tion 6,  in  township  13,  north,  range  12,  west  of  the  third 
principal  meridian,  Scott  county,  Illinois;  one  deed  bear- 
ing date  February  28,  1907,  from  Adam  McLaughlin  to 
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John  P.  McLaughlin,  for  the  west  half  of  the  north-west 
quarter  of  section  13,  township  13,  north,  range  13,  west 
of  the  third  principal  meridian,  Scott  county,  Illinois,  this 
deed  being  made  to  correct  a  mistake  in  the  deed  to  John 
P.  McLaughlin  bearing  date  January  21,  1897;  also  one 
deed  bearing  date  January  2,  1894,  from  Adam  McLaugh- 
lin to  Daniel  H.  McLaughlin,  for  the  south-east  quarter  of 
section  28,  in  township  17,  range  5,  situated  in  Piatt  county, 
Illinois.  The  lands  conveyed  by  said  deeds  aggregate  six 
hundred  acres.  Answers  and  replications  were  filed  and  the 
testimony  was  taken  before  a  master, and  reported  to  the 
court,  and  upon  a  hearing  a  decree  was  entered  dismissing 
the  bill  for  want  of  equity,  and  the  complainants  have  sued 
out  a  writ  of  error  from  this  court  to  review  said  decree. 

Three  grounds  are  relied'  upon  for  relief :  First,  that 
said  deeds  were  without  consideration;  'second,  that  at  the 
time  the  said  deeds  were  executed  Adam  McLaughlin  was 
without  sufficient  mental  capacity  to  execute  the  same ;  and 
third,  that  their  execution  was  obtained  through  the  undue 
influence  of  said  William  L.  McLaughlin,  Daniel  H.  Mc- 
Laughlin, John  P.  McLaughlin,  Henry  T.  McLaughlin  and 
Frederick  R.  McLaughlin  over  Adam  McLaughlin,  their 
father. 

The  evidence  found  in  this  record  fairly  tends  to  estab- 
lish that  Adam  McLaughlin,  prior  to  the  year  1891,  was 
the  owner  of  said  lands  and  a  considerable  amount  of  per- 
sonal property;  that  prior  to  the  year  1878  he  and  his 
family  lived  upon  and  farmed  said  lands ;  that  in  that  year 
he  and  his  wife  moved  to  Winchester,  a  village  situated 
some  eight  or  ten  miles  from  said  lands,  where  he  pur- 
chased a  small  house  and  continued  to  reside  with  his  wife 
for  a  year  or  two  when  he  had  some  trouble  with  his  wife, 
when  they '  separated  and  Adam  McLaughlin  returned  to 
the  farm,  his  wife  continuing  to  reside  in  Winchester.  The 
two  daughters,  Florence  McLaughlin  and  Mary  Cumby, 
appear  to  have  been  in  sympathy  with  their  mother,  and 
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Florence  McLaughlin  thereafter  made  her  home  with  her 
mother,  and  the  sons  appear  to  have  sympathized  with  their 
father  and  remained  upon  the  farm,  and  after  Adam  Mc- 
Laughlm  returned  to  the  farm  he  resided  with  one  of  the 
boys,  who  lived  upon  the  home  place.  The  differences  be- 
tween Mr.  and  Mrs.  McLaughlin  having  been  compromised 
by  Adam  McLaughlin  paying  to  Mrs.  McLaughlin  a  cer- 
tain sum  per  annum  for  her  maintenance  and  support,  they 
remained  separate  and  apart  until  the  death  of  Mrs.  Mc- 
Laughlin, which  occurred  some  two  or  three  years  prior  to 
the  death  of  Adam  McLaughlin,  which  took  place  on  April 
26,  1907.  After  the  return  of  Adam  McLaughlin  to  the 
farm  he  gave  to  each  of  his  sons  eighty  acres  of  land  and 
made  to  them  de^eds  therefor,  and  sold  to  John  P.  Mc- 
Laughlin eighty  acres  of  land,  to  Fred  R.  McLaughlin 
forty  acres  of  land  and  to  Daniel  H.  McLaughlin  eighty 
acres  of  land,  and  at  the  time  of  his  death  he  owned  one 
hundred  and  fifty  acres  of  farm  land,  the  house  and  lot  in 
Winchester  where  his  wife  lived  until  her  death,  and  a  con- 
siderable amount  of  personal  property,  and  was  indebted 
to  the  amount  of  $4000.  At  the  time  Adam  McLaughlin 
gave  to  his  sons  said  lands  the  deeds  were  not  signed  by 
his  wife  and  he  reserved  the  possession  thereof  during  his 
life,  or  the  grantees  agreed  to  pay  hirfi  during  his  natural 
life  the  fair  rental  value  thereof. 

While  Adam  McLaughlin  was  uneducated,  he  appears 
to  have  been  a  successful  farmer  and  stock  raiser  and  to 
have  accumulated  a  large  property.  In  the  year  1891  he 
had  a  severe  and  protracted  illness,  and,  while  he  substan- 
tially recovered,  he  was  never  as  vigorous,  physically  or 
mentally,  as  he  was  before  that  illness.  After  that  time, 
however,  he  carried  on  his  farm,  bought  and  sold  stock, 
purchased  and  sold  land,  kept  a  bank  account,  and  drew 
checks  and  executed  promissory  notes  and  carried  on  his 
business  substantially  as  he  had  done  before.  A  large  num- 
ber of  witnesses  were  called  and  testified  as  to  the  mental 
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condition  of  Adam  McLaughlin  and  there  was  a  great  con- 
flict in  their  testimony.  There  is  no  evidence  to  sustain  the 
claim  of  undue  influence,  and  it,  is  substantially  admitted 
that  the  deeds  were  made  by  Adam  McLaughlin  to  his  sons 
in  consideration  of  love  and  affection,  as  to  eighty  acres  of 
land  conveyed  to  each  son.  There  is  no  force,  therefore, 
in  the  contentions  that  the  deeds  were  without  consider- 
ation and  were  the  result  of  undue  influence.  The  only 
question  we  need  consider,  therefore,  is,  did  Adam  Mc- 
Laughlin have  sufficient  mental  capacity  to  make  said  deeds  ? 
It  appears  that  Adam  McLaughlin  was  a  nervous  man ; 
that  at  times  his  face,  hands,  arms  and  legs  would  twitch 
and  jerk ;  that  he  would  imagine  at  times  that  someone  was 
attempting  to  break  into  his  house  at  night ;  that  he  would 
call  out  in  his  sleep  and  pound  upon  the  head  of  the  bed 
with  his  fists,  and  was  afraid  to  stay  alone  at  night,  and 
did  not  talk  consecutively  with  his  friends  and  neighbors, 
but  would  leave  a  subject,  as  one  witness  expressed  it,  and 
commence  upon  another  subject  before  he  had  finished  the 
first  subject;  and  the  witnesses  who  testified  Adam  Mc- 
Laughlin was  incompetent  to  make  a  deed  based  their  opin- 
ions mainly  upon  some  such  peculiarity  as  his  being  afraid 
of  thunder  storms,  or  imagining  that  someone  had  attempted 
to  break  into  his  house,  or  the  fact  that  he  was  unable  to 
control  his  arms  or  legs  when  he  was  sitting  or  walking, 
but  all  of  those  witnesses  admitted  that  with  th^  assistance 
of  his  wife  and  sons  he  had  carried  on  a  large  farm  and 
transacted  successfully  the  business  of  a  farmer  and  stock 
raiser.  On  the  other  hand,  some  fifty  witnesses,  consisting 
of  physicians,  lawyers,  ministers  of  the  gospel,  merchants, 
bankers,  farmers  and  laborers,  who  had  known  Adam  Mc- 
Laughlin all  his  life,  testified  he  was  a  successful  farmer 
and  stock  raiser,  and  that  he  continued  to  transact  business 
in  a  successful  and  rational  manner  up  to  the  time  of  his 
death.  From  the  evidence  found  in  the  record  we  are  im- 
pressed with  the  fact  that  Adam  McLaughlin  was  mentally 
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competent  to  make  the  deeds  to  his  sons  whose  execution 
is  challenged  by  the  plaintiffs  in  error. 

It  is  said  in  the  argument  of  plaintiffs  in  error  that  a 
confidential  relation  existed  between  the  defendants  in  er- 
ror and  Adam  McLaughlin,  and  that  the  burden  of  proof 
was  upon  the  defendants  in  error  to  sustain  said  deeds. 
Such  is  not  the  law  of  this  State.  Where  a  child  executes 
a  deed  to  the  parent,  a  client  to  his  attorney  or  a  ward  to 
his  guardian,  if  the  good  faith  of  the  transaction  is  chal- 
lenged the  law  casts  upon  the  parent,  attorney  or  gtiardian 
the  burden  of  establishing  the  good  faith  of  the  transaction. 
No  such  requirement  exists,  however,  where  a  parent  exe- 
cutes a  deed  to  a  child,  unless  the  evidence  establishes  that 
the  parent,  by  reason  of  old  age  or  other  infirmity,  has 
become  subject  to  the  dominion  of  the  child.  In  the  case 
of  a  deed  from  a  child  to  a  parent  the  presumption  of  un- 
due influence  arises  as  a  matter  of  law,  but  in  case  of  a 
deed  from  a  parent  to  a  child  no  such  presumption  of  law 
arises.  But  if  such  presumption  arises  it  must  arise  as  a 
presumption  of  fact,  based  upon  the  proof  that  the  natural 
dominion  of  the  parent  over  the  child  has  ceased  to  exist, 
and  that  by  reason  of  the  weakness  of  the  parent  and  the 
strength  of  the  child  the  will  of  the  parent  has  been  over- 
come by  the  will  of  the  child,  and  that  the  act  of  the  par- 
ent was  not  his  own  act  but  the  act  of  the  child.  Burt  v. 
Quisenberry,  132  111.  385;  Oltphant  v.  Liversidge,  142  id. 
160;  Bishop  v.  Hilliard,  227  id.  382;  Sears  v.  Vaughan, 
230  id.  572. 

There  is  no  rule  of  law  which  requires  the  parent  to 
distribute  his  property  equally  among  his  children.  He  may 
prefer  one  and  cut  off  another,  with  or  without  any  reason, 
and  the  fact  that  Adam  McLaughlin  gave  the  principal  part 
of  his  real  estate  to  his  sons  was  no  evidence  of  mental 
weakness  on  his  part ;  and  the  fact  that  Adam  McLaughlin 
was  advanced  in  years  and  perhaps  somewhat  enfeebled  in 
mind  by  sickness,  if  he  had  sufficient  mental  capacity  to 
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comprehend  naturally  the  transactions  in  which  he  was  en- 
gaged at  the  time  he  conveyed  to  his  sons  said  lands,  as 
we  think  the  evidence  amply  showed  he  had,  is  no  reason 
why  the  deeds  to  the  sons  sliould  be  set  aside  by  a  court 
of  chancery.  Miller  v.  Craig,  36  111.  109 ;  Myatt  v.  Walker^ 
44  id.  485 ;  Lindsey  v.  Lindsey,  50  id.  79 ;  Burt  v.  Quisen- 
berry,  supra. 

Finding  no  reversible  error  in  this  record  the  decree  of 
the  circuit  court  is  affirmed.  ^^^^^^  ^^^^^^^ 


William  A.  Lee,  Appellee,  vs.  The  Republic  Iron  and 

Steel  Company,  Appellant. 

Opinion  filed  October  26,  ipop, 

1.  Limitations — statute  is  no  defense  to  amended  declaration 
if  original  declaration  stated  cause  of  action.  If  the  original  dec- 
laration in  a  personal  injury  case  fails  to  state  any  cause  of  ac- 
tion, an  amended  declaration,  filed  after  the  statutory  period  of 
limitation  has  run,  is  open  to  a  plea  of  the  Statute  of  Limitations; 
but  if  the  original  declaration  states  a  cause  of  action  but  states 
it  defectively,  an  amended  declaration  re-stating  the  same  cause  of 
action  with  more  particularity  is  not  subject  to  such  defense. 

2.  Negi*igence — what  is  the  cause  of  action  in  a  personal  in- 
jury case.  The  cause  of  action  in  a  suit  for  damages  arising  from 
negligence  is  the  act  done  or  omitted  to  be  done  by  the  defendant 
affecting  the  plaintiff  which  causes  a  grievance  for  which  the  law 
gives  a  remedy. 

3.  Pleading — when  amendments  do  not  state  new  cause  of  ac- 
tion. Where  the  counts  of  the  original  declaration  charge  a  fail- 
ure of  the  defendant  to  furnish  the  plaintiff  a  safe  place  to  work 
or  a  safe  appliance  to  work  with,  or  with  negligently  ordering  him 
to  do  work  in  an  unsafe  manner,  amended  counts  charging  the 
same  acts  or  omissions  but  alleging  the  facts  with  more  particular- 
ity do  not  state  a  different  cause  of  action. 

4.  Same — when  changing  averments  as  to  facts  does  not  make 
new  case.  Amendments  eliminating  from  one  count  in  the  declara- 
tion an  averment  that  the  plaintiff  ^knew  of  the  defective  condi- 
tion of  the  belt  he  was  handling  but  continued  to  work  in  reliance 
upon  defendant's  promise  to  repair,  and  inserting  in  other  counts 
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the  averments  that  the  dangerous  condition  of  the  belt  and  the 
danger  attending  the  manner  in  which  plaintiff  was  ordered  to  do 
the  work  were  known  to  the  defendant  but  not  to  the  plaintiff,  do 
not  state  a  new  cause  of  action. 

5.  Master  and  servant — when  question  of  assumed  risk  is  for 
the  jury.  Whether  a  servant  assumed  the  risk  of  injury  is  a  ques- 
tion for  the  jury,  where  the  declaration  avers  with  particularity 
that  he  was  acting  under  orders  of  his  foreman  in  standing  on  an 
angle-bar  while  attempting  to  repair  a  belt  and  that  he  did  not 
know  of  a  certain  defective  condition  of  the  belt,  which  the  evi- 
dence tends  to  show  was,  in  fact,  unknown  to  him,  and  was,  taken 
in  connection  with  the  place  where  he  was  standing,  the  cause  of 
his  injury. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Rock  Island  county;  the  Hon.  Emery  C.  Graves, 
Judge,  presiding. 

This  was  an  action  on  the  case  commenced  by  William 
A.' Lee,  the  appellee,  against  the  Republic  Iron  and  Steel 
Company,  the  appellant,  in  the  circuit  court  of  Rock  Island 
county,  to  recover  damages  for  a  personal  injury  alleged 
to  have  been  sustained  by  vthe  appellee  while  he  was  in  the 
employ  of  the  appellant,  in  consequence  of  the  negligence 
of  the  appellant.  A  trial  resulted  in  a  judgment  in  favor 
of  the  appellee  for  $10,000,  which  judgment  was  affirmed 
by  the  Appellate  Court  for  the  Second  District.  (126  111. 
App.  297.)  The  judgment,  however,  on  a  further  appeal 
to  this  court  was  reversed  (227  111.  246,)  and  the  cause  was 
remanded  to  the  circuit  court  for  a  new  trial.  On  the  case 
being  .re-docketed  a  second  trial  was  had,  which  resulted  in 
a  judgment  for  $11,083,  which  judgment  was  affirmed  by 
the  Appellate  Court  for  the  Second  District  for  the  sum  of 
$8083,  after  a  remittitur  of  $3000  had  been  required  by 
that  court,  and  a  second  appeal  has  been  prosecuted  to  this 
court. 

The  original  declaration  contained  three  counts.  The 
substance  of  each  count  of  that  declaration  and  a  statement 
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of  the  facts  surrounding  the  appellee  at  the  time  he  was 
injured  will  be  found  in  the  opinion  of  this  court  filed  when 
the  case  was  first  here,  and  it  will  not  be  necessary  to  re- 
state in  this  opinion  the  allegations  of  the  original  declara- 
tion or  the  facts  established  by  the  evidence  on  the  last 
trial,  which  are  substantially  the  same  as  the  facts  proven 
on  the  first  trial. 

When  the  case  was  here  before  it  was  held  the  appel- 
lee assumed  the  risk  of  being  injured  arising  from  the  de- 
fects which  form  the  basis  for  the  charges  of  negligence 
contained  in  the  first  and  second  counts  of  the  original  dec- 
laration, and  that  there  was  a  fatal  variance  between  the 
proof  and  the  allegations  of  the  third  count  of  that  declara- 
tion, in  this :  that  in  that  count  the  appellee  averred  he  had 
knowledge  of  the  existence  of  the  dangerous  condition  of 
the  staples  and  tacks  in  the  end  of  the  belt  which  he  was 
handling  at  the  time  he  was  injured  and  relied  upon  the 
promise  of  appellant  to  repair  said  belt,  while  the  evidence 
in  that  trial,  as  well  as  the  evidence  in  this  trial,  showed 
that  he  did  not  have  such  knowledge  and  did  not  rely  upon 
a  promise  to  repair.  After  the  case  was  re-docketed  in  the 
circuit  court  the  appellee  amended  each  count  of  the  origi- 
nal declaration  and  filed  a  new  count,  which  is  designated 
in  the  briefs  as  the  fourth  count  of  the  declaration.  The 
first  count  was  amended  by  inserting  therein  an  averment 
that  the  appellee  was  commanded  by  his  foreman  to  stand 
upon  the  angle-bar  while  handling  the  end  of  the  belt  which 
was  being  repaired,  and  that  the  appellant  did  not  furnish 
him  a  reasonably  safe  place  in  which  to  work,  and  that  the 
appellant  negligently  suffered  the  end  of  said  belt  which  ap- 
pellee was  handling  to  become  out  of  repair  and  in  a  dan- 
gerous condition  by  reason  of  certain  staples  and  tacks  which 
had  been  used  in  repairing  the  same,  which  conditions  were 
known  to  the  appellant  but  which  were  unknown  to  the  ap- 
pellee. The  second  count  was  amended  by  inserting  therein 
an  allegation  that  the  foreman  of  appellee  gave  him  a  neg- 
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ligent  order  concerning  the  manner  of  repairing  said  belt 
while  it  was  suspended  from  said  shaft  while  in  motion, 
of  which  danger  the  appellee  did  not  have  notice  while  the 
appellant  did;  and  the  third  count  was  amended  by  elim- 
inating therefrom  the  allegation  that  the  appellee  had  no- 
tice of  the  dangerous  condition  of  the  staples  and  tacks  in 
the  end  of  the  belt  which  he  was  handling,  which  made  it 
dangerous  to  handle,  and  that  he  relied  upon  a  promise  to 
repair;  and  the  fourth,  or  new,  count  of  the  declaration 
was  substantially  the  same  as  the  third  count  after  it  had 
been  amended. 

Richard  Jones,  Jr.,  and  Peek  &  Deitz,  for  appellant : 

The  Statute  of  Limitations  may  be  successfully  pleaded 
to  an  amended  declaration  filed  after  the  statute  has  run 
and  setting  up  a  new  and  different  cause  of  action  from 
that  contained  in  the  original  declaration,  otherwise  the 
protection  intended  to  be  given  by  the  statute  would  be  sub- 
stantially broken  down.  Railway  Co.  v.  Cobb,  Christy  & 
Co.  64  111.  128;  Eylenfeldt  v.  Steel  Co.  165  id.  185;  Phelps 
V.  Railii/ay  Co.  94  id.  548;   Gaylord  v.  Swift,  229  id.  330. 

A  "cause  of  action,"  as  used  in  pleadings,  is  eyery  fact 
which  it  is  necessary  to  establish  in  order  to  entitle  the 
plaintiff  to  succeed, — every  fact  which  the  defendant  would 
have  a  right  to  traverse,  and  which,  if  successfully  tra- 
versed by  him,  would  defeat  the  action.  It  comprises  every 
fact  which,  if  traversed,  the  plaintiff  must  prove  in  order 
to  obtain  a  judgment,  and  consists  of  all  facts  essential  to 
show  (i)  that  the  plaintiff  had  and  was  in  the  right;  (2) 
a  correlative  duty  or  obligation  resting  on  the  defendant; 
and  (3)  some  act  or  omission  by  the  defendant  in  viola- 
tion of  that  duty  and  resulting  in  an  injury  to  that  right. 
Reed  v.  Brown,  22  Q.  B.  Div.  128;  i  Cyc.  641,  and  cases 
cited;  Oliver  v.  Columbia  N.  &  R.  L.  Co.  55  S.  C,  541; 
Bucklin  V.  Ford,  5  Barb.  393 ;  Meyers  v.  VonCollen,  28  id. 
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230;  Douglas  V.  Forrest,  4  Bing.  704;  Railroad  Co.  v. 
Schroeder,  44  Pac.  Rep.  1096. 

Where,  in  a  declaration,  any  fact  (whether  tending  to 
show  the  right,  the  duty,  the  breach  of  duty  or  the  injury,) 
essential  to  the  recovery  is  omitted,  such  declaration  does 
not  stftte  a  cause  of  action;  and  a  subsequent  amended  dec- 
laration in  which  the  omission  is  supplied  is,  by  force  of 
the  logic  involved,  held  to  state  a  different  cause  of  action 
and  to  be  amenable  to  a  plea  of  the  Statute  of  Limita- 
tions. Foster  v.  St,  Luke's  Hospital,  191  111.  95 ;  Doyle  v. 
Sycamore,  193  id.  501 ;  Bylenfeldt  v.  Steel  Co,  165  id.  185. 

The  recognized  tests  of  whether  an  amended  declara- 
tion states  a  new  cause  of  action  from  that  set  up  in  the 
original  declaration,  so  as  to  be  amenable  to  a  plea  of  the 
Statute  of  Limitations,  are:  (i)  Whether  the  same  evi- 
dence is  admissible  under  both;  (2)  whether  the  evidence 
in  defense  as  to  the  one  could  be  relied  upon  as  a  defense 
to  the  other;  and  (3)  whether  the  former  avers  any  ma- 
terial fact  not  contained  in  the  latter,  the  successful  traverse 
of  which  fact  would  defeat  the  action.  The  amended  dec- 
laration in  this  case  therefore  stated  a  new  cause  of  action. 
Railway  Co.  v.  Leach,  182  111.  359;  Railroad  Co.  Vs  Bly- 
mer,  214  id.  579;   Gaylord  v.  Swift,  229  id.  330. 

It  was  essential  to  appellee's  case  that  he  aver  and  prove 
either  that  he  did  not  know  of  the  defect  which  caused  the 
injury  and  was  not  chargeable  with  knowledge  of  it,  or 
that  he  knew  of  it  and  that  circumstances  were  such  that 
he  had  not  assumed  the  risk.  Steel  Co.  v.  Lee,  227  111. 
246;  Sargent  Co.  v.  Baublis,  215  id.  428. 

Appellee  assumed  the  risk  of  the  injury  from  the  en- 
tire negligence  of  the  appellant  charged  in  both  declara- 
tions, except  upon  his  proof  of  the  additional  averments 
contained  in  the  amended  declaration,  alone,  that  he  did 
not  know  of  the  existence  of  the  staples  in  the  belt.  Sar- 
gent Co.  V.  Baublis,  215  111.  428;  Steel  Co.  v.  Lee,  227 
id.  246. 
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W.  R.  Moore,  for  appellee: 

When  the  amendment  in  an  additional  count  is  intro- 
duced merely  to  re-state  in  a  different  form  the  same  cause 
of  action  mentioned  in  the  declaration  as  originally  drawn, 
and  not  to  present  a  new  and  different  cause  of  action,  a 
plea  of  the  Statute  of  Limitations  to  such  new  count  is 
not  proper.    Rolling  Mill  Co.  v.  Monka,  107  111.  340. 

Where  the  original  declaration  avers  that  plaintiff  re- 
ceived his  injury  by  reason  of  his  master's  failure  to  keep 
the  machinery  in  repair,  the  unsafe  condition  of  which  was 
unknown  to  plaintiff,  an  additional  count  averring  that  upon 
notification  by  plaintiff  of  the  defect  the  master  promised 
to  repair  the  same  does  not  set  up  a  new  cause  of  action. 
Swift  &  Co,  V.  Madden,  165  111.  41. 

The  Statute  of  Limitations,  requiring  a  suit  for  per- 
sonal injury  to  be  brought  within  two  years,  does  not  ap- 
ply to  matters  of  mere  pleading,  and  should  not  be  given 
that  effect  indirectly  by  holding  that  an  imperfect  state- 
ment of  a  cause  of  action  is  no  statement  of  it  at  all.  Rail- 
way Co.  V.  Hackendahl,  188  111.  300. 

A  cause  of  action  for  the  death  of  a  servant  is  the  act 
or  thing  omitted  to  be  done  by  the  master  which  confers 
the  right  upon  the  servant's  representative  to  sue,  or  the 
act  which  causes  a  grievance  for  which  the  law  affords  a 
remedy.    Swift  &  Co.  v.  Gaylord,  229  111.  330. 

The  duty  of  the  master  to  provide  a  reasonably  safe 
place  for  the  servant  to  work  is  a  positive  one,  and  his  non- 
compliance therewith  is  not  one  of  the  ordinary  risks  as- 
sumed by  the  servant.    Armour  v.  Golkowska,  202  111.  144. 

A  master  cannot  delegate  to  another  the  duty  of  fur- 
nishing his  servant  a  safe  place  to  work,  so  as  to  relieve 
himself  from  liability  for  the  negligence  of  such  duty.  Coal 
Co.  V.  Rowatt,  196  111.  156. 

A  servant  does  not  assume  risks  which  are  not  ordi- 
narily connected  with  the  service,  and  which  are  due  to  a 


878  Lee  v.  Republic  Steel  Co.  [2(1  UL 

failure  of  the  master  to  exercise  reasonable  care  and  pru- 
dence. Railroad  Co.  v.  Kneirim,  152  111.  458;  Cod  Co.  v. 
Clark,  197  id.  514. 

Where  an  injury  to  a  servant  was  caused  by  the  wrong- 
ful and  negligent  order  of  his  master,  the  servant  himself 
being  without  fault,  there  is  no  room  for  the  application 
of  the  doctrine  of  assumed  risk.  Wells-  &  French  Co.  v. 
Kapaczynski,  218  111.  149. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

The  first  contention  of  the  appellant  is,  that  the  evi- 
dence introduced  on  behalf  of  the  appellee  did  not  tend  to 
support  the  cause  of  action  set  forth  in  his  amended  dec- 
laration, and  for  that  reason  the  court  erred  in  declining  to 
take  the  case  from  the  jury,  upon  its  motion,  at  the  close 
of  all  the  evidence.  The  evidence  found  in  this  record  is 
substantially  the  same  as  that  found  in  the  record  when 
the  case  was  here  before,  and  we  think  required  that  the 
case  be  submitted  to  the  jury. 

It  is  next  contended  that  the  amended  declaration  stated 
a  new  cause  of  action,  and  that  the  court  erred  in  sustain- 
ing a  demurrer  to  the  pleas  of  the  Statute  of  Limitations 
filed  thereto  by  the  appellant.  Especially  is  such  contention 
insisted  upon  as  to  the  pleas  of  the  Statute  of  Limitations 
filed  to  the  third  count  of  the  declaration.  If  the  original 
declaration  failed  to*  state  a  cause  of  action  the  demurrer 
should  have  been  overruled  to  the  pleas  of  the  Statute  of 
Limitations.  If,  however,  it  stated  a  cause  of  action,  though 
defectively,  the  defects  therein  could  be  cured  by  an  amend- 
ment, and  the  court  did  not  err  in  sustaining  a  demurrer  to 
said  pleas.  In  Swift  &  Co.  v.  Madden,  165  111.  41,  it  was 
held  that  the  cause  of  action  in  suits  for  damages  arising 
from  negligence  is  the  act  done  or  omitted  to  be  done  by 
the  defendant,  affecting  the  plaintiff,  which  causes  a  griev- 
ance for  which  the  law  gives  a  remedy.  And  in  Swift  Co. 
v.  Gaylord,  229  111.  330,  on  page  334,  it  was  said:     "In 
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cases  of  this  kind  the  cause  of  action  is  the  act  or  thing 
done  or  omitted  to  be  done  by  one  which  confers  the  right 
upon  another  to  sue, — in  other  words,  the  act  or  wrong  of 
the  defendant  towards  the  plaintiff  which  causes  a  grievance 
for  which  the  law  gives  a  remedy." 

Each  of  the  counts  in  this  declaration  rests  upon  the  al- 
leged failure  of  the  appellant  to  furhish  the  appellee  a  safe 
place  in  which  to  work  or  a  safe  appliance  with  which  to 
work,  or  with  negligently  ordering  him  to  do  the  work  in 
which  he  was  engaged,  in  an  unsafe  manner.  Each  count 
of  the  original  declaration  rested  upon  a  failure  of  the  ap- 
pellant in  like  particulars,  although  the  facts  averred  in  that 
declaration  were  not  averred  with  the  same  particularity 
that  they  were  in  the  declaration  upon  which  the  last  trial 
was  had.  We  think,  from  a  comparison  of  the  counts  in 
the  original  declaration  and  in  the  present  declaration,  that 
the  cause  of  action  set  out  in  the  declaration  upon  which 
this  case  was  tried  was  the  same  cause  of  action  set  up  in 
the  original  declaration. 

It  is  next  contended  that  the  appellee  assumed  the  risk 
of  being  injured  in  the  manner  in  which  he  was  injured, 
and  that  he  cannot,  for  that  reason,  recover.  The  declara- 
tion upon  which  this  trial  was  had  averred  with  particu- 
larity that  the  appellee  was  acting  under  the  orders  of  his 
foreman  in  going  upon  the  angle-bar,  and  that  he  was  not 
advised  as  to  the  dangerous  condition  of  the  end  of  the  belt 
which  he  was  assisting  in  repairing  at  the  time  that  he  was 
injured,  and  which  defective  condition  the  evidence  tends  to 
show  was  the  cause  of  his  injury,  taken  in  connection  with 
the  place  in  which  he  stood  at  the  time  he  was  injured. 
The  question  of  assumed  risk  is  usually  a  question  of  fact 
and  not  a  question  of  law,  and  we  think  it  cannot  be  held, 
in  view  of  the  evidence  in  this  case,  that  the  aj^ellee  as- 
sumed the  risk  of  being  injured  in  the  manner  in  which  he 
was  injured,  but  that  the  court  properly  submitted  the  ques- 
tion of  assumed  risk  to  the  jury. 


380  Laird  v.  Dickirson.  [Ml  111. 

It  is  finally  objected  that  the  court  improperly  admit- 
ted in  evidence  the  testimony  of  the  witnesses  Pickup  and 
Witte  as  to  the  proper  manner  in  which  the  belt  should 
have  been  repaired,  the  end  of  which  appellee  was  hand- 
ling at  the  time  he  was  injured.  Those  witnesses  appeared 
to  have  been  experienced  workmen  and  familiar  with  the 
method  of  doing  the  kind  of  work  about  which  they  tes- 
tified, and  the  appellant  called  a  number  of  witnesses,  in 
rebuttal,  upon  the  same  question,  and  the  jury  appear  to 
have  been  fully  informed  upon  the  subject.  In  any  event, 
we  do  not  think  the  cause  should  be  reversed  by  reason  of 
the  admission  of  the  testimony  complained  of. 

We  have  examined  this  case  with  care  and  have  discov- 
ered no  reversible  error  in  the  record.  The  judgment  of 
the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 


Margie  A.  Laird  et  al.  Appellants,  vs,  Sarah  L.  Dickir- 
son, Appellee. 

Opinion  Hied  October  26,  igog, 

1.  Appeals  and  errors — abstract  of  record  must  disclose  every- 
thing  upon  which  error  is  assigned.  A  party  bringing  a  case  to 
the  Supreme  Court  for  review  must  prepare  and  file  a  complete 
abstract  of  the  record  in  accordance  with  the  rules  of  such  court, 
in  which  everything  upon  which  error  is  assigned  must  appear. 

2.  Same — judgment  of  circuit  court  is  presumed  to  he  correct. 
The  judgment  of  the  circuit  court  is  presumed  to  be  correct  until 
the  contrary  is  shown,  and  on  the  question  whether  any  plea  and 
demurrer  were,  in  fact,  filed,  a  judgment  overruling  a  delnurrer  to 
a  plea,  as  shown  by  the  transcript  of  the  record,  must  be  taken  to 
be  correct  on  appeal. 

3.  Same — when  judgment  of  Appellate  Court  must  he  affirmed. 
A  judgment  of  the  Appellate  Court  affirming  a  judgment  of  the 
circuit  court  must  be  affirmed  by  the  Supreme  Court  where  the 
abstract  of  record  is  so  insufficient  that  the  Supreme  Court  can 
not  determine  the  ground  of  the  decision  of  the  circuit  court  or 
review  the  judgment  of  the  Appellate  Court. 
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4.  Conservators — county  court  cannot  appoint  conservator  for 
non-resident.  Under  chapter  86  of  the  Revised  Statutes,  relating 
to  lunatics,  idiots,  drunkards  or  spendthrifts,  the  county  court  has 
no  jurisdiction  to  appoint  a  conservator  for  a  person  who  is  not  a 
resident  of  the  county  where  the  proceeding  is  instituted. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Lawrence  county;  the  Hon.  J.  R.  CrEighton,  Judge, 
presiding. 

P.  G.  Bradbury,  and  George  W.  Lackey,  for  appel- 
lants/ 

Gee  &  Barnes,  and  J.  E.  McGaughey,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

This  case  has  been  brought  here  by  appeal  from  the  Ap- 
pellate Court  for  the  Fourth  District,  and  the  abstract  of 
the  record  filed  by  appellants  shows  the  following  proceed- 
ings: The  appellants,  sisters  of  appellee,  Sarah  L.  Dick- 
irson, filed  their  petition  in  the  county  court  of  Lawrence 
county  on  May  15,  1907,  alleging  that  appellee  was  a  dis- 
tracted and  feeble-minded  person,  who  by  reason  of  un- 
soundness of  mind  was  incapable  of  managing  and  caring 
for  her  own  estate  and  property;  that  she  had  real  prop- 
erty described  in  the  petition  of  the  value  of  $19,000  and 
personal  property  worth  $1000.  The  prayer  was  that  the 
court  would  appoint  John  Litherland,  or  some  other  fit  per- 
son, to  be  conservator  of  appellee.  On  May  28,  1907,  a 
summons  was  issued,  and  returned  with  an  endorsement 
that  the  appellee  was  not  found  in  that  county.  On  the 
same  day  an  laifidavit  was  filed  that  the  appellee  had  gone 
out  of  this  State  so  that  process  could  not  be  served  upon 
her,  and  that  she  was  then  at  Bernie,  Missouri.  Notice  was 
published  and  mailed  in  accordance  with  the  provisions  of 
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the  Chancery  act  The  notice  recited  that  an  affidavit  had 
been  filed  that  appellee  was  a  non-resident  of  the  State,  and 
the  notice  was  directed  to  her  as  such  non-resident  but  the 
abstract  does  not  contain  any  affidavit  of  that  kind.  The 
abstract  does  not  show  that  anything  further  was  done  in 
the  county  court  or  what  the  judgment  of  that  court  was, 
if  there  was  any,  but  the  abstract  indicates  an  appeal  to 
the  circuit  court,  and  the  notice  to  appellee  is  followed  by 
an  index  in  this  form : 

"14  Answer  of  Sarah  L.  Dickirson  to  petition  filed  in 
said  cause, 

"16  Copy  of  affidavit  of  James  Dickirson,  Jr. 
18  Copy  of  affidavit  of  Harriet  W.  Perkins. 
^20  Copy  of  affidavit  of  Thomas  Perkins. 
Copy  of  affidavit  of  G.  W.  Dickirson. 

"22  Copy  of  affidavit  of  Margie  A.  Laird,  William  P, 
Laird  and  Jonathan  Litherland. 

"26  Copy  of  motion  made  by  Sarah  L.  Dickirson  in  the 
October  term,  1907,  of  the  circuit  court  to  dismiss  appeal." 
In  like  manner  the  further  proceedings  in  the  circuit 
court  are  indexed,  followed  by  a  judgment  entered  at  the 
May  term,  1908,  of  the  circuit  court,  which  recites  that  the 
attorneys  for  appellee  entered  her  special  appearance  for  the 
purpose  of  pleading  to  the  jurisdiction  of  the  court,  which 
said  plea  was  placed  on  file  and  was  before  the  court,  and 
the  ai>pellants  by  their  counsel  filed  a  demurrer  to  said  plea, 
which  demurrer  was  overruled  by  the  court,  to  which  rul- 
ing appellants  by  their  counsel  excepted  and  elected  to  stand 
by  their  demurrer,  and  the  court  thereupon  gave  judgment 
in  favor  of  appellee  and  against  appellants  upon  the  said 
plea  and  adjudged  the  costs  against  appellants.  The  ab- 
stract contains  no  plea  or  demurrer  thereto,  and  counsel  for 
the  appellants  contradict  the  record  by  saying  that  no  plea 
or  demurrer  was  ever  filed.  On  that  question  we  must  take 
the  judgment  of  the  court  as  appearing  in  the  transcript 
of  the  record  to  be  correct.    The  abstract  notes  a  certificate 
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of  the  presiding  judge  to  a  bill  of  exceptions,  but  it  con- 
tains no  bill  of  exceptions. 

The  judgment  of  the  circuit  court  is  presumed  to  be 
correct  until  the  contrary  is  shown,  and  a  party  bringing  a 
case  to  this  court  for  review  must  prepare  and  file  a  com- 
plete abstract  of  the  record  in  accordance  with  the  rules  of 
the  court,  in  which  everything  upon  which  error  is  assigned 
must  appear.  (Gibler  v.  City  of  Mattoon,  167  111,  18.) 
Chapter  86  of  the  Revised  Statutes,  under  which  the  pro- 
ceeding was  instituted,  authorizes  the  county  court  of  the 
county  wherein  any  person  resides  who  is  alleged  to  be  dis- 
tracted or  feeble-minded,  who  by  reason  of  unsoundness  of 
mind  is  incapable  of  managing  and  caring  for  his  own  es- 
tate, to  proceed,  on  proper  application,  to  ascertain  the  fact, 
and  if  the  fact  alleged  exists  the  court  may  appoint  a  con- 
servator. If  the  appellee  was  not  a  resident  of  Lawrence 
county  the  court  had  no  jurisdiction,  and  for  aught  that 
appears  by  the  abstract  such  was  the  fact.  There  appears 
to  have  been  an  answer  filed  by  appellee,  but  the  abstract 
does  not  indicate  what  it  was  nor  show  what  the  plea  to 
the  jurisdiction  contained.  The  abstract  does  not  show  ap- 
pellee's motion  to  dismiss  or  the  affidavits  heard  on  the 
same,  but  inasmuch  as  the  judgment  of  the  court  was  on 
the  demurrer  to  the  plea  it  may  have  been  unnecessary  to 
show  the  motion  and  evidence  by  the  abstract.  Viewed  in 
any  light,  the  abstract  is  so  insufficient  that  we  are  unable 
to  determine  the  ground  of  the  decision  by  the  circuit  court 
or  to  review  the  judgment  of  the  Appellate  Court  affirming 
the  judgment  of  the  circuit  court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  Supreme  Lodge  Knights  of  Pythias,  Defendant  in 
Error,  vs,  John  A.  Hinsey  et  al. — (Erastus  Sip- 
PERLY  and  Arrolyn  M.  Brooks,  Plaintiffs  in  Error.) 

Opinion  filed  October  26,  ipop. 

1.  Fraud— <i  defrauded  party  is  bound  by  his  election  of  reme- 
dies. One  who  has  been  defrauded  by  the  use  of  his  funds  for  the 
unauthorized  purchase  of  property  may  insist  upon  taking  the  prop- 
erty or  he  may  disclaim  title  and  seek  other  remedies,  but  he  can 
not  insist  upon  inconsistent  or  repugnant  rights,  and  if  he  once 
makes  an  election  of  remedies  he  is  bound  by  it. 

2.  Same — knowledge  of  facts  is  essential  to  election  of  reme- 
dies. It  is  necessary  to  constitute  an  election  of  remedies  by  a  de- 
frauded party  that  he  shall  have  knowledge  of  the  material  facts, 
and  if  a  suit  is  instituted  by  him  without  such  knowledge  it  does 
not  constitute  such  election. 

3.  Same — what  is  not  such  fraud  by  complainant  as  precludes 
relief  in  equity.  The  failure  of  the  complainant  in  a  chancery  pro- 
ceeding for  relief  against  the  defendants  who  had  fraudulently  used 
the  complainant's  funds  to  invest  in  lands,  to  aver  in  the  amended 
bill  that  the  complainant,  by  its  solicitor,  had  procured  a  convey- 
ance from  one  of  the  defendants  for  part  of  the  lands,  does  not 
amount  to  fraud  by  the  complainant  which  bars  relief  in  equity. 

4.  Judicial  sai,es — when  party  cannot  complain  that  land  was 
sold  without  right  of  redemption.  A  defendant  to  a  proceeding  to 
enforce  a  lien  against  land  on  account  of  the  fraud  of  such  defend- 
ant and  others,  and  who  has  never  had  any  legal  or  equitable  title 
to  the  property,  which  was  ordered  sold  not  as  his  property  for 
the  satisfaction  of  a  debt  against  him,  but  as  property  fraudulently 
purchased  with  the  money  of  the  complainant  and  as  a  means  of 
recovering  such  money,  cannot  complain  that  the  property  was 
sold  without  a  right  of  redemption. 

5.  Same — when  a  decree  against  a  bona  fide  purchaser  is  not 
wrongful.  A  decree  in  a  proceeding  agcLinst  persons  who  had 
fraudulently  used  complainant's  money  to  buy  land  is  not  wrong- 
ful as  to  a  bona  fide  purchaser  from  such  persons,  where  its  only 
effect,  as  to  such  purchaser,  is  to  require  her  to  carry  out  her 
contract  at  the  suit  of  the  complainant,  whose  money  paid  for  the 
property  which  she  purchased. 

6.  Accounting — when  it  is  not  error  to  fail  to  credit  amount 
of  checks.  Failure  of  the  court,  in  stating  an  account,  to  credit 
the  amount  of  certain  checks  by  the  defendant  to  the  complainant 
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is  not  error,  where  the  checks  were  given  before  the  execution  of 
certain  trust  deeds  which  fixed  the  amount  of  the  then  existing  in- 
debtedness, and  where  the  defendant  does  not  show  that  the  checks 
were  given  on  account  of  the  transaction  involved  and  not  on  ac- 
count of  other  transactions  the  parties  had  had. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Oscar  E.  Heard, 
Judge,  presiding. 

Robert  R.  Baldwin,  for  plaintiffs  in  error. 

Carlos  S.  Hardy,  for  defendant  in  error. 

Mr.  Justice  Cartwrigiit  delivered  the  opinion  of  the 
court : 

During  the  transactions  in  question  in  this  case  and 
hereinafter  recited,  John  A.  Hinsey  was  president  and 
Henry  B.  Stolte  was  secretary  of  the  board  of  control  of 
defendant  in  error,  the  Supreme  Lodge  Knights  of  Pythias, 
a  corporation  organized  under  an  act  of  Congress  of  the 
United  States  for  fraternal  and  benevolent  purposes  and 
forbidden  to  engage  in  any  business  for  gain.  The  board 
of  control  had  the  management  of  the  funds  of  the  in- 
surance department  conducted  by  the  corporation  under  the 
name  of  the  "Endowment  Rank,"  with  authority  to  hold 
and  disburse  the  fund,  and,  when  the  amount  in  the  fund 
would  justify  such  action,  to  direct  the  investment,  or  part 
of  it,  in  readily  convertible  securities.  On  April  4,  1895, 
Hinsey  and  Stolte,  as  president  and  secretary  of  the  board, 
drew  a  warrant  on  the  First  National  Bank  of  Chicago, 
depositary,  of  the  fund,  for  $8000,  payable  to  the  order  of 
Erastus  Sipperly,  one  of  the  plaintiffs  in  error,  and  Sip- 
perly  drew  that  amount  from  the  bank.  With  the  money 
thus  secured  Sipperly  purchased  from  the  Illinois  Trust  and 
Savings  Bank  a  certificate  of  sale  executed  by  Thomas  TaJ^- 
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lor,  master  in  chancery  of  the  circuit  court  of  Cook  county, 
dated  December  27,  1894.  The  certificate  was  assigned 
by  the  bank  to  the  board  of  control  in  consideration  of 
$7352.25,  and  the  rest  of  the  money  was  expended  in  re- 
demption from  tax  sales  and  in  depositing  with  the  master 
an  amount  to  cover  taxes  that  would  become  due  before 
the  period  of  redemption  would  expire.  No  obligation  to 
re-pay  the  money  was  given  by  anyone.  Soon  afterward 
Sipperly  applied  to  William  Garnett,  owner  of  the  equity 
of  redemption,  and  purchased  the  same  for  $900,  taking  a 
quit-claim  deed  to  Wallace  D.  Millard,  a  person  without 
property  or  means,  an  employee  of  the  Chicago,  Milwaukee 
and  St.  Paul  Railroad  Company  under  Hinsey,  who  was 
general  claim  agent  of  that  company.  The  deed  to  Millard 
was  made  October  31,  1895,  and  the  consideration  of  $900 
was  paid  out  of  the  proceeds  of  a  warrant  for  $1000  drawn 
by  Hinsey  and  Stolte,  as  president  and  secretary  of  the 
board  of  control,  on  the  First  National  Bank.  Millard  exe- 
cuted a  declaration  of  trust  dated  October  30,  1895,  in 
which  he  declared  that  the  conveyance  to  him  by  Garnett 
of  the  equity  of  redemption  was  made  and  was  then  held 
by  him  in  trust  for  the  use  and  benefit  of  Hinsey,  Stolte 
and  Sipperly,  and  that  he  had  no  interest  therein.  On  No- 
vember II,  1895,  Hinsey  and  Stolte,  as  president  and  sec- 
retary, assigned  the  master's  certificate,  in  the  name  of  the 
board  of  control,  to  Millard,  who  surrendered  it  to  the  mas- 
ter on  March  28,  1896,  and  received  a  deed  of  the  property. 
An  entry  was  made  on  the  investment  journal  of  the  en- 
dowment rank  indicating  a  loan  of  $8000  on  a  certificate 
of  redemption,  together  with  certificates  of  tax  sales,  spe- 
cial assessments  and  certificates  of  deposit  for  redemption, 
describing  the  property  in  question.  Three  days  after  the 
master's  deed  to  Millard  he  quit-claimed  the  property  on 
April  I,  1896,  for  no  consideration  of  any  kind,  to  Elmer 
L.  Parker,  a  claim  agent  of  the  railroad  company  working 
under  Hinsey,  and  on  April  6,  1896,  Parker  made  a  trust 
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deed  to  Charles  T.  Allyn  as  trustee,  with  Stolte  as  succes- 
sor in  trust,  purporting  to  secure  the  defendant  in  error  in 
the  sum  of  $9000,  with  six  per  cent  interest,  conveying  a 
part  of  the  premises  bought  with  its  money  and  described 
in  the  master's  deed,  but  leaving  out  a  strip  of  land  60  feet 
wide  and  1906.87  feet  long,  extending  north  and  south 
along  an  alley,  and  divided  into  three  lots.  Parker  was  not 
only  worthless  from  a  financial  standpoint,  but  he  did  not 
expect  to  pay  the  notes  and  it  was  not  understood  that  he 
would  do  so.  The  notes  and  trust  deed  were  accepted  by 
Hinsey  and  Stolte  for  the  board  of  control  in  place  of  the 
$8000  and  $1000  taken  from  the  funds  and  appropriated 
by  Hinsey,  Stolte'  and  Sipperly,  and  an  entry  was  made  on 
the  investment  journal  of  the  supposed  loan  to  Parker.  On 
April  24,  1896,  the  board  of  control  at  a  meeting,  in  igno- 
rance of  the  facts,  approved  the  pretended  loan.  Sipperly 
negotiated  with  Charles  F.  Swigart  for  another  piece  of 
property,  and  on  April  11,  1896,  Hinsey  and  Stolte,  as 
president  and  secretary,  drew  a  warrant  on  the  bank  for 
$10,000  in  favor  of  F.  R.  Baldwin,  a  clerk  in  the  employ 
of  Sipperly,  and  Baldwin  endorsed  the  warrant  and  de- 
livered it  to  Sipperly.  Baldwin  was  used  as  Millard  and 
Parker  were, — merely  as  a  dummy.  Sipperly  paid  $8500 
out  of  the  $10,000  for  the  land  and  used  the  remainder  in 
payment  of  taxes  and  other  charges  thereon.  The  property 
was  conveyed  to  Parker  and  he  executed  a  declaration  of 
trust  on  April  25,  1896,  declaring  that  he  held  all  the  prop- 
erty conveyed  to  him,  in  trust  for  Hinsey,  Stolte  and  Sip- 
perly. Parker  laid  out  the  tract  of  land  last  purchased,  with 
that  which  had  been  omitted  from  the  first  trust  deed,  into  a 
subdivision  named  "Erastus  Sipperly's  subdivision,"  divided 
into  four  blocks  and  containing  eighty  lots.  May  25,  1896, 
Parker  executed  a  second  trust  deed  to  Charles  T.  Allyn  as 
trustee,  with  Stolte  as  successor  in  trust,  to  secure  the  $10,- 
000  used  in  buying  the  last  piece  of  property,  conveying 
fifty  of  the  lots  and  omitting  thirty,  the  title  of  which  re-t 
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mained  in  Parker.  After  the  execution  of  that  trust  deed 
Parker  conveyed  the  thirty  lots  omitted  to  Stolte,  who  con- 
veyed ten  of  the  lots  at  the  direction  of  Sipperly  and  held 
the  remaining  twenty  for  himself  and  Hinsey.  A  minute 
of  the  supposed  $10,000  loan  was  entered  on  the  invest- 
ment journal  of  the  defendant  in  error.  The  property  was 
all  bought  with  funds  of  the  endowment  rank,  and  by  their 
manipulation,  Hinsey,  the  president,  Stolte,  the  secretary, 
and  Sipperly,  their  confederate,  appropriated  thirty  lots  to 
their  own  use  without  paying  a  dollar  for  them.  On  No- 
vember 25,  1895,  Millard  had  given  Sipperly  written  au- 
thority to  sell  lots  in  the  first  purchase  and  to  make  con- 
tracts with  purchasers,  and  on  June  i,  1896,  Parker  gave 
Sipperly  similar  authority  with  reference  to  the  lots  in- 
cluded in  the  two  trust  deeds.  A  number  of  lots  were  sold 
to  innocent  purchasers  in  ignorance  of  the  nature  of  the 
transactions  or  the  rights  of  the  defendant  in  error.  The 
board  of  control,  aside  from  the  two  officers,  was  in  igno- 
rance of  the  facts,  but  upon  learning  the  same  a  bill  was 
filed  in  the  name  of  the  defendant  in  error,  against  Hin- 
sey, Sipperly,  Stolte,  Parker  and  others,  asking  to  have  the 
various  conveyances  set  aside  as  against  the  complainant, 
except  as  to  property  which  had  been  sold  to  bona  fide  pur- 
chasers without  notice,  and  for  a  money  decree  against  the 
principal  defendants  guilty  of  the  alleged  frauds,  for  such 
sums  as  they  had  received  by  reason  of  conveyances  to  in- 
nocent purchasers.  The  bill  was  afterward  twice  amended, 
and  the  amended  bill,  upon  which  the  cause  was  heard, 
stated  the  facts  in  substance  as  above  and  prayed  that  an 
accounting  might  be  taken  of  the  moneys  withdrawn  from 
the  fund;  that  the  defendants  who  were  liable  to  the  com- 
plainant be  required  to  pay  the  amount  due  the  complain- 
ant, and  in  default  thereof  the  premises  be  sold  either  under 
the  deeds  of  trust  or  otherwise,  as  the  court  might  deter- 
mine, to  satisfy  the  amounts  so  found  due  and  costs;  that 
the  sale  be  without  redemption  except  as  to  portions  sold 
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to  innocent  purchasers  and  that  the  complainant  have  a 
decree  for  any  deficiency.  Arrolyn  M.  Brooks,  one  of  the 
plaintiffs  in  error,  was  a  purchaser  of  three  lots  in  con- 
sideration of  $1350,  of  which  $25  was  paid  in  cash  and  the 
balance  was  represented  by  her  notes.  By  her  answer  she 
set  out  her  contract  and  the  bona  Me  character  of  her  pur- 
chase. The  answers  of  Hinsey,  Parker  and  Sipperly  de- 
nied the  alleged  fraud  and  averred  that  all  the  transactions 
were  bona  fide,  with  the  knowledge  of  the  board  of  control, 
and  that  the  moneys  taken  from  the  fund  were  loaned. 
The  cause  was  referred  to  a  master- in  chancery  and  was 
heard  on  exceptions  to  his  report.  On  March  22,  1902, 
after  the  bill  was  filed,  Stolte,  who  has  since  died,  conveyed 
for  the  use  of  the  complainant  seventeen  lots  of  which  he 
still  held  the  title.  During  the  hearing  counsel  for  com- 
plainant produced  in  the  court  the  notes  of  Mrs.  Brooks 
which  had  been  delivered  to  him  by  Stolte,  disclaimed 
any  interest  in  the  same  and  offered  to  surrender  them  to 
the  proper  owner.  The  court  entered  a  decree  finding  the 
amount  due  from  Hinsey,  Sipperly  and  the  administratrix 
of  Stolte,  and  ordered  that  if  the  same,  with  interest  at 
five  per  cent  and  costs,  should  not  be  paid  within  ninety 
days,  the  real  estate  not  previously  disposed  of  to  innocent 
purchasers  for  value  should  be  sold  without  the  right  of 
redemption,  and  that  for  any  deficiency  a  decree  should  be 
entered  against  said  defendants  and  that  the  trust  deeds 
and  the  notes  secured  thereby  should  be  canceled,  satisfied 
and  released.  Hinsey,  Sipperly  and  Mrs.  Brooks  sued  out 
a  writ  of  error  from  the  Appellate  Court  for  the  First  Dis- 
trict to  review  the  decree  and  Parker  appealed  from  it  to 
the  same  court.  The  appeal  was  consolidated  with  the  writ 
of  error.  The  other  parties  whose  names  had  been  used  as 
plaintiffs  in  error  in  suing  out  the  writ  were  severed  and  the 
writ  was  prosecuted  by  those  who  sued  it  out.  The  Appel- 
late Court  affirmed  the  decree,  and  the  writ  of  error  in  this 
case  was  sued  out  from  this  court  to  review  the  judgment 
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of  the  Appellate  Court.  Hinsey  and  Parker  refused  to  as- 
sign errors  on  the  record  of  the  Appellate  Court,  stating 
that  after  judgment  of  the  Appellate  Court  an  agreement 
was  entered  into  by  which  they  quit-claimed  all  interest  in 
the  property  in  controversy  to  defendant  in  error,  so  that 
they  had  no  legal  or  equitable  interest  in  the  subject  matter 
of  the  suit.  They  were  severed  on  the  motion  of  Sipperly 
and  Mrs.  Brooks,  who  alone  prosecute  the  writ  of  error  in 
this  court. 

The  above  recital  of  the  facts  is  all  that  is  required  to 
show  that  fraud  was  committed  by  Hinsey,  Stolte  and  Sip- 
perly by  abstracting  funds  from  the  insurance  department 
of  the  complainant  for  the  purpose  of  investment  for  their 
own  benefit  and  falsely  making  the  transactions  appear  as 
loans.  There  is  no  further  controversy  on  that  subject  in 
this  court,  but  Sipperly  alleges  several  reasons  for  a  re- 
versal of  the  judgment  of  the  Appellate  Court,  the  first  of 
which  is  that  the  complainant,  by  filing  the  original  bill, 
sought  to  recover  the  property,  and  was  thereby  estopped 
from  obtaining  a  decree  against  him  for  its  money  invested 
in  the  property.  It  is  doubtless  true  that  one  who  has  been 
defrauded  by  the  use  of  his  funds  for  the  unauthorized  pur- 
chase of  property  may  insist  upon  taking  the  property  if  he 
regards  that  course  for  his  benefit,  or  he  may  disclaim  title 
and  seek  other  remedies.  He  may  proceed  against  the  prop- 
erty substituted  for  the  fund  but  cannot  insist  upon. incon- 
sistent or  repugnant  rights,  and  if  he  has  once  made  an 
election  he  will  be  bound  by  it.  (2  Story's  Eq.  sec.  126; 
Anderson  v.  Chicago  Trust  and  Savings  Bank,  195  111.  341.) 
He  may  follow  the  money  into  the  land  as  a  trust  estate; 
(Rice  V.  Rice,  108  111.  199;  First  Nat.  Bank  v.  Leech,  207 
id.  215;  Verble  v.  Dillow,  218  id.  537;)  and  in  the  latter 
case  a  decree  was  affirmed  which  ordered  the  money  paid 
or  the  land  sold  and  the  proceeds  applied  to  the  payment 
of  the  amount  due.  It  is  necessary,  however,  to  an  elec- 
tion of   remedies  that  the  party  defrauded  should  have 
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knowledge  of  the  material  facts.  (Garrett  v.  Farwell  Co. 
199  111.  436.)  If  a  suit  is  instituted  without  such  knowl- 
edge it  will  not  constitute  an  election  of  remedies.  In  An- 
derson V.  Chicago  Trust  and  Savings  Bank,  supra,  the  bill 
set  up  all  the  material  facts  and  sought  to  have  the  shares 
of  stock  delivered  to  the  complainant,  and  by  that  means 
the  stock  was  tied  up  for  two  years  until  it  was  found  to 
be  worthless,  when  it  would  have  been  inequitable  to  per- 
mit the  complainant,  by  amendment,  to  rescind  the  sale  and 
seek  an  inconsistent  remedy.  The  purpose  of  a  court  of 
equity  is  to  make  a  defrauded  party  whole,  and  if  such  a 
party  were  compelled  to  choose  between  affirmance  of  a 
fraudulent  conversion  of  his  money  into  land  or  a  personal 
judgment  against  the  trustee,  it  might  often  result  that  a 
part  of  the  fund  would  be  lost.  The  property  might  not 
be  sufficient  to  reimburse  the  party  for  his  loss  and  the  per- 
sonal responsibility  of  his  trustee  might  not  extend  to  the 
full  amount  taken.  In  this  case  the  complainant  by  the 
original  bill  did  not  affirm  the  transactions  but  asked  the 
court  to  set  aside  the  assignment  to  Millard  and  all  the  sub- 
sequent deeds  and  trust  deeds,  to  authorize  the  master  in 
chancery  to  convey  the  property  to  complainant  except  so 
far  as  other  parties  had  acquired  good  title  to  portions  of 
the  land,  and  that  the  defendants  who  were  parties  to  the 
fraud  should  be  decreed  to  pay  such  sums  as  might  be  found 
due  complainant  by  reason  of  their  fraudulent  acts,  and  such 
additional  sums  as  the  court  might  find  due  by  reason  of 
conveyances  to  innocent  purchasers.  That  prayer  was  for 
a  decree  against  the  parties  guilty  of  the  fraud  for  the  loss 
to  the  complainant  after  deducting  the  value  of  the  prop- 
erty. The  petition  for  the  amendment  of  the  original  bill 
set  out  that  since  it  was  filed  the  complainant  had  learned 
that  all  the  property  not  included  in  the  two  trust  deeds 
had,  prior  to  the  filing  of  the  original  bill,  passed  into  the 
hands  of  innocent  purchasers,  and  it  set  out  the  fact  of  a 
large  number  of  persons  claiming  some  interest  in  the  prop- 
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erty.  The  prayer  was  changed  so  as  to  ask  for  an  account- 
ing, a  lien  against  the  land  into -which  the  complainant's 
money  went  and  a  personal  decree  for  any  deficiency.  Un- 
der the  facts  we  hold  that  the  complainant  was  not  estopped 
by  the  allegations  of  the  original  bill. 

It  is  next  contended  that  the  complainant  did  not  come 
into  a  court  of  chancery  with  clean  hands.  The  particular 
thing  pointed  out  is  the  failure  to  allege  in  the  last  amended 
bill  that  the  complainant  had  previously  procured  Stolte  to 
deed  to  its  solicitor,  for  its  benefit,  the  seventeen  lots  of 
which  he  held  title,  which  does  not  show  the  complainant 
guilty  of  any  fraud  or  wrong  which  would  prevent  relief 
in  equity. 

The  next  proposition  of  Sipperly  is,  that  it  was  error  to 
decree  that  the  property  be  sold  without  a  right  of  redemp- 
tion. The  sale  was  not  to  be  for  any  debt  or  obligation  of 
Sipperly  in  the  statutory  sense  or  any  proper  sense.  It  was 
for  the  enforcement  of  a  lien  on  account  of  the  fraud  and 
wrongful  conduct  of  Sipperly  and  others.  Sipperly  never 
promised  to  pay  anything,  but  procured  the  notes  and  trust 
deeds  to  be  made  by  a  dummy,  and  he  never  had  any  legal 
or  equitable  title  to  the  property.  It  was  ordered  sold,  not 
as  his  property  for  the  satisfaction  of  a  debt  against  him, 
but  as  property  purchased  with  the  money  of  the  complain- 
ant and  as  a  means  of  recovering  such  money. 

It  is  next  argued  that  the  court  erred  in  not  finding  the 
transactions  to  be  usurious.  Counsel  does  not  make  it  clear 
on  what  ground  he  claims  there  was  usury  and  we  are  un- 
able to  discover  any  basis  for  such  a  claim.  The  notes 
secured  by  the  trust  deeds  drew  six  per  cent  interest,  and 
there  is  an  intimation  that  if  the  property  was  held  for  the 
use  of  the  complainant  in  addition  to  the  interest  reserved, 
it  would  amount  to  more  than  legal  interest.  If  that  is  the 
position  of  counsel  it  is  not  worthy  of  comment. 

Complaint  is  made  as  to  the  action  of  the  court  in  rela- 
tion to  items  of  account,  and  it  is  alleged  as  error  that  the 
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court  did  not  find  the  value  of  the  seventeen  lots*  deeded  by 
Stolte  for  the  use  of  complainant  and  credit  the  defendants 
with  their  value  of  the  date  of  the  deed.  Stolte  had  mort- 
gaged the  lots  ta  secure  ten  promissory  notes  for  $200  each, 
and  the  complainant  refused  to  accept  the  lots  with  an  as- 
sumption of  the  mortgage  debt.  We  find  no  evidence  of 
any  value  of  the  lots  above  the  encumbrance  and  it  does 
not  appear  that  they  were  considered  of  sufficient  value  to 
justify  their  redemption.  Counsel  does  not  point  out  any 
evidence  showing  value  above  the  encumbrance  which  ought 
to  have  been  credited  on  the  account. 

It  is  also  claimed  to  be  error  not  to  have  allowed  the 
amounts  of  three  checks  given  by  Sipperly  to  the  complain- 
ant in  1895,  before  the  execution  of  the  trust  deeds.  There 
were  two  other  real  estate  deals  of  a  similar  nature  relat- 
ing to  other  property,  and  it  does  not  appear  that  the  checks 
were  given  on  account  of  these  transactions  and  not  on  ac- 
count of  one  of  the  others.  The  burden  was  on  the  defend- 
ants to  prove  payment,  but  at  any  rate  the  checks  were 
given  before  the  trust  deeds,  which  fixed  the  amount  of  the 
then  existing  indebtedness,  and  the  court  did  not  err  in  fail- 
ing to  credit  them. 

Complaint  is  made  of  the  failure  to  allow  some  other 
items,  but  the  complaints  are  clearly  groundless  and  do  not 
require  notice  in  detail. 

Arrolyn  M.  Brooks  claims  that  she  has  been  wronged 
in  some  way,  but  all  that  was  required  of  her  was  to  carry 
out  her  contract  at  the  suit  of  the  party  whose  money  paid 
for  the  property  which  she  got.  Her  counsel  says  that  the 
court  erred  in  decreeing  a  sale  of  her  property  at  the  in- 
stance of  a  complainant  not  shown  to  be  the  owner  of  her 
notes,  but  the  notes  were  brought  into  court  by  the  solicitor 
for  the  complainant  to  be  surrendered,  and  she  was  fully 
protected. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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« 

The  People  ok  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  John  Bolik,  Plaintiff  in  Error. 

Opinion  filed  October  26,  ipof^, 

1.  Criminal  law — party  not  entitled  to  instruction  unless  it  is 
in  proper  form.  The  right  of  a  defendant  to  an  instruction  with 
reference  to  his  defense  of  alibi  is  the  right  to  an  instruction  in 
proper  form,  and  he  is  not  entitled  to  one  which  calls  attention  to 
the  evidence  of  the  alibi  alone. 

2.  Sam£ — the  jury  must  consider  whole  evidence  and  not  that 
touching  an  alibi  alone.  It  is  the  duty  of  the  jury  in  a  criminal 
case  to  consider  all  the  evidence,  including  the  criminating  evi- 
dence as  well  as  the  evidence  on  the  defense  of  alibi,  as  it  is  a 
reasonable  doubt  on  the  whole  evidence,  and  not  as  to  a  particular 
fact,  which  will  authorize  acquittal. 

3.  Rape — when  a  judgment  of  conviction  will  be  reversed.  A 
judgment  of  conviction  for  rape  will  be  reversed  by  the  Supreme 
Court  where  the  only  evidence  for  the  People  is  that  of  the  com- 
plaining witness,  which  is  flatly  contradicted  by  the  defendant  and 
other  witnesses,  and  which  is  so  unreasonable  and  inconsistent  as 
to  raise  a  grave  doubt  of  the  defendant's  guilt  and  to  lead  to  the 
conclusion  that  the  verdict  was  the  result  of  passion  or  prejudice 
on  the  part  of  the  jury. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  William  H.  McSurely,  Judge,  presiding. 

A.  J.  Bedard,  and  Samuel  Spitzer,  for  plaintiff  in 
error. 

W.  H.  Stead,  Attorney  General,  and  John  E.  W. 
Wayman,  State's  Attorney,  (June  C.  Smith,  and  John 
T.  Fleming,  of  counsel,)  for  the  People. 

Per  Curiam:  The  plaintiff  in  error  was  convicted  in 
the  criminal  court  of  Cook  county  of  rape  and  sentenced 
to  the  penitentiary  for  two  years. 

The  complaining  witness,  Mamie  Hanson,  a  girl  fifteen 
years  old,  testified  that  she  was  a  stenographer  employed 
by  plaintiff  in  error  at  his  paint  store,  2007  North  Halsted 
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street,  Chicago,  Illinois,  the  last  two  weeks  of  December, 
1908;  that  thereafter,  on  January  9,  1909,  she  asked  the 
plaintiff  in  error,  over  the  telephone,  for  employment,  and 
was  told  that  he  had  some  contracts  to  write;  that  she 
thereupon  called  at  his  place  of  business  about  5  :oo  o'clock 
P.  M.  on  that  date  and  worked  for  him  an  hour,  and  also 
the  next  day  and  the  following  Monday,  January  11,  the 
date  on  which  the  assault  is  alleged  to  have  been  commit- 
ted ;  that  some  time  between  5  :oo  and  5 130  P.  M.  plain- 
tiff in  error  called  her  to  the  back  of  the  store  and  ravished 
her  against  her  will  and  despite  her  resistance.  On  cross- 
examination  she  stated  that  she  made  no  outcry;  that  the 
assault  lasted  about  two  minutes ;  that  persons  might  have 
come  in  the  store  while  they  were  in  the  back  but  that  she 
saw  no  one  when  she  returned  from  the  rear;  that  after 
the  assault  plaintiff  in  error  unlocked  the  front  door;  that 
she  then  went  away  and  met  one  William  C.  Churchill  on 
a  comer  near  plaintiff  in  error's  store  and  was  with  him 
until  about  8  :oo  o'clock  P.  M.,  and  that  she  told  him  what 
had  occurred.  She  was  brought  into  the  North  Avenue  po- 
lice station  from  a  friend's  house  some  three  weeks  after 
the  alleged  assault.  Up  to  that  time  she  did  not  tell  any- 
one, except  Churchill,  about  what  had  transpired.  Sh'e  ad- 
mitted that  she  had  made  a  complaint  and  testified  before 
the  grand  jury  against  Churchill. 

Plaintiff  in  error  testified  that  he  was  thirty  years  of 
age,  married,  and  was  a  painting  contractor.  He  denied 
having  committed  the  assault  or  having  had  sexual  inter- 
course with  the  complaining  witness  on  the  date  charged 
or  at  any  other  time,  claiming  that  on  the  day  in  question 
he  was  attending  a  sick  horse  and  did  not  reach  his  store 
until  between  6  :oo  and  7  :oo  o'clock  P.  M.,  when  he  found 
several  of  his  workmen  waiting  for  him.  One  of  these 
workmen  testified  that  on  January  11,  1909,  he,  with  sev- 
eral other  workmen,  reached  plaintiff  in  error's  store  from 
a  job  about  5:00  or  5:15  P.  M.  and  saw  the  complaining 
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witness  at  her  desk,  dressed  for  the  street;  that  she  stated 
that  Bolik,  before  going  away  early  in  the  day,  asked  her 
to  remain  until  the  workmen  arrived;  that  she  then  went 
away,  leaving  him  and  the  other  workmen  waiting  for  Bo- 
lik, who  arrived  about  6:oo  o'clock.  Dr.  E.  L.  Quitman, 
a  veterinary  surgeon,  testified  that  he  was  with  plaintiff  in 
error  on  said  date  between  4  -.30  and  5 130  P.  M.  attending 
a  sick  horse  belonging  to  plaintiff  in  error,  at  733  Wells 
street,  which  is  about  three  miles  from  said  paint  store. 
Several  neighbors  and  associates  testified  that  plaintiff  in 
error's  general  reputation  for  chastity  was  good.  The  ab- 
stract is  in  narrative  form,  and  the  foregoing  is  the  sub- 
stance of  all  the  testimony  preserved  in  the  record. 

Plaintiff  in  error  contends  that  the  evidence  does  not 
support  the  verdict.  The  only  testimony  for  the  State  was 
that  of  the  complaining  witness,  and  is  in  absolute  conflict 
with  the  testimony  of  plaintiff  in  error  and  two  other  wit- 
nesses. Her  testimony  is  apparently  unreasonable  in  sev- 
eral particulars.  She  admitted  that  she  made  no  outcry, 
and  that  persons  may  have  come  into  the  store  during  the 
time  of  the  alleged  attack.  She  stated  that  immediately 
thereafter  plaintiff  in  error  unlocked  the  front  door.  She 
made  no  complaint  against  the  plaintiff  in  error  until  three 
weeks  later,  after  she  was  brought  to  the  North  Avenue 
police  station,  and  told  no  one  about  it  until  that  time,  ex- 
cept the  young  man  she  was  with  that  evening  and  against 
whom  she  later  made  a  complaint,  apparently  of  the  same 
character  as  this  charge,  although  the  record  does  not  show 
clearly  what  the  complaint  was.  As  we  said  in  Rucker  v. 
People,  224  111.  131,  in  discussing  the  conduct  of  the  com- 
plaining witness  in  a  case  of  a  very  similar  nature:  "Her 
conduct  was  wholly  inconsistent  with  the  acts  of  a  girl  en- 
tirely innocent  and  upon  whom  a  dastardly  outrage  had 
been  committed." 

While  this  court  is  committed  to  the  fullest  extent  to 
the  doctrine  that  the  jury  are  the  judges  of  the  facts  and 
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the  weight  of  the  evidence  in  all  criminal  cases,  yet  it  is 
the  duty  of  this  court  to  carefully  review  the  evidence,  and 
where  we  believe  the  conviction  is  based  upon  unsatisfac- 
tory evidence,  or  where,  after  a  patient  consideration  of  the 
evidence,  there  remains  such  grave  and  serious  doubt  of 
the  guilt  of  the  accused  as  leads  to  the  conclusion  that  the 
verdict  of  the  jury  is  the  result  of  prejudice  or  passion  and 
not  of  that  calm  and  deliberate  consideration  of  the  evi- 
dence which,  the  law  requires,  then  we  should  so  find.  (Kel- 
ler  V.  People,  204  111.  604;  Dahlberg  v.  People,  225  id. 
485.)  We  do  not  think  the  evidence  in  this  record  was 
sufficient  to  justify  the  conviction  for  the  crime  alleged. 

The  further  complaint  is  made  that  the  court  erred  in 
refusing  to  give  two  instructions  for  plaintiff  in  error  with 
reference  to  the  defense  of  alibi.  Counsel  for  plaintiff  in 
error  insist  that  one  of  these  instructions  should  have  been 
given  on  the  authority  of  State  v.  Taylor,  118  Mo.  153, 
and  Burns  v.  State,  75  Ohio  St.  407,  where  instructions  very 
similar  were  approved  by  those  courts.  Counsel  for  de- 
fendant in  error,  on  the  other  hand,  insist  that  this  instruc- 
tion is  not  exactly  like  the  instructions  approved  in  those 
decisions,  and,  as  we  understand  their  argument,  insist  that 
the  instructions  in  those  cases  are  wrong.  Without  passing 
on  the  correctness  of  the  instructions  in  those  cases  or  their 
similarity  to  the  one  here  in  question,  we  deem  it  sufficient 
to  say  that  both  the  instructions  refused  are  subject  to  the 
criticism  that  they  only  call  attention  to  the  evidence  on 
alibi,  when  the  correct  rule  is,  as  has  frequently  been  held 
by  this  court,  that  it  is  the  duty  of  the  jury  to  consider  all 
the  evidence,  as  well  that  touching  the  question  of  alibi 
as  the  criminating  evidence  introduced  by  the  prosecution; 
that  the  reasonable  doubt  the  jury  is  permitted  to  entertain 
must  be  as  to  the  guilt  of  the  accused  on  the  whole  evi- 
dence, and  not  as  to  a  particular  fact  in  the  case.  (Mullins 
V.  People,  no  111.  42;  H Ornish  v.  People,  142  id.  620.) 
While  the  defense  of  alibi  was  raised  by  plaintiff  in  error. 
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he  was  not  entitled  to  have  an  instruction  given  with  ref- 
erence thereto  unless  he  presented  such  an  instruction  in 
proper  form. 

The  judgment  of  the  criminal  court  will  be  reversed 

and  the  cause  remanded.  »  j      j  j  j 

Reversed  and  remanded. 


Joseph  P.  Wui^ler,  Appellee,  vs.  The  Chuse  Grocery 

Company,  Appellant. 

Opinion  Med  October  26,  ipop. 

1.  Infants — contract  of  infant  is  voidable  though  he  is  in  busi- 
ness. The  contract  of  an  infant  is,  in  general,  voidable  by  him, 
and  it  gains  no  additional  force  from  the  fact  that  he  is  engaged 
in  business  for  himself  or  is  emancipated. 

2.  Same — right  of  an  infant  to  disaffirm  contract  exists  for  his 
protection.  The  exercise  by  an  infant  of  his  right  to  disaffirm  his 
contract  may  operate  injuriously  upon  the  other  party,  but  the 
right  exists  for  the  protection  of  the  infant  against  his  own  im- 
providence and  may  be  exercised  entirely  in  his  discretion. 

3.  Same — fact  that  infant's  contract  is  executed  does  not  pre- 
elude  disaffirmance.  The  fact  that  the  contract  of  an  infant  has 
been  executed  does  not  preclude  its  disaffirmance  by  him,  as  there 
is  no  distinction  in  that  respect  between  executed  and  executory 
contracts.  (Chicago  Mutual  Life  Indemnity  Ass,  v.  Hunt,  127  111. 
257,  explained.) 

4.  Same — voluntary  payments  may  be  recovered  by  an  infant — 
rule  as  to  returning  consideration.  Voluntary  payments  made  by 
an  infant  under  his  contract  may  be  recovered  when  he  disaffirms 
the  contract,  and  while  he  must  return  such  part  of  the  consider- 
ation as  remains  in  his  possession,  yet  if  he  has  lost  or  expended 
it  it  need  not  be  restored. 

5.  Same — when  contract  may  be  avoided  either  after  or  during 
minority.  Contracts  concerning  personal  property  and  executory 
agreements  may  be  avoided  by  an  infant  either  after  or  during 
his  minority. 

6.  Same — infant  may  disaffirm  purchase  of  capital  stock  and  re- 
cover purchase  money.  Shares  of  stock  in  a  corporation  are  per- 
sonal property,  and  a  purchase  of  such  stock  by  an  infant  from 
the  corporation  may  be  disaffirmed  by  him  during  minority  or  af- 
ter, and  he  may  return  the  stock  and  recover  the  purcliase  money. 
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7.  Same — cancellation  of  stock  certificate  is  restoration.  In  a 
proceeding  by  an  infant  against  a  corporation  to  repudiate  his  pur- 
chase of  stock  and  recover  the  purchase  money,  a  provision  of  the 
decree  that  the  certificate  of  stock  be  canceled  amounts  to  surren- 
der of  the  stock  by  the  infant  and  restoration  to  the  corfwration. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  St.  Clair  county ;  the  Hon.  B.  R.  Burroughs,  Judge, 
presiding. 

L.  D.  Turner,  and  L.  D.  Turner,  Jr.,  for  appellant. 

Dill  &  P^ingsten,  and  Schaefer,  Farmer  &  Kru- 
GER,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  appellee  filed  a  bill  for  relief  against  the  appellant, 
and  the  circuit  court  decreed  the  payment  of  $1500  by  the 
appellant  to  the  appellee  and  the  cancellation  of  a  certificate 
for  fifteen  shares  of  the  capital  stock  of  appellant  held  by 
the  appellee.  This  decree  having  been  affirmed  by  the  Ap- 
pellate Court,  an  appeal  is  prosecuted  to  reverse  the  judg- 
ment of  the  latter  court. 

The  appellee  was  a  minor  when  the  bill  was  filed  and 
when  the  cause  was  heard.  In  May,  1905,  the  appellant 
corporation  was  organized  to  carry  on  a  mercantile  busi- 
ness with  a  capital  stock  of  $4500,  of  which  the  appellee 
subscribed  and  paid  for  fifteen  shares  of  $100  each.  He 
acted  as  secretary  and  treasurer  of  the  corporation,  and  was 
a  salesman  and  book-keeper  thereof  at  $12  a  week  during 
the  first  year  and  at  $15  a  week  thereafter  until  after  he 
began  this  suit,  in  December,  1908.  Having  become  dis- 
satisfied with  the  conduct  of  the  business,  appellee  filed  a 
bill  charging  mismanagement  thereof,  repudiating,  on  ac- 
count of  his  minority,  his  contract  for  said  stock  and  re- 
fusing to  be  bound  thereby,  offering  to  return  the  certificate 
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for  said  stock,  and  praying  for  an  accounting,  the  appoint- 
ment of  a  receiver  and  general  relief. 

The  position  of  the  appellant  is,  that  an  infant,  having 
advanced  money  upon  a  contract  voidable  because  of  his 
infancy,  cannot  rescind  the  contract  and  recover  the  money, 
and  that  he  cannot  elect  to  avoid  the  contract  during  his 
infancy.  The  contract  of  an  infant  is,  in  general,  voidable 
by  him,  and  gains  no  additional  force  from  the  fact  that 
he  is  engaged  in  business  for  himself  or  is  emancipated. 
The  exercise  of  his  right  to  disaffirm  his  contract  may  op- 
erate injuriously  and  unjustly  against  the  other  party,  but 
the  right  exists  for  the  protection  of  the  infant  against  his 
own  improvidence  and  may  be  exercised  entirely  in  his  dis- 
cretion. The  fact  that  the  contract  has  been  executed  is 
immaterial.  There  is  no  distinction  between  executed  and 
executory  contracts,  so  far  as  the  right  of  disaffirmance  is 
concerned. 

The  appellant  has  cited  the  case  of  Chicago  Mutual  Life 
Indemnity  Ass,  v.  Hunt,  127  111.  257,  in  which  the  court, 
in  determining  the  right  of  the  association  to  admit  minors 
to  membership,  used  the  following  language  (p.  277)  :  "If 
an  infant  performs  the  conditions  prescribed  in  the  certifi- 
cate, he,  the  same  as  an  adult,  becomes  entitled  to  the  bene- 
fits thereby  secured.  If  he  fails  to  perform,  his  member- 
ship ceases,  and  that  is  all.  We  do  not  assent  to  the  view 
that,  as  a  further  consequence  of  his  disability,  he  may  re- 
cover back  the  dues  and  assessments  he  may  have  already 
paid.  *If  an  infant  advances  money  on  a  voidable  contract 
which  he  afterwards  rescinds,  he  cannot  recover  this  money 
back,  because  it  is  lost  to  him  by  his  own  act,  and  the 
privilege  of  infancy  does  not  extend  so  far  as  to  restore 
this  money  unless  it  was  obtained  by  fraud.' — i  Parsons  on 
Contracts,  332." 

This  language  of  the  court  used  in  argument  was  not 
essential  to  the  decision  and  the  quotation  from  Parsons  is 
at  variance  with  authority  and  the  doctrine  now  accepted. 
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If  the  fact  that  the  payment  of  money  upon  his  contract 
was  voluntary  precluded  its  recovery,  the  right  to  avoid 
the  contract  would  be  no  protection  to  an  infant  against  his 
inexperience  and  the  wiles  of  swindlers  and  cheats.  Such 
voluntary  payment  may  be  recovered  upon  the  avoidance  of 
the  contract.  (Shurileff  v.  Millard,  12  R.  I.  272;  Robinson 
V.  Weeks,  56  M^.  102;  Ruchisky  v.  DeHavenj  97  Pa.  St. 
202.)  The  consideration,  or  such  part  of  it  as  remains  in 
the  possession  or  control  of  the  minor,  must  be  returned,  but 
if  he  has  lost  or  expended  it,  so  that  he  cannot  restore  it, 
he  is  not  obliged  to  make  restitution,  {Craig  v.  VanBebber, 
100  Mo.  584;  Reynolds  v.  McCurry,  100  111.  356.)  Con- 
tracts concerning  personal  property  and  executory  agree- 
ments may  be  avoided  by  the  infant  either  during  or  after 
his  minority.  (Childs  v.  Dobbins,  55  Iowa,  205;  Chapin 
v.  Shafer,  49  N.  Y.  407;  Robinson  v.  Weeks,  supra.)  The 
shares  of  capital  stock  of  a  corporation  are  personal  prop- 
erty, the  same  as  promissory  notes  or  bonds.  {Cooper  v, 
Corbin,  105  111.  224.)  An  infant's  purchase  of  such  stock 
is  voidable,  and  he  may,  at  his  election,  avoid  it  and  re- 
cover the  purchase  money.  {Indianapolis  Chair  Manf.  Co, 
V.  Wilcox,  59  Ind.  429;  White  v.  New  Bedford  Cotton- 
Waste  Corporation,  178  Mass.  20.)  The  appellee  having 
offered  to  return  the  stock  which  he  had  received  under  the 
contract,  was  entitled  to  the  return  of  the  purchase  money 
he  had  paid. 

The  certificate  of  stock  held  by  the  appellee  was  merely 
the  evidence  of  his  rights  as  a  stockholder.  The  contract 
by  which  he  became  a  stockholder  having  been  avoided,  the 
decree  properly  provided  for  the  cancellation  of  the  certifi- 
cate, which  amounted,  in  effect,  to  the  surrender  of  the 
stock  by  appellee  and  its  restoration  to  appellant. 

The  judgment  is  affirmed.  judgment  aMrmed. 
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Myrtle  Aldrich,  Admx.,  Appellee,  vs.  The  Illinois 
Central  Railroad  Company,  Appellant. 

Opinion  filed  October  26,  Jpop. 

1.  Fellow-servants — co-operation  must  be  in  particular  em- 
ployment. To  make  servants  of  the  same  master  fellow-servants 
under  the  first  branch  of  the  fellow-servant  rule,  relating  to  co- 
operation, it  is  necessary  that  the  servants,  at  the  time  of  the  in- 
jury, be  co-operating  with  each  other  in  a  particular  work,  and  it 
is  not  enough  that  they  are  servants  of  the  same  master  and  are 
co-operating  in  the  general  business. 

2.  Same — whether  relation  of  fellow-servants  exists  is  a  mixed 
question  of  law  and  fact.  The  definition  of  "fellow-servants"  is 
for  the  court,  but  whether  certain  employees  of  a  common  master 
fall  within  that  definition  is  a  question  of  fact,  and  hence  the  ques- 
tion whether  the  relation  exists  in  a  particular  case  is  a  mixed 
question  of  law  and  fact. 

3.  Same — condition  under  which  the  relation  of  fellow-servants 
becomes  a  question  of  law.  The  question  whether  the  relation  of 
fellow-servants  exists  becomes  one  of  law  only  when  there  is  no 
dispute  with  reference  to  the  facts  and  when  the  evidence  and  all 
the  legitimate  conclusions  to  be  drawn  therefrom  are  such  that  all 
reasonable  men  will  agree  to  the  existence  of  such  relation. 

4.  Same — freight  crews  in  same  "chain  gan^'  are  not  neces- 
sarily fellow-servants.  Members  of  a  freight  crew  are  not  neces- 
sarily and  as  a  matter  of  law  fellow-servants  of  the  members  of 
another  freight  crew,  even  though  both  crews  belong  to  the  same 
"chain  gang*'  on  the  same  division  of  a  railroad  and  are  engaged 
in  moving  freight  on  such  division  over  a  double  track  railroad; 
and  this  is  true  though  there  is  some  evidence  tending  to  show 
that  the  duties  of  the  crews  brought  them  into  habitual  association. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Marion  county;  the  Hon.  Albert  M.  Rose,  Judge,  pre- 
siding. 

W.  W.  Barr,  and  Charles  E.  Feirich,  (W.  S.  Ken- 
YON,  of  counsel,)  for  appellant. 

NoLEMAN  &  Smith,  and  W.  F.  Bundy,  for  appellee. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  action  on  the  case  in  the  circtiit  court  of 
Marion  county  by  appellee,  against  appellant,  to  recover  for 
the  death  of  appellee's  intestate  from  an  injury  received 
while  in  the  service  of  appellant  as  a  brakeman.  There  was 
a  trial  by  jury  and  judgment  in  favor  of  the  appellee  for 
$8000.  On  appeal  to  the  Appellate  Court  this  judgment 
was  affirmed,  and  a  further  appeal  has  been  taken  to  this 
court. 

Appellant  has  a  double  track  from  Centralia  to  Mounds, 
in  this  State,  the  south-bound  trains  having  superior  rights 
over  the  west  track  and  the  north-bound  over  the  east 
track.  In  accordance  with  the  rules  of  the  appellant  no 
north-bound  train  has  any  right  to  be  on  the  west  or  south- 
bound track  unless  protected  by  sending  out  a  flagman  to 
warn  any  train  approaching  from  the  north.  On  Octo- 
ber 23,  1907,  the  freight  train  on  which  the  decedent  was 
employed  as  brakeman  left  Centralia  over  the  south-bound 
track,  and  had  reached  a  point  about  a  half  mile  south  of 
Elkville  and  about  a  mile  north  of  Hallidayboro  when  a 
collision  occurred,  which  caused  the  death  of  the  decedent. 
Some  Httle  time  before  this,  another  freight  train  of  ap- 
pellant had  arrived  from  the  south  at  Hallidayboro  station 
and  was  engaged  in  what  is  called  "pulling  the  mine."  At 
Hallidayboro  there  are  two  main  tracks  and  a  passing  track 
between  them.  The  freight  train  going  north  stopped  at 
Hallidayboro  for  the  purpose  of  taking  the  coal  cars  from 
a  switch  track,  and  in  order  to  do  this  the  train  was  pulled 
in  onto  the  passing  track  and  left  standing  there  while  the 
engine  was  cut  off,  went  to  the  north  end  of  the  passing 
track  and  backed  down  the  west  track  to  the  mine.  It  there 
secured  six  cars,  which  were  to  be  put  on  the  front  end  of 
the  train,  and  after  making  the  necessary  movements  to 
get  off  the  mine  tracks  and  get  the  engine  on  the  north 
end  of  the  cars  it  was  handling,  the  engine  with  these  six 
cars  moved  north  up  the  west  main  track  to  a  point  imme- 


404  Aldrich  v.  I.  C.  R.  R.  Co.  [2*1  Dl. 

diately  north  of  the  north  point  of  the  switch,  which  leads 
off  of  the  west  main  track  at  the  north  end  of  the  passing 
track.  Just  as  the  engine  and  train  of  cars  had  started  to 
back  in  off  of  the  main  track  onto  the  north  end  of  the 
passing  track,  the  train  on  which  decedent  was  employed 
came  in  sight  and  a  head-on  collision  followed.  It  is  con- 
ceded that  it  was  then  too  late  to  stop  the  south-bound  train 
and  too  late  for  the  engine  and  six  cars  to  get  out  of  the 
way,  and  it  is  also  conceded  that  it  was  the  duty  of  the 
north-bound  crew,  under  the  circumstances,  to  send  out  a 
flagman  a  sufficient  distance  ahead  to  the  north  to  warn 
trains  and  that  this  precaution  was  neglected.  The  train 
dispatcher  of  appellant  was  located  at  Carbondale.  He 
had  ordered  the  conductor  .of  this  north-bound  train  to 
"pull  the  mine,"  and  knew  that  the  engine  and  cars  would 
have  to  be  on  the  south-bound  track  in  order  to  do  the 
necessary  switching  there,  but  he  failed  to  notify  the  crew 
of  the  train  on  which  decedent  was  employed  that  the  west 
or  south-bound  track  at  the  Ilallidayboro  mine  would  be 
obstructed.  This  was  not  a  meeting  point  or  a  customary 
passing  point  for  these  two  trains  and  neither  of  the  crews 
knew  they  would  meet  there.  There  was  an  electric  sig- 
nal block  eight  or  ten  car-lengths  south  of  the  north  end 
of  the  passing  track,  which  was  constructed  to  work  auto- 
matically. When  there  was  a  train  or  car  south  of  this 
block  the  signal  would  show  a  red  light  to  the  north,  so 
as  to  keep  trains  coming  from  the  north  warned,  but  as 
soon  as  a  car  or  train  passed  out  of  this  block  to  the  north 
the  light  would  show  g^reen.  When  the  switch  at  the  north 
end  of  the  passing  track  was  thrown  to  allow  a  train  of 
cars  to  go  in  on  the  passing  track  the  switch  light  would 
show  red  to  the  north.  At  the  particular  time  of  this  ac- 
cident, however,  sufficient  time  had  elapsed  after  the  engine 
and  cars  got  out  of  the  electric  block  so  that  the  semaphore 
light  would  not  warn  the  oncoming  train,  and  the  switch 
light  was  not  thrown  in  time  to  warn  the  crew  of  the  ob- 
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struction.  In  fact,  the  trainmen  on  the  south-bound  train 
saw  the  headlight  of  the  engine  before  they  saw  any  other 
indication  of  obstruction  on  the  track.  The  evidence  tended 
to  show  that  there  was  considerable  smoke  there,  caused  by 
a  passenger  train,  which  had  just  gone  north.  The  deced- 
ent left  his  widow  and  four  children,  aged  9,  8,  4  atid  ij4, 
respectively.  Twin  children  were  bpm  after  his  death,  on 
April  10,  1908. 

It  is  first  urged  by  appellant,  as  a  matter  of  law,  that 
the  members  of  the  two  train  crews  were  fellow-servants; 
that  both  crews  were  in  what  the  evidence  denominates  the 
"chain  gang  service,"  subject  to  call  to  handle  any  class 
of  freight  along  the  line  of  the  road  that  the  business  might 
call  for;  that  both  crews  at  the  time  of  the  accident  were 
engaged  in  the  particular  business  in  hand, — that  is,  the  op- 
eration of  the  St.  Louis  division  of  appellant's  road.  We 
do  not  think,  under  the  evidence  in  this  case,  that  the  crews 
of  the  two  trains  were  fellow-servants.  "To  create  that 
relation  between  servants  they  must  be  directly  co-operating 
with  each  other  in  a  particular  work  at  the  time  of  the  in- 
jury, or  their  usual  duties  must  be  such  as  to  bring  them 
into  such  habitual  association  as  will  afford  them  the  power 
and  opportimity  of  exercising  an  influence,  each  upon  the 
other,  promotive  of  their  mutual  safety."  (Indiana,  Illi- 
nois and  Iowa  Railroad  Co,  v.  Oistot,  212  111.  429;  Duffy 
V.  Kivilin,  195  id.  630.)  To  make  them  fellow-servants 
under  the  first  branch  of  the  rule  they  must  be  directly  co- 
operating with  each  other  in  a  particular  business  and  in 
a  particular  line  of  employment.  It  is  not  sufficient  that 
they  be  employed  by  the  same  master.  In  order  to  bring 
them  within  the  rule  they  must  directly  co-operate  in  a  par- 
ticular business  as  distinguished  from  indirectly  co-operating 
in  the  general  business  of  the  master.  (Illinois  Steel  Co,  v. 
Ziemkowski,  220  111.  324;  Chicago  and  Eastern  Illinois 
Railroad  Co,  v.  White,  209  id.  124.)  Manifestly,  the  two 
train  crews  were  co-operating  in  the  general  business  of 
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the  master  in  the  operation  of  the  St.  Louis  division  of  ap- 
pellant's railroad  but  not  in  any  particular  business.  One 
train  crew  was  moving  freight  north  on  the  line  of  the  de- 
fendant company  and  the  other  was  moving  freight  south. 
At  the  time  of  the  accident  the  train  crew  going  north  was 
taking  out  coal  cars  from  the  switch  yards  of  the  coal  com- 
pany, while  the  train  going  south  had  nothing  to  do  with 
this  particular  business.  If  the  contention  of  appellant  on 
this  point  were  to  be  upheld,  then  would  it  not  necessarily 
follow  that  every  person  employed  by  the  railroad  company 
on  this  division  of  the  road  would  be  a  fellow-servant  with 
every  other  one,  under  the  first  branch  of  the  rule?  Such 
is  not  the  law. 

It  is  even  more  earnestly  insisted  by  counsel  that  the 
members  of  the  two  train  crews  were  fellow-servants  un- 
der the  second  branch  of  the  rule.  The  engineers  and  con- 
ductors of  both  these  trains  testified  that  they  knew  that 
north-bound  trains  frequently  crossed  the  south-bound  track 
at  Hallidayboro  to  take  cars  from  the  mine  switch  tracks. 
There  was  no  evidence  to  indicate  that  these  train  crews 
had  ever  passed  at  this  point  before  or  to  show  the  extent 
of  the  association  in  the  line  of  their  work  previous  to  this 
accident.  Indeed,  the  only  proof  that  tends  to  indicate  in 
any  manner  any  association  was  that  the  two  train  crews 
were  engaged  in  hauling  freight  on  the  same  division  of  a 
double  track  railroad.  The  definition  of  "fellow-servant" 
is  for  the  court.  Whether  certain  employees  of  a  common 
master  fall  within  the  definition  is  a  question  of  fact,  hence 
whether  or  not  the  relation  exists  is  a  mixed  question  of 
law  and  fact.  (Indianapolis  and  St,  Louis  Railroad  Co.  v. 
Morgenstern,  io6  111.  216;  Hartley  v.  Chicago  and  Alton 
Railroad  Co.  197  id.  440.)  Whether  the  relation  of  fellow- 
servant  exists  only  becomes  a  question  of  law  when  there 
is  no  dispute  with  reference  to  the  facts,  and  when  the  evi- 
dence, and  all  the  legitimate  conclusions  to  be  drawn  there- 
from, are  such  that  all  reasonable  men  will  agree  to  the 
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existence  of  the  relation  of  fellow-servants.  Illinois  South- 
ern Railway  Co.  v.  Marshall,  210  111.  562;  Indiana,  Illinois 
and  Iowa  Railroad  Co.  v.  Otstot,  supra;  Chicago  and  Bast- 
em  Illinois  Railroad  Co.  v.  Driscoll,  176  111.  330;  Illinois 
Steel  Co.  V.  Coffey,  205  id.  206 ;  Chicago  City  Railway  Co. 
V.  Leach,  208  id.  198. 

In  the  case  of  Lake  Brie  and  Western  Railroad  Co.  v. 
Middleton,  142  111.  550,  an  engine  hostler  was  on  an  engine 
which  was  standing  on  the  main  track  near  the  depot  and 
by  the  negligence  of  the  engineer  and  crew  of  an  incom- 
ing train  a  collision  occurred.  In  Mobile  and  Ohio  Rail- 
road Co.  V.  Massey,  152  111.  144,  a  construction  train  and 
a  wild  freight  train  collided  because  of  the  negligence  of 
the  conductor  of  the  construction  train.  In  Chicago  and 
Western  Illinois  Railroad  Co.  v.  Flynn,  154  111.  448,  the 
engineer  of  a  freight  train  was  injured  because  of  the  neg- 
ligence of  the  brakeman  of  another  train  in  not  closing  a 
switch.  In  Chicago  and  Alton  Railroad  Co.  v.  House,  172 
111.  601,  the  fireman  on  a  passenger  train  was  killed  through 
the  neglect  of  the  brakeman  of  a  freight  train  to  close  a 
switch.  In  Chicago  and  Alton  Railroad  Co.  v.  Swan,  176 
111.  424,  the  baggageman  on  a  passenger  train  was  injured 
through  the  negligence  of  the  engineer  on  the  same  train. 
And  in  all  these  cases  it  was  held  that  the  question  whether 
the  doctrine  of  fellow-servants  applied  was  one  of  fact,  to 
be  submitted,  under  proper  instructions,  to  the  jury.  To 
the  same  effect  are  Hartley  v.  Chicago  and  Alton  Railroad 
Co.  supra;  Chicago  and  Eastern  Illinois  Railroad  Co.  v. 
Kimmel,  221  111.  547;  Donk  Bros.  Coal  Co.  v.  Thil,  228 
id.  233 ;  Chicago,  Rock  Island  and  Pacific  Railway  Co.  v. 
Strong,  id.  281 ;  Chicago  Terminal  Railroad  Co.  v.  Red- 
dick,  230  id.  105 ;   Gathman  v.  City  of  Chicago,  236  id.  9. 

While  the  facts  in  this  record  which  would  tend  to 
show  the  relation  of  the  two  train  crews  are  not  in  dispute, 
even  if  it  be  conceded  that  some  of  this  evidence  may  tend 
to  prove  that  the  dutie5  of  the  two  train  crews  brought 
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them  into  habitual  association,  that  evidence  "was  not  of 
such  a  nature  that  but  one  conclusion  could  have  been  drawn 
from  it,  and  therefore  the  question  was  properly  submitted 
to  the  jury."  (Chicago  and  Bastern  Illinois  Railroad  Co. 
V.  White,  supra,  on  p.  131.)  We  do  not  think  anything  is 
said  in  Illinois  Steel  Co.  v.  Coffey,  supra,  Chicago  City  Rail- 
way  Co.  V.  Leach,  supra,  Chicago  and  Alton  Railway  Co, 
V.  Bell,  209  111.  25,  or  Crane  Co.  v.  Hogan,  228  id.  338, 
that  would  lead  to  a  ^contrary  conclusion.  In  these  last 
cases  the  court  was  of  the  opinion  that  the  undisputed  facts 
were  of  such  a  nature  that  all  reasonable  minds  must  nec- 
essarily reach  the  conclusion  that  the  persons  in  question 
were  fellow-servants.  Such  is  not  the  case  here.  The  facts 
are  not  of  such  a  nature  as  to  show  beyond  question  that 
the  relation  of  fellow-servants  existed  between  the  two 
train  crews. 

Our  conclusion  on  the  question  of  fellow-servants  ren- 
ders it  unnecessary  for  us  to  discuss  at  length  the  question 
raised  in  the  briefs  as  to  whether  it  was  the  duty  of  the 
train  dispatcher  of  appellant  to  give  the  crew  of  the  south- 
bound train  notice  of  the  fact  that  the  other  train  crew  was 
taking  out  coal  cars  from  the  Hallidayboro  mine.  We 
deem  it  sufficient  to  say  on  the  facts  in  this  case,  under 
the  rules  of  law  laid  down  by  this  court  in  Rogers  v.  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway  Co.  211 
111.  126,  that  this  was  a  question  of  fact  to  be  determined 
by  the  jury. 

No  other  questions  have  been  raised  in  this  court  in 
the  brief  and  argument  of  appellant.  The  questions  of 
fact  as  to  whether  the  members  of  the  two  train  crews 
were  fellow-servants  and  whether  the  south-bound  crew 
should  have  been  notified  by  appellant  were  properly  sub- 
mitted to  the  jury. 

The  judgment  of  the  Appellate  Court  must  therefore 

be  affirmed.  Judgment  aMrvted. 
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Frederick  H.  Wachsmuth  et  al.  Appellants,  vs.  The 
Penn  Mutuai,  Life  Insurance  Company  et  al.  Ap- 
pellees. 

Opinion  Hied  October  26,  iQop. 

1.  Executors  and  administrators — when  debt  of  executor  to 
estate  must  be  treated  as  .paid.  Where  a  debtor  is  appointed  ex- 
ecutor or  administrator  of  his  creditor's  estate,  and  he  has  at  the 
time  of  such  appointment  sufficient  property  to  pay  his  debts,  in- 
cluding the  one  to  the  estate,  the  law  regards  the  debt  to  the  es- 
tate as  paid  and  the  amount  thereof  as  cash  in  the  hands  of  such 
executor  or  administrator,  notwithstanding  he  may  subsequently 
become  insolvent. 

2.  Same — when  refusal  to  permit  sale  of  land  to  pay  debts  is 
proper.  A  petition  by  executors  to  sell  land  to  pay  debts  of  the 
estate  should  be  denied  where  it  appears  that  the  alleged  deficiency 
of  assets  is  due  to  the  failure  of  the  executors,  who  were  solvent 
at  the  time  of  their  appointment,  to  charge  themselves  with  the 
amount  of  their  personal  indebtedness  to  the  estate  and  inventory 
the  same  as  cash. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Probate 
Court  of  Cook  county;  the  Hon.  Chari.es  S.  Cutting, 
Judge,  presiding. 

Wii^iviAM  Garnett,  (Moran,  Mayer  &'  Meyer,  of 
counsel,)  for  appellants: 

The  executors  in  the  case  at  bar  were  insolvent  at  the 
time  of  their  appointment  and  continued  to  be  down  to  the 
date  of  the  hearing.  Best  v.  Fuller,  185  111.  43;  Atwater 
V.  Bank,  152  id.  605;  Bank  v.  Walton,  5  L.  R.  A.  765. 

Where  an  executor  is  indebted  to  his  testator  and  is 
insolvent  and  unable  to  pay  his  debt  at  the'  time  of  the 
death  of  the  testator,  and  continues  so  to  be,  such  debt 
from  the  executor  will  not  be  treated  as  assets  in  the  hands 
of  the  executor.  In  re  Walker,  125  Cal.  242;  McCarty  v. 
Frazer,  62  Mo.  263 ;  In  re  Georgi,  47  N.  Y.  Sup.  1061 ; 
In  re  HowelVs  Estate,  61  L.  R.  A.  313;  Lyon  v.  Osgood, 
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58  Vt.  707;  State  V.  Gregory,  119  Ind.  503;  Condit  v. 
Winslow,  106  id.  142;  Wilson  v.  Ruthrauff,  82  Mo.  App. 
435;   2  Woerner  on  Administration,  sees.  311,  512. 

AsHCRAFT  &  AsHCRAFT,  and  Chari^s  L.  Barti^ett, 
(Harrison  B.  Riley,  of  counsel,)  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  judgment  of  the  Appellate 
Court  for  the  First  District  affirming  a  decree  of  the  pro- 
bate court  of  Cook  county  which  dismissed  the  petition  of 
Frederick  H.  Wachsmuth  and  Louis  C.  Wachsmuth,  ex- 
ecutors of  the  last  will  and  testament  of  Henry  F.  Wachs- 
muth, deceased,  for  leave  to  sell  lands  to  pay  debts.  The 
executors  have  prosecuted  a  further  appeal  to  this  court. 

Henry  F.  Wachsnluth  died  November  2,  1900,  leaving 
a  last  will,  by  which  he  devised  to  each  of  his  sons  a  piece 
of  real  estate  in  Chicago,  and  to  both  of  them,  share  and 
share  alike,  a  third  piece  of  Chicago  city  property.  His 
sons,  who  are  his  executors  and  appellants  in  this  case, 
were  his  sole  devisees.  It  does  not  appear  that  Henry  F. 
Wachsmuth  owned  any  other  real  estate  than  the  three 
pieces  above  referred  to.  He  left  personal  property  to  the 
amount  of  $5595.08.  The  debts  probated  against  his  estate 
amounted  to  $12,850.33,  thus  showing  a  deficiency  of  per- 
sonal assets  of  $7254.25.  The  petition  to  sell  the  real  es- 
tate was  based  on  a  just  and  true  account  filed  December 
12,  1905,  which  showed  the  deficiency  of  personal  assets  as 
above  stated.  All  of  the  real  estate  of  which  the  testator 
died  seized  was  encumbered  by  trust  deeds  or  mortgages 
placed  thereon  by  the  testator.  The  liabilities  of  the  estate 
under  these  encumbrances  was  $35,500.  One  piece  of  prop- 
erty was  sold  under  foreclosure  and  failed  to  bring  the  full 
amount  of  the  encumbrance  against  it.  The  parcel  of  real 
estate  known  as  the  Forty-seventh  street  property,  which 
was  devised  to  Louis  C.  Wachsmuth,  was  mortgaged  for 
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$ii,ooo.  This  indebtedness  was  paid  with  part  of  the  pro- 
ceeds of  a  $15,000  trust  deed  placed  on  the  property  by 
Louis  C.  Wachsmuth  after  his  father's  death.  This  trust 
deed  was  executed  to  Francis  B.  Peabody,  and  finally,  by 
assignment,  became  the  property  of  the  Penn  Mutual  Life 
Insurance  Company,  and  was  by  that  company  foreclosed 
and  the  property  sold  for  the  amount  of  the  debt  and  costs, 
and  no  redemption  having  been  made,  a  deed  was  issued 
by  the  master  in  chancery  to  the  Penn  Mutual  Life  Insur- 
ance Company  on  October  26,  1904,  and  afterwards  the 
insurance  company  conveyed  the  said  property  and  the  title 
thereto  is  now  in  Bernard  Baumgarden.  The  encumbrance 
upon  the  other  piece  of  property,  which  is  known  in  the 
record  as  the  Rhodes  avenue  property,  was  $10,000,  and  this 
piece  was  devised  to  Frederick  H.  Wachsmuth  by  the  will. 

The  ground  upon  which  the  probate  court  dismissed  ap- 
pellants' petition  was,  that  it  did  not  appear  that  there  was 
any  deficiency  of  personal  assets  to  pay  the  debts  of  the 
estate.  This  holding  is  based  upon  the  admitted  facts  that 
the  executors  were  at  the  time  of  their  appointment  in- 
debted to  their  father's  estate,  on  account  of  money  loaned 
to  them  by  tlieir  father  in  his  lifetime,  in  the  sum  of  $10,- 
000,  and  that  the  property  devised  to  appellants  under  the 
will  was  at  a  fair  market  value  worth  $70,000,  or  $34,500 
more  than  the  aggregate  amount  of  encumbrances  thereon. 

The  evidence  shows  that  the  appellants  had  property  in 
their  own  right  at  the  time  they  were  appointed  executors, 
valued  at  $5000,  and  that  their  personal  liabilities  were  $27,- 
000.  Deducting  the  individual  liabilities  of  the  executors 
from  the  value  of  the  equities  devised  to  them,  it  appears 
that  the  executors  were  solvent  and  able  to  pay  the  $10,000 
indebtedness  which  they  owed  to  their  father's  estate.  Un- 
der these  facts  the  probate  court  held  that  the  debt  due 
from  appellants  to  the  estate  must  be  regarded  as  cash  as- 
sets in  the  hands  of  the  executors  available  for  the  pay- 
ment of  claims  against  the  estate,  and  that  so  regarding 
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this  amount,  and  adding  it  to  the  $5595.08  of  other  per- 
sonal assets  belonging  to  the  estate,  the  deficiency  of  per- 
sonal assets  disappears,  hence  there  was  no  authority,  under 
the  law,  for  resorting  to  a  sale  of  real  estate  to  pay  debts. 
The  Appellate  Court  took  the  same  view  of  this  question 
that  the  probate  court  did  and  affirmed  its  decree. 

The  appellees  have  assigned  cross-errors  on  the  record 
which  call  in  question  the  rulings  of  the  court  on  other 
questions  which  were  decided  in  favor  of  appellees,  but  in 
the  view  which  we  have  of  the  question  already  stated  it 
will  not  be  necessary  for  us  to  either  state  the  facts  out  of 
which  they  arose  or  decide  the  questions  raised  by  the  cross- 
errors  assigned.  The  ultimate  question  to  be  determined  is, 
should  the  $10,000  debt  due  the  estate  from  the  executors 
be  regarded  as  so  much  personal  assets,  which  by  operation 
of  law  is  converted  into  cash  in  the  hands  of  the  executors? 
If  this  question  is  answered  in  the  affirmative,  it  follows, 
as  a  necessary  sequence,  that  there  was  no  deficiency  in  the 
personal  property  and  that  the  decree  dismissing  the  peti- 
tion is  correct. 

Appellees  contend  that  when  a  debtor  is  appointed  ad- 
ministrator of  his  creditor's  estate  the  debt  is  considered 
paid  and  the  administrator  is  chargeable  with  the  amount 
thereof  in  the  settlement  of  his  accounts,  regardless  of  the 
financial  condition  of  the  administrator.  This  contention  is 
supported  to  the  full  extent  claimed  by  appellees  by  the  Su- 
preme Court  of  Massachusetts  in  Leland  v.  Felton,  i  Allen, 
531 ;  by  the  Supreme  Court  of  Ohio  in  McGaughey  v.  Ja- 
coby,  54  Ohio  St.  487;  by  the  Supreme  Court  of  New 
Hampshire  in  Judge  of  Probate  v.  Stdloway,  68  N.  H.  511, 
and  by  the  Supreme  Court  of  Alabama  in  the  case  of 
Wright  V.  Lang,  66  Ala.  389.  It  will  thus  be  seen  that  the 
rule  contended  for  is  not  without  support.  The  reason  upon 
which  these  decisions  rest  is  that  the  administrator  cannot 
sue  himself,  and  that  therefore  when  he  is  appointed  his  debt 
to  the  estate  is  by  a  fiction  of  law  regarded  as  collected  and 
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paid  to  himself,  as  administrator.  The  rule  laid  down  in 
the  foregoing  cases,  which  is  known  as  the  Massachusetts 
rule,  has  been  modified  by  later  cases  in  other  States  so  as 
to  permit  the  administrator  to  show  that  he  was  insolvent 
at  the  time  of  his  appointment  and  so  remained  during  the 
term  of  his  office,  and  thus  relieve  himself  from  the  conse- 
quences of  failing  to  pay  over  money  which  he  never,  in 
fact,  had  and  was  wholly  unable  to  obtain.  The  rule  in 
its  modified  form  is  applied  in  the  following  cases:  In  re 
Walker,  125  Cal.  242;  Baucus  v.  Stover,  89  N.  Y.  i ;  Bau- 
cus  V.  Barr,  107  id.  624,  affirming  45  Hun,  582;  McCarty 
V.  Frazer,  62  Mo.  263 ;  Parker  v.  Irick,  10  N.  J.  Eq.  269 ; 
Rader  v.  Year  gin,  85  Tenn.  486;  McClamrock  v.  Gregory. 
1 19  Ind  503. 

In  the  case  last  above  cited  the  Supreme  Court  of  In- 
diana uses  the  following  language:  "One  question  which 
seems  to  have  been  overlooked  on  the  trial  of  the  cause  was 
the  financial  condition  of  Levin  T.  Miller,  the  administra- 
tor, during  the  period  of  his  administration.  The  money 
collected  by  him  while  professing  to  act  as  the  agent  of 
the  administrator  in  Missouri,  and  for  which  he  had  not 
accounted  when  he  became  administrator,  was  a  claim  in 
favor  of  his  trust,  which  he  should  have  inventoried  and 
changed  himself  with,  and  if  by  the  use  of  due  diligence 
all  or  any  part  of  the  claim  could  have  been  saved  to  the 
estate  his  sureties  are  therewith  chargeable,  but  if  he  was 
hopelessly  insolvent  they  do  not  become  liable  therefor,  the 
burden  as  to  the  question  of  insolvency  being  on  the  ad- 
ministrator and  his  sureties."  Further  on  in  the  opinion 
the  court  says:  "The  debt  of  the  administrator  is  to  be 
accounted  for  as  other  debts  or  assets,  and  he  may  show 
his  insolvency  during  the  period  of  administration  in  dis- 
charge of  his  official  liability." 

So  far  as  we  are  advised  this  question  has  never  been 
passed  on  by  this  court.  It  seems  to  us  that  the  rule  laid 
down  in  Massachusetts  is  liable  to  work  a  great  hardship 
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upon  administrators  and  the  sureties  upon  their  bonds.  To 
compel  sureties  on  administrators'  bonds  to  augment  the 
estate  of  the  deceased  by  requiring  them  to  pay  a  debt 
which  an  insolvent  administrator  happens  to  owe  the  estate 
is  imposing  upon  them  a  burden  not  contemplated  and  in 
many  cases  a  great  hardship.  Leaving  out  of  view  the 
rights  of  the  sureties,  it  would  seem  equally  shocking  to 
our  sense  of  justice  to  proceed  against  an  administrator 
personally  for  a  failure  to  pay  over  money  which  he,  in 
fact,  did  not  have  and  which  he  had  no  means  of  procur- 
ing. Where,  however,  the  administrator  is  solvent,  no  such 
hardship  can  be  imposed  upon  either  the  sureties  or  the  ad- 
ministrator. The  rule  thus  applied  will  accomplish  the  de- 
sired end  in  most  cases  and  avoid  the  harsh  consequences 
that  would  occasionally  result  from  the  application  of  the 
unrestricted  Massachusetts  rule. 

Appellants,  however,  contend  that,  even  under  this  view 
of  the  law,  the  decree  of  the  county  court  is  erroneous,  be- 
cause it  is  said  that  the  administrators  were  not  solvent  at 
the  time  of  their  appointment  and  have  not  been  at  any 
time  since.  This  contention  presents  a  question  of  fact.  As 
already  shown,  the  real  estate  devised  to  appellants  under 
the  will  of  their  father  was  worth  $34,500  over  and  above 
the  encumbrances  thereon.  These  valuations  are  fixed  by 
a  stipulation  of  the  parties.  After  deducting  all  of  the  in- 
debtedness chargeable  against  this  real  estate  there  is  an 
excess  sufficient  to  show  that  appellants  were  solvent  at 
the  time  of  their  appointment  as  executors.  If  they  were 
solvent  at  that  time, — that  is,  if  they  had  property  sufficient 
to  pay  all  of  their  personal  liabilities,  including  the  $10,000 
which  they  owed  their  father's  estate, — they  were  properly 
chargeable  with  their  debt  to  the  estate  and  it  should  have 
been  regarded  as  collected.  It  can  make  no  difference,  with 
the  transmutation  which  the  law  effects  in  the  legal  status 
of  this  debt,  that  afterwards,  through  some  cause,  appel- 
lants became  insolvent  and  finally  unable  to  account  for  the 
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debt  due  the  estate.  The  status  of  the  debt  having  been 
fixed  by  their  appointment  as  executors  and  their  solvency 
at  that  time,  cannot  be  changed  by  subsequent  insolvency 
of  the  administrators.  It  was  not  only  the  duty  of  ap- 
pellants to  charge  themselves  with  the  $10,000  which  they 
owed  the  estate  and  inventory  it  as  cash  on  hand,  but  in 
the  eye  of  the  law  this  was  done.  The  debt  was  paid  to 
the  estate.  In  this  view  there  was  no  deficiency  of  per- 
sonal assets,  and  there  was  no  error  in  dismissing  appel- 
lants' petition. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  People  ex  reL  Oscar  Hebel  et  al.  Appellants,  vs. 
F.  D.  Meacham  et  al.  Appellees. 

Opinion  filed  October  26,  ipop. 

1.  Taxes — tax-payer  who  has  failed  to  file  schedule  may  have 
assessment  reviewed  by  board  of  review.  Paragraph  329  of  the 
Revenue  act,  relating  to  the  review  of  assessments  by  the  board  of 
review,  includes  the  review  by  such  board  of  an  assessment  of  per- 
sonal property  made  by  the  board  of  assessors,  under  paragraph  313 
of  such  act,  against  a  person  who  failed  or  refused  to  file  a  sched- 
ule, for  which  failure  the  board  of  assessors  has  added  a  fifty  per 
cent  penalty  to  the  assessment  made  by  it  against  such  person. 

2.  Same — jurisdiction  of  board  of  review  is  revisory.  Where 
the  board  of  review  reviews  an  assessment  of  personal  property 
made  by  the  board  of  assessors  its  jurisdiction  is  revisory  and  not 
original  in  character,  and  while  it  may  affirm  the  action  of  the 
board  of  assessors  or  raise  or  lower  the  assessment  in  such  man- 
ner "as  shall  appear  to  be  just"  it  has  no  arbitrary  discretion,  and 
has  no  power  to  relieve  a  tax-payer  of  the  penalty  imposed  by  the 
board  of  assessors  for  failure  to  file  a  schedule. 

3.  Same — rule  where  the  board  of  review  changes  assessment 
carrying  a  penalty.  If  the  board  of  review  raises  or  lowers  an 
assessment  of  personal  property  made  by  the  board  of  assessors 
which  carries  a  fifty  per  cent  penalty  for  failure  of  the  tax-payer  to 
file  a  schedule,  it  must  add  to  the  "fair  cash  value"  of  such  prop- 
erty, as  determined  by.  it,  fifty  per  cent  of  such  value  and  extend 
the  aggregate  of  these  two  amounts  as  the  corrected  assessment. 


416  The  People  t;.  Meacham.  [241  III. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

John  C.  Richberg,  (Richberg  &  Richberg,  of  coun- 
sel, )  for  appellants : 

It  is  the  mandatory  duty  of  the  board  of  assessors  to 
impose  a  fifty  per  cent  penalty  upon  property  owners  who 
refuse  to  schedule  their  property.  Peirce  v.  Carlock,  224 
111.  608;  Kurd's  Stat.  1908,  chap.  120,  sees.  24,  313;  Sieg- 
fried V.  Raymond,  190  111.  424. 

The  board  of  review  has  only  the  powers  specifically  de- 
fined by  statute,  and  no  implied  powers  except  such  as  are 
necessary.    27  Am.  &  Eng.  Ency .  of  Law,  ( 2d  ed. )  711. 

The  board  of  review  has  been  granted  no  specific  power 
to  impose  or  remit  penalties  or  to  revise  penal  valuations. 
Kurd's  Stat.  1908,  chap.  120,  sec.  329;  Condit  v.  Wid- 
mayer,  196  III.  623. 

No  implied  power  has  been  given  the  board  of  review 
to  deal  with  penalties  or  penal  valuations.  Such  implica- 
tion would  be  contrary  to  public  policy.  Peirce  v.  Carlock, 
224  111.  608 ;  Bartlctt  v.  Wilson,  59  Vt.  23 ;  State  v.  Ap- 
gar,  31  N.  J.  L.  358;  Charleston  v.  County  Comrs.  loi 
Mass.  87 ;  Adler  v.  Whitbeck,  44  Ohio  St.  539. 

The  absence  of  a  specific  grant  of  power  makes  the  lack 
of  authority  clear  in  a  body  of  such  limited  jurisdiction  as 
the  board  of  review,  hence  the  doctrine  of  acquiescence  does 
not  apply.     Whittemore  v.  People,  227  111.  453. 

Herbert  S.  Duncombe,  and  Frank  L.  Shepard,  for 
appellees : 

The  statute  provides  that  the  board  of  review  may, 
upon  the  application  of  any  tax-payer  or  upon  its  own  mo- 
tion, revise  the  entire  assessment,  or  any  part  thereof,  of 
any  tax-payer,  and  correct  the  same  as  shall  appear  to  it  to 
be  just.  It  shall  assess  all  property  not  assessed  by  the  as- 
sessors, and  alter  the  descriptions  of  property  when  deemed 
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necessary.  It  provides  that  on  complaint  that  any  property 
is  incorrectly  assessed  the  board  shall  review  the  assessment 
and  correct  the  same  as  shall  appear  to  be  just,  and  that  it 
may  increase,  reduce  or  otherwise  adjust  the  assessment  of 
any  individual  or  corporation  on  real  property  or  person- 
alty, making  changes  in  the  valuations  thereof  as  may  be 
just,  and  shall  have  full  power  over  the  assessment  of  any 
individual  or  corporation,  and  may  do  anything  in  regard 
thereto  that  it  may  deem  necessary  to  make  a  just  assess- 
ment. These  provisions  not  only  empower  the  board  of 
review  to  act  in  these  cases,  but  make  it  the  mandatory  duty 
of  the  board  to  do  so.  Kurd's  Stat.  1908,  chap.  120,  sees. 
33"355  Beidler  v.  Kochersperger,  171  111.  563;  Kinley 
Manf,  Co,  v.  Kochersperger,  174  id.  379;  Kochersperger 
v.  Larned,  172  id.  86;  Clock  Co.  v.  Kochersperger,  175  id. 
383;  Felsenthal  v.  Johfison,  104  id."^  21;  Loewenthal  v. 
People,  192  id.  222;  2  Cooley  on  Taxation,  (3d  ed.)  1359. 

The  board  of  assessors  is  not  bound  by  the  schedule 
filed  by  the  tax-payer  but  may  assess  additional  property  to 
such  tax-payer,  and  may  also  increase  the  valuation  of  the 
property  scheduled  by  him.  It  follows  that  the  tax-payer 
is  not  precluded  from  a  hearing  before  the  board  of  review 
by  a  failure  to  file  a  schedule  with  the  board  of  assessors. 
The  schedules  were  disregarded  by  the  board  of  assessors 
and  the  assessments  made  in  higher  amounts  in  the  follow- 
ing cases:  Aycrs  v.  Widmayer,  188  111.  121;  Coxe  BrQs, 
V.  Salomon,  id.  571 ;  Scripps  v.  Board  of  Review,  183  id. 
278;  Railway  Co.  v.  Miller,  72  id.  144;  Tolman  v.  Ray- 
mond, 202  id.  197;  Railway  Co,  v.  People,  195  id.  184. 

The  board  of  review  is  not  bound  by  the  schedule  filed 
by  a  tax-payer  with  the  board  of  assessors.  It  may,  on  its 
own  motion  or  the  complaint  of  another,  review  and  in- 
crease the  assessment 'of  any  tax-payer,  notwithstanding 
the  fact  that  such  tax-payer  has  filed  a  schedule  with  the 
board  of  assessors  and  such  schedule  has  been  adopted  by 
that  board  as  its  valuation  and  assessment  of  his  property. 

t41  — 27 
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It  follows  that  the  board  of  review  mary  review  and  reduce 
an  assessment,  which  may  or  may  not  include  a  penalty, 
made  by  the  board  of  assessors  where  the  tax-payer  has 
filed  no  schedule.  Its  power  is  full,  adequate  and  complete. 
The  schedules  and  assessments  based  thereon  were  disre- 
garded and  the  assessments  increased  by  the  board  of  re- 
view in  the  following  cases:  Tolman  v.  Salomon,  191  111. 
202;  Express  Co.  v.  RayiHond,  189  id.  232;  Earl  &  Wil- 
son V.  Raymond  J  188  id.  15;  Martin  v.  Barnett^  id.  288; 
Pratt  V.  Raymond,  id.  469. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  a  petition  for  a  writ  of  mandamus  filed  by  the 
board  of  assessors  of  Cook  county  against  the  board  of 
review  of  that  county  to  compel  the  board  of  review  to  re- 
move from  the  assessment  books  of  the  county  certain  per- 
sonal property  assessments  reviewed  and  corrected  by  said 
board  of  review  in  the  year  1908  and  to  insert  in  the  place 
therepf,  in  said  books,  the  assessments  made  by  said  board 
of  assessors  for  said  year.  The  board  of  review  filed  an 
answer  to  said  petition  and  the  board  of  assessors  a  de- 
murrer to  said  answer,  which  demurrer  was  overruled,  and 
the  board  of  assessors  having  elected  to  stand  by  its  de- 
murrer, the  suit  was  dismissed,  and  the  board  of  assessors 
has  prosecuted  an  appeal  to  this  court. 

The  pleadings  show  that  in  1908  the  board  of  assessors 
of  Cook  county  required  every  person  in  the  county  to 
make,  sign,  swear  to  and  file  with  said  board  th^  personal 
property  schedule  provided  for  by  the  statute,  and  that  vari- 
ous persons  described  in  said  petition  (naming  them)  neg- 
lected and  refused  to  make  such  schedule  or  to  subscribe 
and  swear  to  the  same  and  file  the  Same  with  the  board  of 
assessors ;  that  the  board  of  assessors  thereupon  listed  the 
personal  property  of  such  persons,  according  to  its  best 
knowledge,   information  and   judgment,   at  its   fair  cash 
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value,  and  added  to  such  valuation  a  penalty  of  fifty  per 
cent  of  such  valuation,  and  entered  the  aggregate  of  such 
assessment  and  penalty  in  the  assessment  books  of  the 
county  as  the  assessment  of  said  persons  and  thereafter  re- 
turned the  assessment  books,  as  provided  by  law ;  that  com- 
plaints in  writing,  alleging  that  their  property  had  been  in- 
correctly assessed  by  the  board  of  assessors,  were  filed  with 
the  board  of  review ;  that  said  board  of  review  thereafter 
reviewed  and  revised  said  assessments  as  to  such  persons 
who  had  neglected  and  refused  to  make,  subscribe,  swear 
to  and  file  with  the  board  of  assessors  a  schedule  of  their 
personal  property,  and  entered  upon  said  assessment  books 
the  result  of  its  action  in  reviewing  and  revising  said  as- 
sessments as  the  true  assessment  of  the  personal  property 
of  such  persons,  and  that  as  the  result  of  such  review  and 
revision  the  board  of  review  in  many  instances  reduced  the 
assessments  of  such  persons,  and  in  some  instances  remit- 
ted the  entire  amount  of  the  penalty  imposed  upon  such 
property  owners  for  a  failure  to  make  and  file  a  schedule 
of  their  personal  property  with  the  board  of  assessors. 

The  board  of  assessors  contends  that  when  an  owner  of 
personal  property,  upon  the  request  of  the  board  of  assess- 
ors, has  neglected  or  refused  to  make,  subscribe  and  swear 
to  the  schedule  of  his  personal  property  and  file  the  same 
with  the  board  of  assessors,  as  provided  by  the  statute,  and 
the  board  of  assessors  has  estimated  the  value  of  his  per- 
sonal property  in  gross,  at  its  fair  cash  value,  and  added  a 
penalty  of  fifty  per  cent  to  such  valuation  and  set  the  same 
down  in  the  <issessor's  books  as  the  total  personal  property 
assessment  of  such  person,  the  board  of  review  is  bound  by 
the  action  of  the  board  of  assessors  and  is  without  jurisdic- 
tion or  authority  to  review  said  assessment  or  to  remit  any 
part  of  such  penalty;  while  the  board  of  review  contends 
that  it  has  the  right  to  review  and  revise  said  assessment 
the  same  as  any  other  assessment,  and  that  it  may  raise  or 
lower  the  assessment  or  remit  said  penalty  and  correct  said 
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estimate  in  such  manner  as  to  the  board  of  review  shall 
seem  just. 

The  statute  (Kurd's  Stat.  1908,  chap.  120,  par.  313,) 
provides  that  the  board  of  assessors  shall  require  every  per- 
son to  make,  subscribe,  swear  to  and  file  the  schedule  pro- 
vided for  by  the  statute,  and  that  if  any  person  shall  neglect 
or  refuse  to  make  and  file  such  schedule  or  to  subscribe  and 
swear  to  the  same,  the  board  of  assessors  shall  list  the  prop- 
erty of  such  person,  according  to  its  best  knowledge,  infor- 
mation and  judgment,  at  its  fair  cash  value,  and  shall  add 
to  such  valuation  an  amount  equal  to  fifty  per  cent  of  such 
valuation,  which  aggregate  amount  shall  be  the  assessment 
of  such  person;  and  paragraph  329  of  said  statute  pro- 
vides, on  complaint,  in  writing,  that  any  property  described 
in  such  complaint  is  incorrectly  assessed,  the  board  of  re- 
view shall  review  the  assessment  and  correct  the  same  as 
shall  appear  to  be  just.  The  language  of  paragraph  329 
is  very  broad,  and,  we  think  it  clear,  applies  to  an  assess- 
ment made  under  the  provisions  of  paragraph  313.  It  states 
that  any  property  which  has  been  incorrectly  assessed  may 
be  reviewed  and  corrected  by  the  board  of  review.  We 
see  no  reason  why  a  person  who  has  failed  to  file  a  schedule 
should  be  required  to  pay  taxes  upon  an  amount  which  is 
too  high  or  be  allowed  to  escape  taxation  by  paying  taxes 
upon  an  assessment  which  is  too  low.  The  penalty  fixed  by 
the  statute  for  a  failure  to  file  a  schedule  is,  that  there  shall 
be  added  to  the  "fair  cash  value"  of  such  person's  property 
"an  amount  equal  to  fifty  per  cent  of  such  valuation,"  and 
not  that  a  person  failing  to  file  such  schedule  shall  be  abso- 
lutely bound  by  the  value  which  the  board  of  assessors  may 
have  fixed  as  the  "fair  cash  value"  of  his  property  and  an 
amount  equal  to  fifty  per  cent  of  such  valuation.  Our  con- 
clusion is,  that  the  property  owner  who  has  failed  to  file  a 
schedule  has  the  right  to  have  the  board  of  review  review 
and  revise  his  assessment,  the  same  as  any  other  tax-payer. 
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It  is  said,  however,  that  the  result  of  this  holding  will 
be  to  permit  a  tax-payer  who  has  failed  to  file  a  schedule 
and  who  has  been  assessed  by  the  board  of  assessors  and 
had  a  penalty  of  fifty  per  cent  of  the  fair  cash  value  of  his 
property  as  fixed  by  the  board  of  assessors  added  to  his  as- 
sessment, to  escape  such  penalty  by  filing  a  complaint  with 
the  board  of  review  for  a  review  of  his  assessment,  as  it  is 
claimed  the  board  of  review  has  no  power  to  impose  a  pen- 
alty, and  if  it  interferes  with  the  assessment  it  must  neces- 
sarily remit  the  penalty.  In  other  words,  if  the  board  of 
review  raises  the  assessment  or  lowers  the  assessment,  the 
assessment  as  corrected  would  be  the  amount  of  the  fair 
cash  value  of  the  property  as  fixed  by  the  board  of  review, 
exclusive  of  the  penalty,  the  result  of  which  would  be  to 
remit  the  penalty.  ^  It  is  true  that  the  board  of  review  is 
given  no  power  to  impose  a  penalty  for  a  failure  to  file  a 
schedule  upon  property  originally  assessed  by  it,  such  as 
omitted  property.  When,  however,  the  board  of  review  re- 
vises the  assessment  of  property  made  by  the  board  of  as- 
sessors its  jurisdiction  is  revisory  and  not  original  in  its 
character,  and  it  may  affirm  the  action  of  the  board  of  as- 
sessors,— that  is,  it  may  neither  raise  nor  lower  the  assess- 
ment made  by  that  body,  or  it  may  raise  or  it  may  lower 
the  assessment.  It  is,  however,  required  by  the  statute,  in 
reviewing  and  revising  an  assessment,  to  correct  the  as- 
sessment in  such  manner  "as  shall  appear  to  be  just," — that 
is,  according  to  law, — and  no  arbitrary  discretion  is  con- 
ferred upon  that  board  by  the  statute,  and  if  a  tax-payer 
has  wrongfully  failed  to  file  a  schedule  of  his  personal  prop- 
erty and  has  incurred  a  penalty  of  fifty  per  cent  upon  its 
"fair  cash  value,"  the  board  of  review  in  that  instance 
would  not  have  the  right  to  relieve  him  of  the  penalty,  but 
under  the  statute  the  board  ti  review,  in  correcting  the  as- 
sessment so  as  to  make  it  a  just  assessment, — that  is,  a 
lawful  assessment, — would  be  required  to  add  to  whatever 
amount  it  found  to  be  the  "fair  cash  value"  of  the  personal 


422  The  People  v.  Meacham.  [241  DL 

property  assessed,  an  amount  eqvial  to  fifty  per  cent  of  the 
amount  so  determined  by  it  as  the  fair  cash  value  of  the 
property,  and  to  extend  upon  the  assessment  books,  as  cor- 
rected by  it,  the  aggregate  of  those  two  amounts  as  the  cor- 
rected assessment. 

We  think  it  clear  from  an  examination  of  all  the  provi- 
sions of  the  act  of  1898  (Kurd's  Stat.  1908,  p.  1809,)  that 
it  was  the  intention  of  the  General  Assembly  that  the  board 
of  review  created  by  that  statute  should  have  the  power  to 
review  all  assessments  of  personal  property  made  by  the 
board  of  assessors,  and  that  an  assessment  made  in  a  case 
where  a  schedule  had  not  been  filed  and  where  a  penalty 
of  fifty  per  cent  of  the  fair  cash  value  of  the  property  as- 
sessed had  been  added,  is  not  taken  out  from  under  the  ju- 
risdiction of  the  board  of  review  by  the  statute.  The  statute 
is  general  in  its  terms  and  confers  upon  the  board  of  re- 
view the  right  to  review  and  correct  assessments  in  all  cases, 
and  as  those  cases  where  penalties  are  imposed  for  a  failure 
to  file  a  schedule  are  not  excepted  from  the  jurisdiction  of 
the  board  of  review,  those  cases  must  be  held  to  be  included 
within  the  general  terms  of  the  statute  which  confers  the 
right  of  review  upon  the  board  of  review.  The  question 
of  the  right  to  maintain  this  suit  upon  the  relation  of  the 
board  of  assessors  has  not  been  raised  or  discussed,  and  the 
fact  that  this  case  has  been  disposed  of  on  its  merits  is 
not  to  be  taken  as  committing  this  court  to  the  view  that 
a  suit  of  this  character  will  lie  upon  the  relation  of  the 
board  of' assessors. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  circuit  court  will  be  affirmed. 

Judgment  afHrmed, 
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August  Becker  et  al.  Appellants,  vs.  Walter  Becker 

et  al.  Appellees. 

Opinion  filed  October  26,  jQOp. 

1.  Contracts — ante-nuptial  contracts  are  generally  recognised 
as  valid.  Contracts  between  parties  contemplating  marriage,  which 
seek  to  preserve  to  each  the  ownership  and  control  of  his  or  her 
separate  property  and  to  provide  for  a  different  disposition  of  the 
property  at  death  than  is  provided  by  the  statute  governing  the 
disposition  of  the  estate  of  a  ^deceased  husband  or  wife,  are  gen- 
erally recognized  as  valid  by  the  courts,  especially  courts  of  equity. 

2.  Sam£ — rule  where  an  estate  is  to  vest  upon  happening  of  an 
event.  Where  an  estate  is  to  vest  upon  the  happening  of  an  event 
it  must  be  shown  that  the  event  has  taken  place,  and  if  the  event 
consists  of  several  particulars  it  must  be  shown  that  every  par- 
ticular has  been  performed. 

3.  Same — legal  title  to  land  does  not  vest  by  contract — specific 
performance.  Where  an  ante-nuptial  contract  provides  that  upon 
the  wife's  death  the  husband  shall  immediately  become  vested  with 
the  title  to  all  her  property,  the  legal  title  to  her  real  estate  does 
not  vest  in  the  husband  at  her  death  but  vests  in  her  heirs;  but 
if  the  husband  has  complied  with  the  conditions  of  the  contract 
he  becomes  the  equitable  owner  of  the  land  and  may  compel  spe- 
cific performance  against  her  heirs  in  a  court  of  equity. 

4.  Same — when  provision  that  the  wife's  property  shall  vest  in 
husband  cannot  be  enforced.  Where  a  provision  of  an  ante-nuptial 
contract  that  the  wife's  property  shall  vest  in  the  husband  at  her 
death  is  based  upon  the  consideration,  in  part,  that  the  husband 
will  keep  in  force  ^  certain  existing  life  insurance  policy,  or  its 
equivalent,  during  his  life,  the  proceeds  of  which  shall  belong  to 
the  wife  if  she  survives  him,  failure  of  the  husband  to  keep  the  in- 
surance in  force  defeats  his  right  to  enforce  such  provision  against 
the  heirs  of  the  wife,  either  affirmatively  or  as  a  defense  to  their 
bill  for  partition. 

ViCKERS,  J.,  dissenting. 

Appeai,  from  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  Emery  C.  Graves,  Judge,  presiding. 

Skinner  &  Coe,  Ch  arises  A.  Biernatzki,  and  Jarvis 
DiNSMOOR,  for  appellants. 
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A.  A.  WoLFERSPERGER,  and  C.  C.  McMahon,  for  ap- 
pellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  filed  by  the  complainants, 
against  the  defendants,  as  heirs-at-law  of  Augusta  Mishler, 
deceased,  in  the  circuit  court  of  Whiteside  county,  to  par- 
tition certain  lands  situated  in  said  county  of  which  it  was 
alleged  said  Augusta  Mishler  died  seized.  Jesse  Mishler, 
the  surviving  husband  of  Augusta  Mishler,  was  made  a 
party  defendant  to  the  bill.  Mishler  interposed  a  demurrer 
to  the  bill,  which  was  sustained,  and  a  decree  was  entered 
dismissing  the  bill  for  want  of  equity,  and  the  complainants 
in  the  bill  have  prosecuted  this  appeal  to  reverse  said  decree. 

The  bill  alleged  that  in  the  year  1889  Augusta  Scheer 
(at  the  time  of  her  death  Augusta  Mishler)  and  Jesse 
Mishler  contemplated  marriage;  that  on  the  i6th  day  of 
March  of  that  year  they  entered  into  an  ante-nuptial  con- 
tract in  writing,  which  was  in  words  and  figures  as  follows: 

"This  agreement,  made  this  i6th  day  of  March,  1889, 
between  Augusta  Scheer,  of  the  city  of  Sterling,  in  White- 
side county,  in  the  State  of  Illinois,  of  the  first  part,  and 
Jesse  Mishler,  of  said  county  and  State,  of  the  second  part: 

*'Witnesseth:  That  whereas  marriage  is  about  to  be 
had  and  solemnized  between  said  parties  ;•  and  whereas  the 
said  Augusta  Scheer  is  possessed  of  real  and  personal  es- 
tate situated  in  said  county,  consisting  of  lands,  chattels 
and  negotiable  securities,  and  the  said  Jesse  Mishler  is  also 
possessed  of  real  and  personal  estate,  consisting  of  farm 
lands  and  stock,  etc.,  situated  in  the  county  aforesaid;  and 
whereas  it  is  mutually  desired  by  the  parties  that  the  real 
and  personal  estate  of  each  shall  remain  separate  and  be 
subject  only  to  the  sole  control  of  its  respective  owners,  as 
well  after  marriage  as  previous  thereto,  during  their  joint 
lives,  they  mutually  agree  and  covenant  that  all  the  estate 
now  owned  or  possessed  by  said  Augusta  Scheer,  or  which 
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she  may  hereafter  acquire  or  become  entitled  to  in  any 
way  or  manner,  shall  remain  her  separate  property,  sub- 
ject entirely  to  her  individual  control  and  management,  the 
same  as  if  she  were  unmarried,  the  said  Jesse  Mishler  not 
acquiring  by  force  of  such  marriage,  for  himself  or  his 
creditors,  any  interest  therein  or  in  the  use  or  control  there- 
of or  in  the  rents  and  profits  arising  therefrom  during  the 
lifetime  of  the  said  Augusta  Scheer,  and  that  all  the  said 
estate,  real  and  personal,  now  owned  or  possessed  by  Jesse 
Mishler,  or  which  he  may  hereafter  acquire  or  become  en- 
titled to  in  any  way  or  manner,  except  as  hereinafter  pro- 
vided, shall  remain  his  separate  property,  subject  entirely 
to  his  individual  control  and  disposition,  and  discharged,,  at 
his  death,  of  the  dower  and  homestead  rights  of  said  Au- 
gusta Scheer,  and  also  discharged  of  all  and  every  claim, 
right  and  demand  in  the  personal  estate  of  Jesse  Mishler 
which  a  widow  is  entitled  to  under  and  by  virtue  of  the 
laws  of  the  State  of  Illinois  in  the  personal  estate  of  her 
husband,  the  said  Augusta  Scheer  not  acquiring,  by  the 
force  of  her  marriage,  for  herself,  her  heirs,  assigns  or 
creditors,  any  interest  therein  or  control  thereof,  or  in  the 
rents  and  profits  thereof,  during  the  life  of  the  said  Jesse 
Mishler  or  after  his  death :  Provided,  however,  that  at  the 
death  of  the  said  Jesse  Mishler,  if  the  said  Augusta  Scheer 
shall  survive  him,  she  shall  be  entitled  to  the  money  aris- 
ing from  a  policy  of  insurance  of  $2000  in  the  Whiteman's 
Life  Insurance  Company  issued  upon  the  life  of  said  Jesse 
Mishler  and  now  in  full  force  and  effect,  which  said  policy, 
or  its  equivalent  in  some  reputable  company,  shall  be  kept 
in  full  force  and  effect  during  the  life  of  said  Jesse  Mish- 
ler as  part  of  the  consideration  of  these  presents.  Now, 
therefore,  in  consideration  of  such  marriage,  and  of  the 
further  consideration  mentioned  hereafter,  it  is  agreed  by 
Jesse  Mishler  that  he  will  waive  and  release  and  relinquish 
unto  Augusta  Scheer  all  dower  interest  in  the  real  estate 
now  possessed  by  her  or  which  she  may  hereafter  acquire 
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or  become  entitled  to  in  any  manner,  of  which  she  may  be- 
come vested  by  force  of  the  contemplated  marriage,  and  at 
all  times  permit  said  Augusta  Scheer  to  control  said  estate, 
and  all  her  personal  estate  that  she  may  now  be  possessed 
of  or  which  may  hereafter  come  to  her,  and  to  receive,  ex- 
pend and  re-invest  the  income,  rents  and  profits  therefrom 
at  her  discretion  and  to  her  own  separate  use,  the  same  as 
though  unmarried;  and  therefore  it  is  agreed  by  said  Au- 
gusta Scheer,  in  consideration  of  said  marriage  and  of  the 
foregoing  covenants  on  the  part  of  Jesse  Mishler,  that  she 
expressly  waives  and  relinquishes  unto  Jesse  Mishler  all 
dower  and  homestead  right  and  interests  in  the  real  estate 
of  which  he  is  now  possessed  or  which  he  may  hereafter 
acquire  or  in  any  manner  become  entitled  to,  of  which  she 
may  become  vested  by  the  contemplated  marriage,  and  she 
hereby  expressly  relinquishes  all  claim  in  and  to  the  per- 
sonal estate  of  which  Jesse  Mishler  is  now  possessed  or 
hereafter  may  acquire  or  in  any  manner  may  become  en- 
titled to,  in  case  the  said  Augusta  Scheer  shall  survive  the 
said  Jesse  Mishler,  save  and  except  the  $2000  life  insurance 
policy  aforesaid.  And  she  hereby  covenants  and  agrees,  in 
consideration  of  said  marriage  and  the  aforesaid  covenants 
and  acquirements  entered  into  on  the  part  of  Jesse  Mishler, 
that  the  said  Jesse  Mishler  shall  at  her,  the  said  Augusta 
Scheer's,  death  have  as  his  own  an  absolute  fee  simple  title 
in  and  to  all  the  real  estate  of  which  she  may  die  seized, 
and  shall  have,  possess,  control  and  own  absolute  all  the 
personal  estate,  of  every  description,  of  which  she  may  die 
possessed  or  which  she  may  be  entitled  to,  free  from  let  or 
hindrance  upon  the  part  of  the  heirs  of  the  said  Augusta 
Scheer.  The  purpose  and  meaning  hereof  being,  that  in 
case  Augusta  Scheer  shall  survive  the  said  Jesse  Mishler 
she  have  her  own  separate  estate  and  the  money  arising 
from  the  life  insurance  policy  aforesaid,  discharged  of  any 
right  or  interest,  claim  or  demands,  of  the  heirs  of  the  said 
Jesse  Mishler,  but  in  case  she  shall  not  survive  the  said 
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Jesse  Mishler,  the  latter  shall  at  her  death  become  immedi- 
ately vested  with  all  the  absolute  right,  title  and  ownership 
in  and  to  all  the  real  and  personal  estate  of  which  the  said 
Augusta  Scheer  may  die  seized  or  possessed,  to  the  exclu- 
sion of  the  heirs  of  the  said  Augusta  Scheer." 

The  bill  further  alleges  that  subsequent  to  the  date  of 
said  contract  said  Jesse  Mishler  and  said  Augusta  Scheer 
were  married  and  lived  together  as  husband  and  wife  until 
the  death  of  said  Augusta  Mishler,  in  the  year  1905 ;  that 
Jesse  Mishler  did  not  keep  the  insurance  policy  mentioned 
in  said  contract  in  force  but  permitted  the  same  to  lapse 
many  years  prior  to  the  death  of  his  wife,  and  never  took 
out  any  policy  of  insurance  upon  his  life  in  lieu  thereof  in 
any  other  insurance  company,  and  thereby  the  said  Jesse 
Mishler  failed  to  comply  with  said  contract  on  his  part,  by 
means  whereof  said  contract  became  null  and  void.  The 
bill  prayed  that  the  rights  of  the  parties  in  the  lands  of 
which  Augusta  Mishler  died  seized  might  be  settled  and 
determined,  and  in  case  the  lands  could  not  be  divided,  that 
they  be  sold  and  the  proceeds  divided. 

The  main  question  to  be  determined  upon  this  appeal  is, 
Jesse  Mishler  having  failed  to  keep  the  life  insurance  policy 
mentioned  in  said  contract  in  force,  what  rights,  if  any, 
under  said  contract,  did  he  take  in  the  real  estate  of  his 
wife  upon  her  death  ? 

The  contract  provided  that  the  wife  should  take  no  in- 
terest in  the  estate  of  her  husband  upon  his  death  if  she 
survived  him,  and  that  the  husband  should  take  no  inter- 
est in  the  estate  of  his  wife  upon  her  death  if  he  survived 
her,  which  might  grow  out  of  the  marital  relations  under 
the  law,  and  that  each  should  control  their  respective  estates 
during  their  married  life,  freed  from  the  control  of  the 
other, — that  is,  the  rights  and  interests  which  the  survivor 
was  to  have  in  the  estate  of  the  one  who  should  first  die 
were  sought  to  be  regulated  and  controlled  by  the  contract 
which  they  entered  into  prior  to  their  marriage,  and  not  by 
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the  statute  governing  the  disposition  of  the  estate  of  a  de- 
ceased wife  or  deceased  husband.  Contracts  of  the  char- 
acter of  the  one  entered  into  between  the  said  parties  are 
generally  recognized  as  valid  by  the  courts.  Especially  is 
this  true  in  courts  of  equity.  An  examination  of  the  terms 
of  the  contract  here  involved  will  disclose,  in  addition  to 
the  provisions  above  referred  to,  that  if  the  wife  should 
survive  the  husband,  in  lieu  of  the  rights  conferred  upon 
her  by  statute  she  should  take  the  proceeds  of  the  $2000 
life  insurance  policy  then  in  force  upon  the  life  of  her  hus- 
band, which  he  agreed  to  keep  in  force,  and  the  wife  cove- 
nanted and  agreed  with  the  husband,  in  case  he  survived 
her,  in  lieu  of  his  statutory  rights  in  her  estate  and  "in 
consideration  of  said  marriage  and  the  aforesaid  covenants 
and  acquirements  entered  into  on  the  part  of  Jesse  Mishler, 
that  the  said  Jesse  Mishler  shall  at  her,  the  said  Augusta 
Scheer's,  death  have  as  his  own  an  absolute  fee  simple  title 
in  and  to  all  the  real  estate  of  which  she  may  die  seized, 
and  shall  have,  possess,  control  and  own  absolute  all  the 
personal  estate,  of  every  description,  of  which  she  may  die 
possessed  or  which  she  may  be  entitled  to,  free  from  let 
or  hindrance  upon  the  part  of  the  heirs  of  the  said  Au- 
gusta Scheer."  x 

It  is  apparent  that  the  wife,  by  virtue  of  the  contract, 
took  no  interest  in  the  estate  of  the  husband  during  his  life 
and  that  the  husband  took  no  interest  in  the  estate  of  the 
wife  during  her  life.  If,  however,  the  husband  survived 
jthe  wife,  it  was  agreed,  "in  consideration  of  said  marriage 
and  the  aforesaid  covenants  and  acquirements  entered  into 
on  the  part  of  Jesse  Mishler,"  he  was  to  have  her  entire 
estate.  One  of  the  covenants  and  agreements  which  Jesse 
Mishler  had  entered  into  by  the  contract  was,  that  he  would 
keep  in  force,  for  the  benefit  of  his  wife,  the  $2000  life  in- 
surance policy  on. his  life.  This  he  failed  to  do,  and  the 
question  to  be  determined  in  this  case  is  narrowed  to  the 
question,  did  his  failure  to  keep  and  perform  that  covenant 
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defeat  his  right  to  receive  the  wife's  entire  estate  upon  her 
death,  in  case  he  survived  her,  by  virtue  of  the  terms  of 
said  contract? 

It  is  clear  that  the  husband  took  no  interest  in  his  wife's 
estate  during  her  Hfe,  and  if  he  ever  took  an  interest  there- 
in under  said  contract  he  took  such  interest  at  her  death. 
The  contract  was  not  in  the  nature  of  a  deed  and  does  not 
purport  to  invest  him  with  the  title  to  said  estate.  The 
legal  title  to  the  lands  of  Augusta  Mishler  did  not,  there- 
fore, pass  to  Jesse  Mishler,  under  said  contract,  at  the  time 
of  her  death,  but  under  the  law  vested  in  her  heirs,  and 
Jesse.  Mishler  at  most,  upon  her  death,  took  an  equitable 
interest  in  her  estate.  The  legal  title  having  vested  in  the 
heirs  of  Augusta  Mishler,  if  under  the  terms  of  the  con- 
tract Jesse  Mishler  upon  her  death  became  the  equitable 
owner  of  her  lands,  a  court  of  equity,  on  a  bill  filed  for 
that  purpose,  might  specifically  enforce  the  terms  of  said 
contract  against  her  heirs,  and  by  decree  invest  Jesse  Mish- 
ler with  the  legal,  as  well  as  the  equitable, — that  is,  the 
absolute, — title  to  said  estate.  (Johnston  v.  Spicer,  107 
N.  Y.  185;  13  N.  E.  Rep.  753.)  Had,  however,  the  hus- 
band filed  a  bill  against  the  heirs  of  his  deceased  wife  for 
a  specific  performance  of  the  contract  entered  into  between 
himself  and  wife  prior  to  their  marriage  and  to  have  in- 
vested in  himself  the  legal  title  to  said  lands  of  his  wife, 
it  would  have  devolved  upon  him,  in  order  to  entitle  him 
to  relief,  to  establish  that  he  had  performed  the  "covenants 
and  acquirements  entered  into"  on  his  part,  which  would 
have  required  proof  on  his  part  that  he  had  kept  in  force, 
for  the  benefit  of  the  wife,  said  $2000  insurance  policy. 
While  the  bill  in  this  case  was  filed  by  the  heirs  of  Augusta 
Mishler  and  not  by  the  husband,  and  was  for  the  partition 
of  the  lands  of  the  deceased  wife,  to  hold  that  the  heirs 
were  not  entitled  to  partition  of  the  lands  of  which  the 
wife  died  seized  was  to  hold  that  the  husband  had  per- 
formed the  covenants  and  requirements  to  be  performed  by 
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him  as  provided  by  said  contract  and  to  give  effect  to  the 
contract  against  the  heirs,  which  was,  in  legal  effect,  to 
specifically  enforce,  in  favor  of  the  husband  and  against 
the  heirs  of  the  wife,  said  contract. 

The  general  rule  is,  that  where  an  estate  is  to  vest  upon 
the  happening  of  an  event  it  must  be  shown  that  the  event 
has  taken  place,  and  if  the  event  consists  of  several  par- 
ticulars it  must  be  shown  that  every  particular  has  been 
performed.  In  Nevius  v.  Gourley,  95  111:  206,  the  testator 
provided  for  the  payment  of  three  money  bequests,  and 
then  directed  if  a  devisee  named  in  the  will  should  pay 
said  bequests  "out  of  his  own  private  funds"  within  one 
year,  certain  lands  should  go  to  said  devisee.  The  devisee 
paid  two  bequests  but  neglected  to  pay  the  third,  and  it 
was  held  that  the  title  to  the  land  did  not  vest  in  the  devi- 
see. The  court,  on  page  213,  said:  "We  understand  the 
rule  to  be  that  a  precedent  condition  must  be  strictly  per- 
formed, and  where  there  is  a  substantial  deviation  from 
the  intent  of  the  testator  as  expressed  in  the  will,  the  title 
will  not  vest.  "Kent,  in  volume  4,  section  125,  in  discussing 
this  subject,  says :  'Precedent  conditions  must  be  literally 
performed,  and  even  a  court  of  chajicery  will  never  vest  an 
estate  when,  by  reason  of  a  condition  precedent,  it  will  not 
vest  in  law.  It  cannot  relieve  from  the  consequences  of 
a  condition  precedent  unperformed.'  '*  And  the  court  then 
quotes  as  follows  from  Vanhorne  v.  Darrence,  2  Dall.  317, 
I  Jarman  on  Wills,  (2d  ed.)  p.  672,  and  Reynesh  v.  Mar- 
tin, 3  Atk.  330:  "In  Vanhorne  v.  Darrence,  2  Dall.  317, 
it  is  said,  where  an  act  is  previous  to  an  estate  and  that 
act  consists  of  several  particulars,  every  particular  must  be 
performed  before  the  estate  can  vest  or  take  effect.  (See, 
also,  I  Jarman  on  Wills,  (2d  ed.)  p.  672,  and  notes,  and 
Reynesh  v.  Martin,  3  Atk.  330.)  In  the  last  case  cited  it 
is  said :  'But  in  our  law,  where  the  condition  is  precedent 
the  legatory  takes  nothing  till  the  condition  is  performed, 
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and  consequently  has  no  right  to  come  and  demand  the  leg- 
acy, but  it  is  otherwise  where  the  condition  is  subsequent.'  " 

The  marriage  of  Augusta  Scheer  and  Jesse  Mishler  was 
not  the  sole  consideration  for  the  vesting  of  the  estate  of 
the  wife,  upon  her  death,  in  her  proposed  husband.  The 
marriage  had  been  consummated  long  prior  to  the  time 
when  the  estate  was  to  vest.  The  covenants  that  the  wife, 
in  case  she  survived  her  husband,  was  to  have  as  her  por- 
tion the  proceeds  of  said  insurance  policy,  and  in  case  the 
husband  survived  the  wife  he  was  to  have  her  entire  es- 
tate, were  mutual  covenants  'and  were  dependent  upon  each 
other,  and  the  husband  having  violated  his  covenant  to  keep 
in  force  the  life  insurance,  it  would  be,  we  think,  clearly 
inequitable  to  enforce  the  covenant  of  the  wife  in  his  favor, 
to  the  exclusion  of  the  right  of  her  heirs  to  participate  in 
the  division  of  her  estate. 

In  Sullings  v.  Sullings,  91  Mass.  234,  by  an  ante-nuptial 
agreement  Sullings  agreed  to  procure  and  convey  certain 
bank  shares  to  a  trustee  for  the  benefit  of  his  proposed 
wife,  and  in  the  event  of  the  marriage  and  the  continuance 
in  life  of  the  parties  for  five  years  thereafter  to  pay  $200 
a  year,  to  be  held  in  trust  for  the  benefit  of  the  intended 
wife,  provided  he  should  di6  in  her  lifetime,  and  she  agreed 
to  accept  the  provisions  so  made  for  her  comfort  and  sup- 
port in  lieu  of  dower  and  as  a  bar  to  every  other  claim  by 
her  upon  the  estate  of  her  husband  after  his  death.  The 
parties  married  and  lived  together  over  fifteen  years,  when 
the  husband  died.  The  bank  stock  was  not  transferred  to 
the  trustee  until  nearly  four  years  after  the  marriage  and 
none  of  the  payments  of  money  were  made  during  his  life. 
Under  these  circumstances  the  court  refused  to  compel  the 
widow  specifically  to  perform  her  agreement.  See,  also, 
Butman  v.  Porter,  100  Mass.  337;  also  Preeland  v.  Pree- 
land,  128  Mass.  509,  where,  on  page  510,  it  is  said:  "It  is 
true  that  where,  by  reason  of  the  default  or  neglect  of  the 
husband,  the  wife  has  lost  the  benefit  intended  to  be  secured 


432  Becker  v.  Becker.  [241 IIL 

to  her  by  a  contract  of  this  nature,  her  right  to  dower  in 
his  estate  is  not  barred  by  virtue  of  the  stipulations  in  the 
contract,  for  though  the  covenant  not  to  claim  dower  is 
valid  independently  of  the  statute,  when  made  for  an  ade- 
quate consideration  and  with  a  full  understanding  of  its 
force  and  effect,  nevertheless,  when  it  is  contained  in  the 
same  instrument  with  covenants  and  agreements  of  the  hus- 
band which  form  a  part,  with  it,  of  one  mutual  arrange- 
ment, the  failure  of  the  part  of  the  arrangement  which  is 
designed  for  the  benefit  of  the  wife,  through  the  fault  or 
negligence  of  the  husband,  is  enough  to  destroy  the  bind- 
ing effect  of  her  covenant."  While  in  that  case  the  widow 
was  held  to  be  bound  by  the  contract,  the  husband  in  no 
event  was  to  receive  any  interest  in  her  estate,  which  was 
conveyed  to  a  trustee  for  her  benefit,  and  she  was  to  have 
the  entire  control  of  the  estate  during  her  life  and  the 
power  to  dispose  of  it  at  her  death,  and  if  she  failed  to 
dispose  of  it  at  her  death  it  was  to  go  to  her  heirs,  to  the 
exclusion  of  her  husband.  The  contract  expressly  provided 
that  the  $1500  to  be  paid  her  was  to  be  a  debt  against  her 
husband's  estate.  The  court  held  she  took  her  chances  of 
there  being  sufficient  assets  of  her  husband's  estate,  in  case 
he  died  first,  to  pay  her  that  amount,  while  in  the  case  at 
bar  the  maintenance  of  the  insurance  policy  for  the  wife's 
benefit  was  a  condition  precedent  to  the  vesting  of  her  en- 
tire estate  in  the  husband,  should  he  survive  her.  And  in 
York  V.  Ferner,  59  Iowa,  487,  the  widow  brought  an  action 
against  the  administrator  of  her  deceased  husband  to  re- 
cover an  annuity  provided  for  in  an  ante-nuptial  contract. 
It  appeared  that  subsequent  to  the  marriage  she  abandoned 
her  husband  without  legal  cause,  and  the  court  refused  to 
specifically  enforce  the  ante-nuptial  contract. 

Had  Jesse  Mishler  performed  the  covenants  and  agree- 
ments in  the  contract  which  he  made  with  his  wife,  the 
contract  would  have  been  binding  upon  the  wife  and  would 
have  furnished  a  basis  whereby  he  could  have  acquired  the 
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absolute  title  to  her  real  estate  as  against  her  heirs.  Upon 
her  death  the  leg^  title  to  her  real  estate  vested  in  her 
heirs,  and  when  the  husband  asserted  title  to  her  real  es- 
tate under  said  contract,  it  devolved  upon  him  to  make  it 
appear  that  he  had  performed  the  covenants  and  agree- 
ments agreed  to  be  performed  by  him.  This  he  failed 
to  do. 

Counsel  for  Jesse  Mishler  have  cited  numerous  cases  to 
the  effect  that  where  numerous  covenants  are  contained  in 
a  contract  and  some  one  or  more  of  them  have  been  broken, 
and  the  broken  covenants  are  not  conditions  precedent,  the 
remedy  upon  a  broken  covenant  is  by  action  for  damages. 
While  this  is  the  general  rule,  we  fail  to  see  the  application 
of  the  principle  announced  in  those  cases  to  the  case  at  bar. 
Had  the  title  vested  in  Jesse  Mishler  to  his  wife's  lands  by 
deed  made  by  her  in  her  lifetime,  then  the  remedy  of  the 
wife,  in  case  she  had  survived  him,  for  a  failure  to  keep  in 
force  said  life  insurance  policy  may  be  conceded  to  have 
been  an  action  against  his  estate  upon  the  brpken  covenant. 
That,  however,  is  not  this  case.  The  case  here  presented 
is  one  where  a  man  agrees  with  a  woman  with  whom  he 
contemplates  marriage,  that  he  will  keep  in  force  an  insur- 
ance policy  upon  his  life  for  her  benefit,  in  case  she  shall 
survive  him,  if  she  will  agree  that  in  case  he  survive  her 
he  shall  receive  all  her  property  at  her  death,  and  the  in- 
tended husband,  after  marriage,  fails  to  perform  his  part 
of  the  agreement  by  neglecting  or  refusing  to  keep  the  in- 
surance policy  for  the  benefit  of  his  wife  in  force,  and  a 
court  of  equity  is  asked  to  enforce,  after  her  death,  against 
her  heirs,  in  favor  of  the  husband,  the  covenant  that  upon 
the  death  of  his  wife  he  shall  receive  the  entire  estate,  by, 
in  effect,  decreeing  a  specific  performance  of  the  contract  in 
his  favor,  although  it  clearly  appears  from  the  bill  that  the 
condition,  expressed  in  the  form  of  a  covenant,  upon  which 
the  husband  was  to  have  the  right  to  inherit  the  entire  es- 
tate of  his  wife  had  been  broken  by  the  husband. 

241  —  18 
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We  are  of  the  opinion  the  circuit  court  improperly  sus- 
tained the  demurrer  to  the  bill  of  complaint.  The  decree 
will  therefore  be  reversed  and  the  cause  will  be  remanded 
to  the  circuit  court,  with  directions  to  that  court  to  over- 
rule the  demurrer. 

Reversed  and  remanded,  with  directions, 

Mr.  Justice  Vickers,  dissenting. 


J.  B.  PioT,  Admr.,  Defendant  in  Error,  vs,  E.  R.  Davis, 

Plaintiff  in  Error. 

Opinion  Hied  October  26^  ipop, 

1.  AppiSals  and  Errors — when  claim  that  the  answer  must  be 
taken  as  true  is  not  borne  out  by  record,  A  claim  that  the  answer 
to  a  foreclosure  bill  must  be  taken  as  true  because  no  replication 
was  filed  is  not  borne  out  by  the  record,  where  the  record  does  not 
purport  to  be  complete,  the  certificate  of  the  clerk  merely  stating 
that  the  record  contains  a  true  copy  of  "the  bill  of -complaint,  sum- 
mons, answer,  certificate  of  evidence  and  decree." 

2.  Same — when  filing  of  replication  will  be  held  to  have  been 
waived.  Where  a  foreclosure  case  is  not  heard  upon  bill  and  an- 
swer but  upon  the  pleadings  and  evidence,  the  filing  of  a  replica- 
tion will  be  held,  on  appeal,  to  have  been  waived.  . 

3.  Mortgages — parties  claiming  through  mortgagor  are  proper 
and  necessary  parties  to  foreclosure  suit.  All  persons  claiming  by 
or  through  the  mortgagor  or  under  his  chain  of  title  are  proper 
and  necessary  parties  to  a  bill  to  foreclose  the  mortgage,  and  when 
such  parties  are  brought  before  the  court  their  rights  may  be 
passed  upon  and  settled  by  the  decree. 

4.  Same — when  rights  of  holder  of  unrecorded  deed  are  subject 
to  lien  of  mortgage.  Where  a  father  holding  an  unrecorded  deed 
to  land  the  record  title  of  which  is  in  his  daughter,  who  resided 
with  her  parents  on  the  land  when  the  deed  was  made,  assists  the 
daughter  in  mortgaging  the  land,  tells  the  mortgagee  that  it  is  all 
right  to  make  the  loan,  and  thereafter  insures  the  buildings  on  the 
land  in  the  daughter's  name  and  at  times  pays  the  interest  on  the 
mortgage,  it  is  proper,  in  a  proceeding  to  foreclose  the  mortgage, 
to  hold  the  rights  of  the  father  to  be  subject  to  the  mortgage  lien. 
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5.  Same — court  may,  in  foreclosure,  settle  priorities  between 
mortgage  and  unrecorded  deed  from  mortgagor.  In  foreclosure 
the  court  may  settle  the  question  of  priority  as  between  the  mort- 
gage and  a  prior  unrecorded  deed  from  the  mortgagor,  where  the 
bill  alleges  that  the  defendant  holding  the  unrecorded  deed  claims 
some  interest  in  the  premises,  in  possession  or  otherwise,  but  avers 
that  such  interest  is  subject  to  the  complainant's  mortgage,  and 
the  answer  of  such  defendant  alleges  that  he  owns  the  fee  by  deed 
from  the  mortgagor  and  possession  thereunder,  and  denies  that  his 
rights  are  subject  to  the  mortgage. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  St.  Clair  county ;  the  Hon.  R.  D.  W.  Holder, 
Judge,  presiding. 

James  J.  Rai^ter,  for  plaintiff  in  error : 

A  defendant  to  a  bill  to  foreclose  a  mortgage  is  not  a 
proper  party  when  it  appears  by  his  answer  and  proof  that 
he  claims  under  an  adverse  legal  title  acquired  prior  to  the 
making  of  mortgage.  O'Connell  v.  O'Conor,  191  111.  222; 
Gage  V.  Perry,  93  id.  176;  Bosarth  v.  Landers,  IJ3  id.  181. 

Where  an  estoppel  is  relied  upon  in  equity  it  must  be 
pleaded,  and  proved  by  clear,  precise  and  unequivocal  evi- 
dence. Railway  Co.  v.  Coal  Co:  230  111.  169;  Crone  v. 
Crone,  180  id.  606;  Johnson  v.  Johnson,  114  id.  611 ;  In- 
szirance  Co,  v.  Meyer,  93  id.  271. 

Estoppel  in  pais  must  be  based  upon  a  fraudulent  pur- 
pose and  a  fraudulent  result.  Fraud  is  not  presumed  but 
must  be  proven,  and  if  the  element  of  fraud  is  wanting 
there  is  no  estoppel.  2  Story's  Eq.  Jur.  sec  1543;  Bigelow 
on  Estoppel,  60 ;  People  v.  Brown,  67  111.  435 ;  Gallagher 
V.  Northrup,  215  id.  563. 

The  bill  waives  an  answer  under  oath.  The  answer  of 
plaintiff  in  error,  for  want  of  a  replication,  is  taken  as  true. 
Hurd's  Stat.  1905,  chap.  22,  sec.  29. 

The  evidence  of  a  warranty  deed  and  possession  ante- 
dating four  years  the  mortgage  from  Inez  Davis  to  E.  R. 
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Davis  overcomes  the  mortgage  title  herein.  6  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  156;  Glos  v.  Greiner,  226  111.  548. 

A  warranty  deed,  when  duly  executed,  is  deemed  and 
held  a  conveyance  in  fee  simple  to  the  grantee.  Kurd's 
Stat.  1905,  chap.  30,  sec.  9. 

Possession  is  notice  to  the  world  of  the  right  of  the 
possessor.  Plint  v.  Lewis,  61  111.  299;  Drtdey  v.  Adam, 
102  id.  177;  White  v.  White,  105  id.  313;  Jaques  v.  Les- 
ter, 118  id.  246;  Harris  y.  Mclntyre^  id.  276;  Morrison 
V.  Morrison,  140  id.  560;  Joiner  v.  Duncan,  174  id.  252. 

Proof  of  possession  under  a  claim  of  ownership  is  prima 
facie  evidence  of  ownership.  Glos  v.  Huey,  181  111.  150; 
Harlan  v.  Eastman,  119  id.  22. 

The  assignee  of  a  trust  deed  in  the  nature  of  a  mort- 
gage takes  it  subject  to  all  defenses  which  could  be  made 
against  the  grantee.  Olds  v.  Cummings,  31  111.  188;  Mc- 
Auliffe  V.  Renter,  166  id.  491 ;  Trust  Co,  v.  Aff,  183  id, 
91;  Buehler  v.  McCormick,  169  id.  269;  Bout  on  v.  Cam- 
eron, 205  id.  63. 

The  allegations  in  a  bill  of  chancery,  the  proof  and  the 
decree  must  agree  or  no  recovery  can  be  had.  If  the  com- 
plainant fails  to  prove  his  case  as  made  in  the  bill  he  will 
not  be  entitled  to  recover,  although  the  facts  actually  proved 
by  him  would  have  entitled  him  to  relief  had  his  bill  been 
framed  upon  a  different  theory.  McKay  v.  Bissett,  5  Gilm. 
499 ;  Kellogg  V.  Moore,  97  111.  282 ;  Brockhausen  v.  Boch- 
land,  137  id.  552;  Page  v.  Greeley,  75  id.  400;  DeLeuw 
V.  Neely,  71  id.  473;  Millard  v.  Millard,  221  id.  86;  Dorn 
V.  Geuder,  171  id.  262;  Higgins  v.  Higgins,  219  id.  153; 
Long  V.  Metsger,  206  id.  488. 

Louden  &  Crow,  for  defendant  in  error: 

The  transcript  in  this  case  is  not  certified  by  the  clerk 
to  be  a  "full,  true  and  complete*'  transcript  of  the  record  of 
the  proceedings  had  in  the  court  below,  and  for  that  reason 
this  court  has  no  jurisdiction  to  reverse  the  decree  of  that 
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court  for  the  alleged  errors  assigned  or  either  of  them. 
Glos  V.  Randolph,  130  111.  245;  Bertrand  v.  Taylor,  87  id. 
235;  Deimel  v.  Parker,  164  id.  627;  Road  District  y.  Mil- 
ler, 156  id.  221;   Practice  act  of  1907,  sec.  100. 

Error  is  never  presumed,  and  he  who  alleges  it  must 
make  the  same  appear  from  the  record.  Graham  y.  Dixon, 
3  Scam.  115. 

An  unverified  answer  is  not  evidence  for  any  purpose 
but  is  a  pleading  only,  and  the  Want  of  a  replication  is  not 
ground  for  reversal  where  the  parties  have  submitted  the 
cause  for  decision  upon  pleadings  and  proof  and  the  court 
heard  the  proof  without  objection.  Marple  v.  Scott,  41  111. 
50;  Jones  V.  Neely,  72  id.  449. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery,  in  the  usual  form,  filed  by 
J.  B.  Piot,  the  testator  of  the  defendant  in  error,  in  the 
circuit  court  of  St.  Clair  county,  against  Inez  Schmith,  Al- ' 
bert  L.  Schmith,  E.  R-  Davis  and  others,  to  foreclose  a 
mortgage  in  the  nature  of  a  trust  deed,  bearing  date  Sep- 
tember 28,  1899,  upon  premises  located  in  said  county, 
given  by  Inez  Schmith  and  husband  to  H.  D.  Sexton,  as 
trustee,  to  secure  the  payment  of  a  promissory  note  of  even 
date  with  said  mortgage,  for  the  sum  of  $2000,  due  one 
year  after  date,  bearing  interest  at  six  per  cent  per  annum, 
and  signed  by  Inez  Schmith  and  payable  to  H.  D.  Sexton, 
and  by  him  endorsed  and  delivered  to  the  testator  ot  the 
defendant  in  error,  before  maturity.  The  defendants,  with 
the  exception  of  E.  R.  Davis,  made  default,  and  Davis  an- 
swered the  bill.  The  issues  were  tried  by  the  court,  and  a 
decree  was  entered  in  favor  of  the  testator  of  the  defend- 
ant in  error  for  $2403.70,  which  decree  was  affirmed  by  the 
Appellate  Court  for  the  Fourth  District,  and  E.  R.  Davis 
has  sued  out  this  writ  of  error  to  review  the  judgment  of 
the  Appellate  Court. 
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During  the  pendency  of  the  case  in  the  Appellate  Court 
the  death  of  J.  B.  Piot  was  suggested,  and  his  executor, 
J.  B.  Piot,  was  substituted  as  defendant  in  error  in  his 
stead. 

It  appears  from  the  pleadings,  proofs  and  decree  that 
prior  to  the  tenth  day  of  June,  1891,  the  premises  in  ques- 
tion belonged  to  the  wife  of  the  plaintiff  in  error,  and  that 
thereafter  the  same  were  conveyed  by  her  and  the  plaintiff 
in  error  to  their  daughter,  Inez  Davis,  (now  Inez  Schmith,) 
and  that  on  June  11,  1895,  I^^^  Davis  conveyed  the  same 
to  E.  R.  Davis  for  $625,  which  deed  was  recorded  on  Oc- 
tober 20,  1904;*  that  during  the  time  the  title  was  in  the 
wife  of  the  plaintiff  in  error,  the  plaintiff  in  error  and  wife 
mortgaged  the  same  to  John  Drury  for  the  sum  of  $1000; 
that  the  daughter,  at  the  time  of  the  conveyance  to  plain- 
tiff in  error,  resided  upon  said  premises  with  her  parents; 
that  subsequent  to  the  conveyance  to  plaintiff  in  error  he 
caused  the  buildings  on  the  premises  to  be  insured  in  his 
daughter's  name,  and  that  at  the  time  the  loan  sought  to  'be 
foreclosed  was  being  negotiated,  the  plaintiff  in  error  stated 
to  Sexton,  who  made  the  loan,  that  "they  were  very  much 
in  need  of  the  money  and  that  it  would  be  all  right  to  make 
the  loan;"  that  out  of  the  proceeds  of  the  loan  the  debt 
due  John  Drury  was  paid  and  his  mortgage  released ;  that 
during  all  that  time  the  title  had  stood  of  record  in  Inez 
Davis,  and  that  plaintiff  in  error,  subsequent  to  the  date  of 
the  mortgage,  at  times  paid  the  interest  thereon  as  it  ac- 
crued and  thereby  recognized  the  validity  of  the  mortgage. 

There  is,  as  the  Appellate  Court  suggests,  some  conflict 
in  the  testimony.  We,  however,  agree  with  that  court  that 
the  evidence  fairly  tends  to  show  that  E.  R.  Davis  assisted 
his  son-in-law  and  daughter  in  negotiating  said  loan,  and 
that  he  never  made  any  claim  that  he  owned  said  premises 
or  had  any  interest  therein  until  October  20,  1904,  some 
five  years  after  said  loan  was  made,  when  he  recorded  the 
deed  to  him  from  Inez  Davis,  his  daughter. 
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It  is  first  contended  that  the  record  fails  to  show  that 
a  repHcation  was  filed  to  the  answer  of  the  plaintiff  in  er- 
ror, and  it  is  said  that  the  answer  for  that  reason  should 
be  taken  as  true.  The  certificate  of  the  clerk,  attached  to 
the  record,  states  that  the  record  contains  a  correct  copy  of 
"the  bill  of  complaint,  summons,  answer,  certificate  of  evi- 
dence and  decree."  From  what  appears  in  this  certificate 
it  may  be  a  replication  was  filed.  In  any  event,  the  case 
was  not  heard  upon  bill  and  answer  but  upon  the  pleadings 
and  evidence,  and  in  that  state  of  the  record  the  filing  pf 
a  replication  would  be  held  to  have  been  waived.  Marple 
V.  Scott,  41  111.  50;  Jones  V.  Neely,  72  id.  449. 

It  is  next  contended  that  the  plaintiff  in  error  estab- 
lished legal  title  in  himself  to  the  premises  by  the  deed 
from  his  daughter  to  him  and  by  proof  of  possession  of 
the  premises  under  said  deed,  and  that  in  this  proceeding 
the  court  did  not  have  the  power  to  decree  that  the  title 
held  by  him  was  subject  to  the  lien  of  the  mortgage  sought 
to  be  foreclosed.  The  title  of  the  plaintiff  in  error  was  not 
adverse  to  the  mortgagor.  In  Gage  v.  Perry,  93  111.  176, 
on  page  179,  it  was  said:  "In  a  bill  to  foreclose  a  mort- 
gage, not  only  the  mortgagor,  but  all  persons  claiming  by, 
through  or  under  him  or  under  his  chain  of  title,  are  proper 
and  necessary  parties  to  the  bill,  and  when  such  parties  are 
brought  before  the  court  their  rights  may  be  passed  upon 
and  settled  by  a  decree." 

The  plaintiff  in  error  relied  upon  an  unrecorded  deed 
from  the  mortgagor,  and  the  evidence  showed  that  the  loan 
was  negotiated  by  him,  or  with  his  assistance,  knowledge 
and  consent,  and  the  mortgage  given  to  secure  it  was  rec- 
ognized by  him  as  a  valid  mortgage  for  a  number  of  years 
after  it  was  executed  and  recorded,  and  after  the  execution 
of  the  mortgage  the  title  was  recognized  by  him  as  being 
in  Inez  Davis,  and  we  think,  under  well  settled  equitable 
principles,  the  court  properly  held  the  Hen  of  the  mortgage 
was  superior  to  plaintiff  in  error's  rights  in  the  premises. 
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This  case  differs  from  the  cases  relied,  upon  by  plain- 
tiff in  error  where  it  was  held  that  adverse  claims  of  title 
in  no  way  connected  with  the  title  of  the  mortgagor  are 
not  a  proper  subject  of  consideration  in  a  suit  to  foreclose 
a  mortgage.  Gage  v.  Perry,  supra;  Bosarth  v.  Landers, 
113  111.  181;  O'Connellw.  O'Conor,  191  id.  215. 

It  is  finally  contended  that  the  facts  averred  in  the  bill 
of  complaint,  and  proven,  were  not  sufficient  to  entitle  the 
complainant  to  relief  as  against  the  plaintiff  in  error.  The 
bill  averred  that  E.  R.  Davis  had,  or  claimed  to  have,  some 
interest  in  the  mortgaged  premises,  in  possession  or  other- 
wise, but  that  whatever  rights  or  interests  he  had  therein 
were  subject  to  the  rights  of  complainant,  and  the  answer 
of  Davis  averred  he  was  the  owner  of  said  premises  in  fee 
by  virtue  of  the  deed  executed  to  him  by  Inez  Davis  and 
by  virtue  of  his  possession  of  said  deed,  and  denied  that 
his  rights  were  subject  to  said  mortgage.  The  complainant 
and  Davis  both  claimed  an  interest  in  said  premises, — the 
one  a  lien  and  the  other  a  fee, — ^by  virtue  of  conveyances 
from  Inez  Davis.  The  question,  therefore,  made  by  the 
pleadings  was,  which  had  the  prior  right  in  said  premises? 
and  we  are  unable  to  see  why  the  court,  under  the  plead- 
ings, could  not  properly  determine  and  establish  the  priori- 
ties of  the  parties  in  the  premises.  The  evidence  showed 
the  plaintiff  in  error's  deed  was  not  recorded ;  that  after  it 
was  made  his  daughter  remained  in  possession  of  the  prem- 
ises, and  that  he  said  to  Sexton,  at  the  tithe  the  loan  was 
made,  '*it  would  be  all  right  to  make  the  loan,"  and  that 
after  the  loan  was  made  he  recognized  the  premises  as  be- 
longing to  Inez  Davis  by  taking  out  insurance  thereon  in 
her  name  and  the  validity  of  the  mortgage  by  paying  in- 
terest on  the  indebtedness  secured  thereby.  Had  the  par- 
ties each  held  mortgages  upon  the  premises  executed  by 
Inez  Davis,  clearly  the  court  would  have  had  the  power  to 
settle  their  priorities  under  averments  similar  to  those  found 
in  this  bill  and  answer,  and  we  think  the  fact  that  one  of 
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the  parties  held  an  unrecorded  deed  did  not  deprive  the 
court  of  the  power  to  establish  a  lien  in  favor  of  the  com- 
plainant against  the  land,  which  might  defeat  the  title  of 
the  plaintiff  in  error  if  the  lien  should  be  foreclosed  by  a 
sale  and  no  redemption  of  the  premises  should  be  effected. 
The  decree  entered  in  this  case  does  substantial  justice 
between  the  parties  and  was  properly  affirmed  by  the  Ap- 
pellate Court.     The  judgment  of  the  Appellate  Court  will 

be  affirmed.  t    ,  ^    ^        , 

Judgment  amrmed. 


Henry.  Williams  et  aL  Appellants,  vs.  William  M.  Lang- 
will,  Appellee. 

Opinion  filed  October  26,  ipop. 

Deeds — when  a  deed  wiU  not  he  set  aside  for  grantee's  alleged 
failure  to  keep  agreement.  While  a  deed  from  parent  to  child  will 
be  set  aside  in  equity  if  the  grantee  refuses  to  keep  his  agreement 
to  live  with  and  support  the  grantor  for  life,  yet  where  the  gran- 
tor is  the  moving  party  in  the  >  transaction,  which  he  enters  into 
deliberately  and  without  fraud  or  undue  influence  by  the  grantee 
and  by  his  own  act  prevents  the  grantee  from  keeping  his  agree- 
ment, the  rule  does  not  apply  and  the  deed  will  not  be  set  aside. 

Appeal  from  the  Circuit  Court  of  McHenry  county; 
the  Hon.  Charles  H.  Donnelly,  Judge,  presiding. 

ShurtlEEj?  &  Heizer,  and  James  F.  Casey,  for  ap- 
pellants. 

Charles  H.  Wayne,  and  V.  S.  LumlEy,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  by  John  J.  Evans  in 
the  circuit  court  of  McHenry  county,  against  William  M. 
Langwill,  to  set  aside  and  cancel  as  clouds  upon  his  title  to 
a  farm  containing  one  hundred  and  seven  acres,  situated  in 
McHenry  county,  a  deed  from  said  John  J.  Evans  bearing 


442  Williams  v.  Lanowill.  [241 DL 

date  January  9,  1904,  conveying  said  farm  to  said  Wil- 
liam M.  Langwill;  also  certain  articles  of  co-partnership 
entered  into  on  said  ninth  day  of  January,  1904,  between 
said  John  J.  Evans  and  William  M.  Langwill,  whereby  they 
agreed  to  carry  on  the  farming  and  dairying  business  upon 
said  farm  during  the  life  of  the  said  John  J.  Evans,  which 
deed  and  articles  of  co-partnership  were  filed  for  record  and 
were  recorded  in  the  recorder's  office  of  McHenry  county. 
A  guardian  ad  litem  was  appointed  for  William  M.  Lang- 
will,  he  being  a  minor,' who  filed  an  answer  on  behalf  of 
said  defendant,  and  said  John  J.  Evans  having  died  testate 
on  December  7,  1904,  and  his  will  having  been  admitted  to 
probate,  and  James  F.  Casey,  the  executor  named  in  the 
will,  having  qualified,  and  James  F.  Casey,  Henry  Williams 
and  John  E.  Williams,  the  legatees  named  in  said  will, 
having  been  substituted  as  complainants,  they,  by  leave  of 
court,  filed  an  amended  bill.  The  guardian  ad  litem  bf  said 
defendant  filed  an  answer  thereto,  and  a  replication  was 
filed  to  said  answer.  The  case  was  referred  to  the  master 
in  chancery  to  take  the  proof  and  report  {lis  conclusions  as 
to  the  law  and  the  facts,  and  the  master  in  chancery  having 
filed  a  report,  in  which  he  recommended  that  the  bill  be  dis- 
missed for  want  of  equity,  and  objections  and  exceptions 
having  been  overruled  to  said  report,  the  court  entered  a 
decree  in  accordance  with  the  recommendations  of  the  mas- 
ter in  chancery,  dismissing  said  bill  for  want  of  equity,  and 
the  complainants  have  prosecuted  an  appeal  to  this  court  to 
reverse  said  decree. 

It  appears  from  the  pleadings,  proofs  and  master's  re- 
port that  John  J.  Evans  and  wife  resided  upon  said  farm, 
as  their  homestead,  at  the  time  of  the  death  of  the  wife 
of  John  J.  Evans,  which  occurred  in  the  summer  of  1902; 
that  Mary  J.  Langwill,  who  had  married  Charles  Langwill, 
was  the  only  child  of  John  J.  Evans,  who  survived  his 
wife;  that  Mary  J.  Langwill  and  her  family,  at  the  time 
of  the  death  of  her  mother,  resided  at  Watertown,  in  the 
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State  of  South  Dakota;  that  at  the  time  of  the  death  of 
her  mother  Mrs.  Langwill  returned  to  Illinois  to  attend  her 
funeral;  that  John  J.  Evans  was  then  about  eighty  years 
of  age;  that  he  then  said  to  Mrs.  Langwill  that  what  he 
had  would  belong  to  her  and  that  she  ought  to  return  to 
Illinois  and  take  care  of  the  property;  that  she  replied  to 
him  that  he  had  a  tenant  on  the  farm,  and  if  he  could  get 
along  until  the  next  year,  if  he  still  wanted  her  and  her 
family  to  return  to  Illinois,  they  would  do  so;  that  she 
returned  to  her  home  in  South  Dakota ;  that  in  the  month 
of  August  the  tenant  upon  the  farm  left  the  farm,  and 
John  J.  Evans  caused  to  be  written  to  his  daughter  a  let- 
ter saying  the  tenant  had  abandoned  the  farm  and  urging 
her  and  her  husband  to  immediately  return  to  Illinois ;  that 
upon  receipt  of  the  letter  they  returned  to  Illinois  and 
moved  onto  the  farm,  and  carried  on  the  farm  until  March 
I,  1903,  on  the  same  terms  that  it  had  been  theretofore 
rented,  and  John  J.  Evans  lived  with  them;  that  on  the 
first  of  March,  1903,  Charles  Langwill,  the  husband  of 
Mary  J.  Langwill,  rented  the  farm  for  five  years  at  $250 
per  year  cash  rent  and  purchased  the  stock  and  farming  im- 
plements of  John  J.  Evans  on  the  farm  for  $700,  for  which 
he  gave  his  four  promissory  notes,  and  John  J.  Evans  was 
to  make  his  home  with  Charles  Langwill  and  family;  that 
Charles  Ivangwill  and  family  continued  to  occupy  the  farm 
until  the  ninth  day  of  January,  1904,  when  John  J.  Evans 
and  Charles  Langwill,  being  unable  to  agree,  then  went  to 
the  office  of  V.  S.  Lumley,  an  attorney  at  law  residing  in 
McHenry  county,  to  adjust  their  differences,  whereupon  it 
was  agreed  that  Charles  Langwill  was  to  surrender  the 
lease  of  the  farm,  and  he,  with  his  wife  and  daughter, 
would  return  to  South  Dakota,  and  that  Charles  Langwill 
would  release  to  William  M.  Langwill,  the  defendant,  who 
was  then  about  twenty  years  of  age,  his  time  until  he  should 
attain  his  majority;  that  William  M.  Langwill  would  re- 
main on  the  farm  with  his  grandfather,  and  that  John  J. 
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Evans  and  William  M.  Langwill  would  carry  on  the  farm- 
ing and  dairying  business  together  upon  said  farm,  and 
that  John  J.  Evans  should  surrender  the  notes  of  Charles 
Langwill  to  him  and  pay  him  $ioo  in  cash,  and  that  the 
stock  and  implements  upon  the  farm,  which  consisted  of 
twenty  head  of  cows  and  one  bull,  and  certain  farming 
implements,  should  be  turned  over  by  Charles  Langwill  to 
William  M.  Langwill,  and  that  William  M.  Langwill  should 
reside  with  and  care  for  John  J.  Evans  in  his  old  age  and 
pay  his  funeral  expenses  after  his  death,  and  that  upon  the 
d^ath  of  John  J.  Evans  all  the  property  which  belonged  to 
the  co-partnership  should  be  the  property  of  William  M. 
Langwill,  and  that  the  farm  was  to  be  conveyed  to  Wil- 
liam M.  Langwill,  John  J.  Evans  reserving  a  life  estate 
therein ;  that  V.  S.  Lumley  thereupon  prepared  a  deed  for 
the  farm  from  John  J.  Evans  to  William  M.  Langwill,  con- 
veying the  same  to  William  M.  Langwill  in  fee,  subject  to 
a  life  estate  in  John  J.  Evans,  and  also  articles  of  co-part- 
nership between  John  J.  Evans  and  William  M.  Langwill, 
and  an  agreement  to  be  signed  by  William  M.  Langwill,  in 
which  he  agreed  to  remain  with  John  J.  Evans  upon  the 
farm  and  to  care  for  him  during  his  life  and  make  his  old 
age  comfortable  and  to  pay  his  funeral  expenses  after  his 
death,  also  an  assignment  of  the  interest  of  Charles  Lang- 
will in  said  personal  properly  to  William  M.  Langwill; 
that  all  of  said  instruments  in  writing  were  executed  by  the 
proper  parties,  the  $ioo  in  cash  was  paid  by  John  J.  Evans 
to  Charles  Langwill  and  the  personal  property  was  turned 
over  to  William  M.  Langwill,  and  Charles  Langwill  and 
wife  and  daughter  on  or  abgut  the  first  day  of  March  left 
the  farm  and  prepared  to  return  to  South  Dakota,  where 
they  returned  within  a  few  days ;  that  John  J.  Evans,  after 
his  son-in-law  had  given  up  the  farm,  found  some  difficulty 
in  procuring  a  housekeeper,,  and  that  shortly  before  March 
I,  1904,  he  leased  the  farm  to  a  man  by  the  name  of  Er- 
nest Rammein  and  placed  him  in  possession  of  the  farm  on 
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March  i,  1904;  that  shortly  after  the  farm  was  leased  to 
Rammein  it  was  arranged  between  John  J.  Evans  and  Wil- 
liam M.  Langwill  that  as  the  farm  had  been  leased  and 
there  would  be  nothing  there  for  William  M.  Langwill  to 
do  he.  should  return  with'  his  father  and  mother  to  South 
Dakota,  where  he  could  obtain  work  at  from  $40  to  $45  a 
month,  and  that  he  should  keep  an  account  of  his  wages, 
and  that  he  would  put  in  one-half  of  his  wages  against  one- 
half  of  the  income  of  the  farm;  that  William  M.  Langwill 
returned  to  South  Dakota  with  his  father  and  mother  and 
sister;  that  on  the  24th  day  of  March,  1904,  the  barn  in 
which  the  cows  left  upon  the  farm  were  kept  was  blown 
down  and  all  of  the  cows  but  two  were  killed;  that  the 
tenant  thereupon  left  the  farm ;  thai  John  J.  Evans  never 
asked  the  defendant  to  return  to  the  farm,  but  on  the  sec- 
ond day  of  July,  1904,  filed  this  bill  to  set  aside  all  the 
transactions  between  himself  and  William  M.  Langwill  and 
to  recover  back  the  farm,  th^  bill  being  framed  upon  the 
theory  that  a  confidential  relation  existed  between  John  J. 
Evans  and  William  M.  Langwill,  and  that  William  M. 
Langwill  had  failed  to  keep  and  perform  the  part  of  the 
contract  upon  his  part  whereby  he  agreed  to  live  with,  care 
for  and  make  comfortable  John  J.  Evans  for  the  remainder 
of  his  life,  it  being  averred  that  by  reason  of  the  fact  that 
William  M.  Langwill  had  left  the  farm  and  returned  to  the 
State  of  South  Dakota  a  presumption  obtained  that  at  the 
time  the  deed  and  articles  of  co-partnership  were  entered 
into  a  fraudulent  intent  existed  in  the  mind  of  William  M. 
Langwill  not  to  carry  out  said  contract  but  to  cheat  and 
defraud  John  J.  Evans  out  of  his  property,  and  a  line  of 
cases,  of  which  Fabrice  v.  Von  der  Brelie,  190  111.  460,  and 
Hensan  v.  Cooksey,  237  id.  620,  are  examples,  are  relied 
upon  to  sustain  the  bill. 

It  is  undoubtedly  the  law  of  this  State  that  where  a 
child  takes  advantage  of  a  parent,  or  one  standing  to  him 
in  the  relation  of  parent,  and  by  reason  of  such  relation  ob- 
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tains  a  conveyance  of  the  property  of  the  parent  to  him 
upon  a  promise  upon  his  part  to  care  for  and  support  the 
parent  in  old  age,  and  after  the  conveyance  is  made  repudi- 
ates his  agreement  to  furnish  the  parent  maintenance  and 
support,  a  court  of  equity  will  set  aside  the  conveyance  and 
restore  to  the  parent  his  property.  {Cooper  v.  Gum,  152 
111.  471 ;  McClelland  v.  McClelland,  176  id.  83.)  If  it  ap- 
pears, however,  that  the  parent  is  the  moving  party,  and 
that  he  entered  into  the  transaction  voluntarily,  deliberately 
and  advisedly,  knowing  its  nature  and  effect,  and  that  his 
consent  was  not  obtained  by  reason  of  the  power  and  influ- 
ence to  which  the  relation  between  the  parties  might  be  sup- 
posed to  give  rise,  and  the  child  has  been  prevented  from 
executing  the  contract'  on  his  part  by  the  acts  of  the  parent, 
the  rule  above  announced  does  not  apply.  In  this  case, 
while  the  grandfather  was  an  old  man  at  the  time  he  made 
the  deed  and  entered  into  the  articles  of  co-partnership,  he 
appears  to  have  been  fully  possessed  of  his  faculties,  as 
subsequent  to  the  execution  of  the  deed  and  articles  of  co- 
partnership he  executed  the  will  under  which  the  appellants 
now  claim,  and  the  grandchild  was  a  minor  who  was  largely 
under  the  influence  of  his  grandfather,  and  who  was  largely 
influenced  by  the  grandfather  rather  than  the  grandfather 
influenced  by  the  grandchild,  and  that  the  grandfather  was 
well  satisfied  with  the  arrangement  he  had  made  with  the 
grandchild  until  after  William  M.  Langwill  had  left  the 
farm  and  returned  to  the  State  of  South  Dakota. 

We  have  read  the  evidence  in  this  case  in  full  as  it  ap- 
pears in  the  record,  and  are  constrained  to  hold  that  it  fails 
to  bring  this  case  within  the  principle  of  the  cases  relied 
upon  by  the  complainants.  It  may  be  that  John  J.  Evans 
was  injudicious  in  making  the  deed  and  the  contract  he 
did.  It,  however,  doubtless  appeared  to  him  at  that  time 
that  it  was  for  his  interest  to  induce  the  grandson,  if  pos- 
sible, who  appears  to  have  been  a  worthy  young  man  and 
who  always  treated  his  grandfather  with  kindness  and  con- 
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sideration,  to  remain  with  him  on  the  farm;  and  the  fact 
that  John  J.  Evans  may  have  changed  his  mind  with  ref- 
erence to  the  disposition  of  his  property  after  William  M. 
Langwill  had  returned  to  South  Dakota,  if  he  fairly  entered 
into  the  arrangement  he  made  with  his  grandson,  would  not 
permit  him  to  repudiate  the  obligations  which  he  had  as- 
sumed and  abandon  the  same  without  cause  and  recover 
back  his  property.  In  Campbell  v.  Carter,  14  111.  286,  on 
page  291,  the  court  say:  "A  court  of  equity  will  not  inter- 
fere to  relieve  a  party  from  the  effects  of  an  injudicious 
bargain."  And  in  Dicker  son  v.  Bvans,  84  111.  451,  on  page 
453>  it  was  said :  "If  a  party  making  a  deed  be  of  an  ad- 
vanced age  *  *  *  and  illiterate,  if  the  deed  be  read  to 
her  and  her  rights  made  known  to  her  by  the  officer,  public 
policy,  the  stability  of  titles,  the  peace  of  society,  all  demand 
the  transaction  shall  not  be  disturbed."  And  in  Herr  v. 
Payson,  157  111.  244,  on  page  252,  the  court  use  the  follow- 
ing language  taken  from  the  case  of  Ulrich  v.  Muhlke,  61 
111.  499:  "We  have  examined  the  rule  of  equity  invoked  by 
the  complainant  as  applicable  to  such  cases,  and  no  com- 
mentator on  the  principles  of  equity,  and  no  reported  case, 
goes  to  the  extent  of  saying  that  by  force  of  such  relation 
a  deed  is  ipso  facto  void.  *  *  *  To  render  such  a  trans- 
action valid  it  is  only  necessary  to  show  that  the  other  party 
had  competent  and  disinterested  advice,  or  that  he  per- 
formed the  act  or  entered  into  the  transaction  voluntarily, 
deliberately  and  advisedly,  knowing  its  nature  and  effect, 
and  that  his  consent  was  not  obtained  by  reason  of  the 
power  and  influence  to  which  the  relation  might  be  sup- 
posed to  give  rise." 

We  are  impressed  with  the  fact  that  all  the  equities  of 
the  case  are  with  the  appellee,  and  that  the  circuit  court 
reached  a  just  and  equitable  disposition  of  the  questions  in- 
volved upon  this  record. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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The  Ohio  Oil  Company,  Appellee,  vs,  Thomas  N.  Scott 

et  al.  Appellants. 

Opinion  filed  October  26,  ipop, 

1.  Appeals  and  errors — effect  where  affirmance  by  Appellate 
Court  is  for  a  failure  to  comply  with  its  rules.  If  the  Appellate 
Court  affirms  a  judgment  or  decree  for  non-compliance  with  its 
rules  for  the  preparation  and  filing  of  briefs  and  abstracts,  there  is 
nothing  which  the  Supreme  Court  may  review  on  further  appeal  or 
writ  of  error,  either  with  or  without  a  certificate  of  importance. 

2.  Same — Appellate  Court  must  file  opinion  giving  the  reasons 
for  its  decision.  Under  the  statute  it  is  the  duty  of  the  Appellate 
Court  to  file  a  written  opinion  giving  the  reasons  for  its  decision, 
and  while  error  cannot  be  assigned  on  such  opinion,  yet  the  Su- 
preme Court  has  a  right  to  look  into  such  opinion  to  ascertain 
what  questions  were  considered  and  to  avail  itself  of  the  benefit 
and  aid  furnished  by  the  reasons  given  in  such  opinion,  even 
though  the  affirmance  or  reversal  of  the  judgment  depends  upon 
the  correctness  of  the  judgment,  irrespective  of  the  reasons  given. 

3.  Same — effect  where  Appellate  Courfs  opinion  does  not  show 
reasons  for  judgment.  If  it  is  doubtful  from  the  opinion  of  the 
Appellate  Court  whether  it  affirmed  a  decree  because  of  a  non- 
compliance with  its  rules  or  because  of  its  consideration  of  the 
merits  of  the  case  the  Supreme  Court  will  neither  affirm  nor  re- 
verse the  judgment  but  will  remand  the  cause  to  the  Appellate 
Court,  with  directions  to  file  an  opinion  stating  distinctly  the 
ground  upon  which  the  judgment  is  based^ 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Lawrence  county;  the  Hon.  P.  A.  Pearce, 
Judge,  presiding. 

McGaughey  &'  ToHiLL,  for  appellants. 

Callahan,  Jones  &  Lowe,  for  appellee. 

Per  Curiam  :  Appellants,  as  owners  of  certain  lands 
in  Lawrence  county,  Illinois,  on  the  6th  day  of  April,  1906, 
executed  and  delivered  to  N.  B.  Lee  what  is  known  as  an 
oil  and  gas  lease.    The  lease  purported  to  authorize  Lee  and 
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his  assigns  to  enter  upon  the  lands  for  the  purpose  of  drill- 
ing and  operating  for  oil  and  gas  and  to  erect  *and  maintain 
on  said  lands  necessary  buildings,  structures  and  pipes  for 
the  production  of  oil  and  gas.  February  4,  1907,  Lee  as- 
signed the  lease  to  appellee,  the  Ohio  Oil  and  Gas  Company. 
The  bill  alleges  that  Lee  and  appellee  had  complied  with  all 
the  terms  and  requirements  of  the  lease  to  be  performed  by 
them,  but  that  when  appellee  attempted  to  enter  upon  said 
premises  for  the  purpose  of  exploring  for  and  developing 
oil  and  gas  under  the  teims  and  provisions  of  the  lease  it 
was  forbidden  the  right  to  make  such  entry  by  appellants, 
who  with  force  and  arms  kept,  and  still  keep,  appellee  off 
of  said  premises.  The  bill  prayed  that  appellants,  their 
agents  and  servants,  be  enjoined  from  hindering  or  ob- 
structing entry  upon  said  premises  by  appellee  for  the  pur- 
pose of  exploring  for  and  producing  oil  and  gas  upon  the 
terms  specified  in  the  lease.  A  hearing  was  had  upon  the 
bill,  answer,  replication  and  proofs  and  a  decree  entered  in 
accordance  with  the  prayer  of  the  bill.  From  that  decree 
appellants  prosecuted  an  appeal  to  the  Appellate  Court  for 
the  Fourth  District.  That  court  affirmed  the  decree  of  the 
circuit  court  and  granted  a  certificate  of  importance,  upon 
which  the  appellants  have  prosecuted  a  further  appeal  to 
this  court. 

The  opinion  of  the  Appellate  Court  is  embraced  in  a 
few  lines,  and,  as  we  understand  it,  its  judgment  of  affirm- 
ance was  based  upon  the  non-compliance  by  appellants  with 
the  rules  of  court  in  the  preparation  of  briefs  and  abstracts. 
The  court  quotes  rule  25,  and  says:  "Nowhere  in  appel- 
lants* brief  has  there  been  any  attempt  to  comply  with  this 
rule  in  any  respect.  In  the  alleged  abstract  twenty-three 
pages  are  covered  with  the  detailed  verbiage  of  the  bill, 
amendments,  motions,  demurrers,  answers  and  exceptions. 
The  presentation  of  the  case  is  such  that  we  do  not  feel 
called  upon  to  state  and  develop  it  in  our  opinion."  The 
court  then  says  the  proceeding  is  in  chancery;    that  the 
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chancellor  heard  the  evidence  and  found  all  the  material 
allegations  of  the  bill  to  be  true,  decreed  the  relief  prayed, 
and  that  it  (the  Appellate  Court)  thinks  the  evidence  war- 
ranted the  finding  and  decree.  It  is  also  stated  by  the  Ap- 
pellate Court  that  counsel  for  appellants  contended  appellee, 
who  was  complainant  in  the  bill,  had  an  adequate  remedy 
at  law,  but  that  he  had  failed  to  suggest  what  the  remedy 
was.  The  court  then  says  no  error  in  the  record  has  been 
pointed  out  that  would  warrant  a  reversal  of  the  decree, 
and  it  was  accordingly  affirmed. 

It  seems  evident  that  the  judgment  of  affirmance  was 
not  based  upon  a  consideration  of  the  merits  of  the  case 
but  was  for  non-compliance  with  the  rules  of  the  court  in 
the  preparation  of  the  briefs  and  abstracts.  We  do  not 
think  the  statement  made  by  the  Appellate  Court  that  it 
thought  the  evidence  warranted  the  finding  and  decree  can 
be  accepted  as  showing  the  judgment  of  affirmance  was 
based  upon  a  consideration  of  the  merits  of  the  case.  There 
was  no  substantial  controversy  in  the  evidence  heard  by 
the  chancellor,  but  the  questions  are  almost  exclusively 
questions  of  law.  The  execution  of  the  lease  and  its  as- 
sigtiment  to  appellee  were  not  denied.  It  was  contended 
by  appellants  that  the  lease  was  procured  by  Lee  by  fraud 
and  misrepresentation.  The  facts  and  circumstances  relied 
on  by  appellants  to  establish  the  fraud  were  set  up  in  the 
answer,  and  to  that  part  of  the  answer  exceptions  were 
sustained,  upon  the  theory,  evidently,  that  they  did  not  con- 
stitute fraud  within  the  meaning  of  the  law.  On  the  hear- 
ing appellants  offered  evidence  to  prove  the  alleged  fraud 
set  up  in  the  portion  of  the  answer  to  which  exceptions 
were  sustained,  but  the  court  refused  to  hear  the  proof. 
The  material  question,  then,  for  determination  in  the  case 
was  whether  appellee  had  such  rights  under  the  lease  as  en- 
titled it  to  the  relief  prayed,  which  was,  in  effect,  the  spe- 
cific performance  of  that  instrument  through  the  exercise 
of  the  injunctive  power  of  the  court.    This  was  a  question 
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of  law  unaffected  by  any  controverted  facts  brought  out  in 
the  testimony,  and  we  do  not  understand  from  the  opinion 
of  the  Appellate  Court  that  this  question, — the  controlling 
question  in  the  case, — received  any  consideration  by  that 
•  court  because  of  its  imperfect  presentation  by  the  briefs  and 
abstracts,  which  were  not  prepared  in  compliance  with  the 
rules  of  tlie  court.  While  error  cannot  be  assigned  upon 
the  opinion  of  the  Appellate  Court  but  only  upon  its  judg- 
ment, the  statute  provides:  "All  opinions  or  decisions  of 
said  court  upon  the  final  hearing  of  any  cause,  shall  be  re- 
duced to  writing  by  the  court,  briefly  giving  therein  the 
reasons  for  such  opinion  or  decision,  and  be  filed  in  the 
case  in  which  rendered."  (Kurd's  Stat.  1908,  chap.  37, 
par.  34. )  This  court  has  held  that  we  may  rightfully  look 
into  the  opinion  of  the  Appellate  Court  for  the  purpose  of 
being  advised  as  to  the  questions  considered  by  that  court 
and  how  they  were  disposed  of.  (Penn  Plate  Glass  Co.  v. 
Rice  Co.  216  111.  567;  Chicago  City  Railway  Co.  v.  Mead, 
206  id.  174.)  For  that  purpose  the  rules  of  this  court  re- 
quire the  party  bringing  a  case  to  this  court  from  the  Ap- 
pellate Court  to  file,  as  an  appendix  to  his  brief,  a  printed 
copy  of  the  opinion  of  the  Appellate  Court. 

If  the  Appellate  Court  felt  justified  in  affirming  the  de- 
cree of  the  circuit  court  for  non-compliance  with  the  rule 
relating  to  the  preparation  of  and  filing  briefs  and  abstracts 
and  affirmed  the  decree  for  that  reason  we  would  have  no 
power  to  review  their  judgment  upon  an  appeal,  with  or 
without  a  certificate  of  importance.  It  is  for  that  court  to 
determine  for  itself  whether  briefs  and  abstracts  filed  in 
said  court  are  in  compliance  with  its  rules,  and  where  its 
judgment  is  based  on  a. non-compliance  with  the  rules  there 
is  nothing  for  this  court  to  review  on  appeal  or  writ  of  er- 
ror. It  is  altogether  different  from  a  case  where  the  judg- 
ment is  based  upon  a  consideration  of  the  case.  Where  the 
judgment  is  based  on  a  consideration  of  the  case,  on  appeal 
to  this  court*  we  have  a  right  to  look  into  the  opinion  of 
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the  Appellate  Court  for  the  purpose  of  being  advised  as  to 
the  questions  considered  by  that  court,  and  we  have  a  right 
to  avail  ourselves  of  the  benefit  and  aid  of  the  reasons 
given  for  the  conclusion  arrived  at  by  the  Appellate  Court, 
but  as  error  can  be  assigned  only  upon  the  judgment, 
a  reversal  or  affirmance  by  this  court  must  depend  upon 
whether,  in  our  opinion,  the  judgment  is  correct,  irrespec- 
tive of  the  reasons  given  in  the  Appellate  Court's  opinion 
for  its  judgment.  If  we  could  be  required  to  review  a 
judgment  of  the  Appellate  Court  affirming  the  judgment 
of  the  trial  court  because  appellant  had  not  prepared  and 
filed  briefs  and  abstracts  in  compliance  with  the  rules  of 
the  Appellate  Court,  it  would  be  requiring  us  to  review  for 
the  first  time  a  judgment  which  the  law  requires  shall  first 
be  reviewed  by  the  Appellate  Court.  That  court  has  estab- 
lished rules  governing  the  presentation  of  cases  to  it  for 
review,  and  if  parties  do  not  choose  to  comply  with  those 
rules  and  judgments  are  affirmed  for  such  non-compliance, 
they  cannot,  by  appealing  to  this  court,  have  the  judgments 
reviewed. 

While  it  appears  to  us,  from  examination  of  the  opin- 
ion in  this  case,  that  the  judgment  of  affirmance  was  based 
upon  appellants'  non-compliance  with  the  rules  of  the  court, 
in  view  of  some  expressions  in  the  opinion  above  referred 
to,  not  necessary  to  a  decision  on  that  ground,  there  is 
room  for  some  doubt  about  the  matter.  We  will  therefore 
neither  affirm  nor  reverse  the  judgment  but  will  remand 
the  case  back  to  the  Appellate  Court,  with  directions  to  that 
court  to  file  an  opinion  stating  distinctly  the  ground  upon 
which  its  judgment  is  based.  As  we  have  before  stated, 
if  the  judgment  is  based  upon  the  failure  of  appellants  to 
comply  with  the  rules  of  the  court  in  the  presentation  of 
the  case  there  is  nothing  for  us  to  review.  If  the  judgment 
is  based  upon  a  consideration  of  the  case,  an  opinion  should 
be  filed  giving  the  reasons  for  the  decision  and  judgment. 

Remanded  to  the  Appellate  Court. 
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David  McComb,  Appellee,  V^.  Esther  McComb,  Appellant. 

Opinion  Hied  October  26,  ipop, 

1.  Divorce — wife  granted  a  divorce  for  desertion  cannot  com- 
plain that  it  was  not  granted  for  cruelty.  A  wife  who  has  been 
granted  a  divorce  upon  the  ground  of  desertion  has  no  substan- 
tial ground  to  complain,  on  appeal,  that  the  trial  court  erred  in  not 
decreeing  that  she  was  entitled  to  a  divorce  for  extreme  and  re- 
peated cruelty,  even  though  there  is  evidence  in  the  record  tending 
to  sustain  such  charge. 

2.  Deeds — party  claiming  deed  svas  conditional  has  burden  of 
proof.  One  claiming  that  a  deed  in  the  usual  form  of  warranty 
deed,  without  restrictions  or  reservations  except  the  clause  relat- 
ing to  payment  of  taxes,  was  conditional  and  that  it  was  not  to 
take  effect  or  be  recorded  until  his  death,  has  the  burden  of  prov- 
ing such  contention. 

3.  Same — what  tends  to  show  that  a  deed  was  unconditional. 
The  facts  that  a  deed  joined  in  by  husband  and  wife,  conveying 
property  to  the  wife,  contained  a  clause  providing  that  the  latter 
should  pay  taxes  for  the  current  year,  and  that  the  husband  sub- 
sequently made  repeated  offers  to  the  wife  to  trade  property  in 
which  he  had  unquestioned  title  for  that  conveyed  by  such  deed, 
tend  to  show  that  the  deed  was  unconditional  rather  than  that  it 
was  to  be  of  no  effect  unless  the  husband  failed  to  recover  from 
the  illness  he  was  suffering  from  when  the  deed  was  made. 

4.  Same — fact  that  party  is  dissatisfied  with  his  act  in  deeding 
property  is  not  ground  for  setting  deed  aside.  The  fact  that  one 
who  has  executed  a  deed  voluntarily  for  what  he  then  regarded 
as  sufficient  consideration,  and  without  fraud  or  coercion  on  the 
part  of  the  grantee,  subsequently  decides  that  the  transaction  was 
inequitable  is  not  ground  for  setting  aside  the  deed  in  equity. 

5.  Same — when  court  will  hold  a  deed  to  have  been  delivered. 
A  court  of  equity  will  hold  that  a  deed  was  delivered  where  the 
acts  of  the  grantor  and  all  the  attending  circumstances  are  such 
as  to  show  that  the  deed  was  made  by  him  to  his  wife  in  the  na- 
ture of  a  voluntary  settlement  in  view  of  their  probable  separa- 
tion, and  that  he  intended  to  relinquish  all  control  over  the  deed. 

AppEai^  transferred  from  the  Branch  Appellate  Court 
for  the  First  District; — heard  in  the  Superior  Court  of 
Cook  county;  the  Hon.  Willard  M.  McEwEn,  Judge, 
presiding. 


454  McOoMB  V.  McCoMB.  [2*1  VL 

• 

On  November  lo,  1906,  appellee,  David  McComb,  filed 
a  bill  for  divorce  against  appellant,  Esther  McComb,  in  the 
superior  court  of  Cook  county.  It  is  alleged  in  the  bill 
that  appellant  and  appellee  were  married  in  Chicago  on  the 
19th  of  December,  1892,  and  lived  together  as  man  and 
wife  from  the  time  of  their  marriage  until  the  6th  day  of 
June,  1904,  when  appellant  willfully  and  without  cause  de- 
serted appellee  and  refused  to  return  and  live  with  him, 
without  any  fault  on  his  part,  and  that  there  were  no  chil- 
dren bom  of  said  marriage.  It  is  further  alleged  that  at 
the  time  of  the  marriage  appellee  was  the  owner  of  lot  3 
and  the  south  30  feet  of  lot  2,  in  block  37,  in  the  subdi- 
vision known  as  Rogers  Park;  also  the  north  76.4  feet  of 
lot  2,  in  block  10,  in  John  Johnson,  Jr's.,  addition  to  Aus- 
tin, all  in  Cook  county,  Illinois;  that  on  the  30th  day  of 
August,  1902,  appellee,  being  in  ill-health  and  fearing  that 
he  might  not  survive  the  illness  with  which  he  was  then  af- 
flicted, executed  and  delivered  in  trust  to  appellant  a  war- 
ranty deed  conveying  to  her  the  premises  above  described, 
upon  the  express  condition  agreed  to  by  both  parties  that 
the  deed  was  not  to  be  recorded  or  used  by  appellant  and 
that  the  property  was  not  to  be  hers  in  fact  unless  appellee 
should  not  survive  the  illness  from  which  he  was  then  suf- 
fering, and  in  the  event  that  he  recovered,  the  deed  was  to 
be  returned  to  him  and  canceled.  It  is  further  alleged  that 
appellee  departed  from  Chicago  for  the  west  on  the  first  of 
October,  1902,  and  on  the  day  following,  appellant  caused 
said  deed  to  be  recorded  without  the  knowledge  or  consent 
of  appellee  and  in  disregard  of  the  agreement  and  in  vio- 
lation of  the  trust  upon  which  the  same  was  executed  and 
delivered.  The  bill  prays  for  a  divorce  and  that  appellant 
be  compelled  to  convey  to  appellee  the  property  heretofore 
described. 

On  the  24th  of  December,  1906,  appellant  filed  her  an- 
swer, admitting  the  marriage  as  alleged  in  the  bill  but  de- 
nying that  she  and  appellee  had  lived  together  until  June  6, 
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1904,  and  alleging  that  the  separation  took  place  on  the 
13th  of  October,  1902.  The  answer  charges  desertion  for 
a  period  of  two  years,  drunkenness  and  cruelty  on  the  part 
of  appellee,  and  sets  out  in  detail  several  acts  of  violence 
which  it  is  alleged  he  committed  and  threats  which  he  made 
to  take  the  life  of  appellant.  It  is  alleged  in  the  answer 
that  appellee  is  a  strong,  able-bodied  man  and  is  in  receipt 
of  a  weekly  income  of  $16.80;  that  he  was  the  owner  of 
the  south  125  feet  of  lot  i,  in  block  3,  in  John  Johnson, 
Jr's.,  addition  to  Chicago,  worth  $2500;  that  he  had  $700 
in  bank,  and  that  he  was  well  able  to  support  appellant  but 
had  failed  and  refused  to  do  so.  It  is  denied  that  appellant 
deserted  appellee,  as  alleged  in  the  bill,  and  it  is  charged 
that  while  appellant  and  appellee  were  living  together  as 
husband  and  wife  in  the  property  owned  by  appellant  at  the 
time  of  her  marriage  and  where  she  still  resides,  appellee, 
on  October  13,  1902,  deserted  her  without  cause,  stating  at 
the  time  that  he  was  g^ing  away  never  to  return  and  refus- 
ing to  inform  her  of  his  destination.  The  answer  admits 
the  execution  and  delivery  of  the  deed  conveying  the  afore- 
said property  to  appellant  but  denies  that  appellee  was  in 
ill-health  at  the  time  and  that  it  was  made  upon  any  agree- 
ment or  trust  as  alleged  in  the  bill,  and  alleges  that  the  deed 
was  executed  and  delivered  unconditionally,  appellee  say- 
ing at  the  time  that  he  was  going  away;  that  he  had  not 
treated  appellant  right ;  that  this  property  so  deeded  would 
partly  pay  her  for  the  time  she  had  lost  and  money  she  had 
advanced  on  his  account,  and  that  he  would  keep  the  other 
property  which  he  owned,  and  the  bank  account,  for  him- 
self. It  is  charged  that  at  the  time  of  his  marriage  appel- 
lee was  not  the  owner  of  the  above  described  property,  as 
alleged  in  the  bill,  but  that  it  was  then  only  partly  paid  for 
and  encumbered  by  a  mortgage;  that  since  her  marriage 
appellant  had  contributed  from  her  private  funds  toward 
the  purchase  price  of  the  said  property  the  sum  of  at  least 
$1000.    The  recording  of  the  deed  is  admitted,  but  it  is  de- 
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nied  that  it  was  done  contrary  to  any  agreement  and  with- 
out the  knowledge  of  appellee,  and  it  is  admitted  that  the 
appellant  refuses  to  re-convey  said  property  to  appellee  and 
claims  that  it  is  her  own. 

Replication  was  filed  to  this  answer,  and  on  January  7, 
1907,  appellant  filed  her  cross-bill,  in  which  substantially 
the  same  allegations  are  made  as  to  the  property  as  set  forth 
in  her  answer,  and  charging  appellee  with  desertion,  cruelty 
and  non-support  and  praying  for  a  divorce  and  alimony. 
Appellee  answered  the  cross-bill,  admitting  the  marriage 
and  denying  its  other  material  allegations. 

After  replication  was  filed  the  cause  was  submitted  to 
the  chancellor,  and  on  a  hearing  a  decree  was  entered  dis- 
missing the  original  bill,  finding  that  the  charge  of  deser- 
tion as  alleged  in  the  cross-bill  had  been  sustained  by  the 
evidence  and  granting  a  divorce  to  the  appellant  on  that 
ground.  The  decree  further  found  that  at  the  time  of  the 
marriage  appellant  was  seized  of  certain  property  in  her 
own  right,  and  it  was  adjudged  and  decreed  that  she  should 
hold  the  same  free  and  clear  from  any  dower  or  other  title 
or  interest  therein  of  appellee.  As  to  the  property  conveyed 
to  appellant  by  the  warranty  deed  of  appellee,  it  was  de- 
creed that  she  retain  the  north  76.4  feet  of  lot  2,  block  10, 
in  John  Johnson,  Jr's.,  addition  to  Austin  as  her  separate 
property,  in  lieu  of  alimony,  free  and  clear  of  dower  or 
other  interest  of  appellee,  and  that  she  re-convey  to  appellee 
lot  3  and  the  south  30  feet  of  lot  2,  block  37,  of  Rogers 
Park,  the  same  to  be  the  separate  property  of  appellee,  and 
that  he  hold  this  property,  and  the  other  real  estate  he 
owned,  free  and  clear  of  dower  or  other  interest  therein  of 
appellant.  From  that  decree  appellant  prosecuted  an  appeal 
to  the  Appellate  Court.  That  court  affirmed  the  decree  in 
part  and  reversed  it  in  part.  From  the  judgment  of  the 
Appellate  Court  appellee  appealed  to  this  court.  Being  of 
opinion  a  freehold  was  involved,  this  court  reversed  the 
judgment  of  the  Appellate  Court  and  remanded  the  case  to 
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that  court  with  directions  to  transfer  the  cause  to  this  court, 
(McComb  V.  McComb,  238  111.  555,)  which  has  accordingly 
been  done,  and  the  case  stands  here  as  an  original  appeal 
from  the  superior  court 

Francis  E.  Croarkin,  for  appellant. 

James  B.  Devitt,  and  Robert  W.  Dunn,  for  appellee. 

Mr.  Chie^  Justice  Farmer  delivered  the  opinion  of 
the  court : 

Appellant  contends  the  court  erred  in  decreeing  that  she 
convey  to  appellee  the  Rogers  Park  property;  also  in  not 
decreeing  that  she  was  entitled  to  a  divorce  on  the  ground 
of  extreme  and  repeated  cruelty.  Appellee  insists  on  an  af- 
firmance of  the  decree  as  being  equitable  and  just  under  the 
evidence  which  the  chancellor  heard.  He  does  not  question 
the  correctness  of  the  decree  in  awarding  appellant  a  di- 
vorce on  the  ground  of  desertion. 

While  there  is  evidence  in  the  record  tending  to  sup- 
port the  allegations  of  the  cross-bill  as  to  extreme  and  re- 
peated cruelty,  inasmuch  as  appellant  was  granted  a  decree 
for  divorce  on  account  of  the  fault  of  appellee  she  has  no 
substantial  ground  of  complaint,  even  if  the  divorce  might 
have  been  granted  for  other  causes  also.  This  leaves  as 
the  only  matter  in  controversy  to  be  decided  the  disposition 
to  be  made  of  the  Rogers  Park  property. 

It  appears  from  the  evidence  that  at  the  time  of  the 
marriage  of  appellant  and  appellee  he  was  the  owner  of 
this  property  and  the  seventy-six  feet  in  Austin,  upon  all 
of  which  there  was  a  lien  for  a  part  of  the  purchase  price. 
Appellant  at  that  time  was  also  possessed  of  some  real  and 
personal  property  in  her  own  right.  The  parties  lived  to- 
gether, during  the  larger  portion  of  their  married  life,  in 
a  cottage  owned  by  appellant.  She  had  kept  boarders  prior 
to  her  marriage  and  continued  to  do  so  a  part  of  the  time 
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afterward,  and  by  this  means  and  the  use  of  her  own  prop- 
erty and  funds  she  contributed  substantially  to  the  support 
of  herself  and  husband,  and  it  is  clear  from  the  evidence 
that  at  least  a  part  of  her  private  means  was  used  in  re- 
moving the  encumbrance  from  appellee's  property.  The 
parties  were  married  late  in  life,  neither  having  been  mar- 
ried before.  They  were  not  Congenial,  disagreed  and  quar- 
reled a  great  deal,  and  as  a  natural  result  their  married 
life  was  a  failure.  Acts  of  violence  and  manifestations  of 
jealous  rage  on  the  part  of  appellee,  usually  caused  by  par- 
tial intoxication,  are  testified  to  by  appellant,  and  she  is 
corroborated,  in  part,  by  other  witnesses.  It  appears  that 
following  these  occasions  he  would  deeply  regret  his  con- 
duct, apologize  and  promise  that  it  would  not  occur  again. 
On  the  30th  of  August,  1902,  both  parties  went  together  to 
the  office  of  an  attorney  in  Chicago  and  there  jointly  exe- 
cuted and  acknowledged  a  warranty  deed  in  which  appel- 
lant was  named  as  grantee,  conveying  to  her  the  property 
in  Austin  and  Rogers  Park.  Appellee  insists  here,  and  tes- 
tified in  the  court  below,  that  this  deed  was  to  be  recorded 
and  become  effective  only  in  case  of  his  death,  and  if  he 
recovered  from  the  illness  from  which  he  was  then  suffer- 
ing, the  deed  was  to  be  returned  to  him  and  considered  void. 
Appellant  insists,  and  testified,  the  deed  was  an  uncondi- 
tional conveyance  of  the  property  to  her,  made  in  consider- 
ation of  money  advanced  by  her  and  of  her  time  and  labor 
which  he  had  the  benefit  of. 

To  establish  his  contention  that  the  deed  was  condi- 
tional the  burden  of  proof  rests  upon  appellee,  as  the  deed, 
as  executed,  is  in  the  usual  form  of  warranty  deed,  contain- 
ing no  conditions  or  reservations  except  the  clause,  "sub- 
ject to  all  taxes  subsequent  to  those  levied  for  the  year 
1901."  After  a  careful  examination  of  the  evidence  it  is 
our  opinion  that  appellee  has  not  only  failed  to  establish 
his  contention  by  the  burden  of  proof  but  that  the  weight 
of  the  evidence  is  against  him.    We  are  forced  to  the  con- 
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elusion  that  this  deed  was  executed  and  delivered  by  ap- 
pellee in  contemplation  of  a  permanent  separation  from  the 
appellant  and  as  a  settlement  upon  her  or  as  a  division  of 
property  between  them,  and  with  the  idea  that  one  of  them 
would  eventually  secure  a  divorce.  This  is  evidenced  by 
his  desertion  of  appellant  a  short  time  after  the  deed  was 
made  and  from  several  letters  introduced  in  evidence  writ- 
ten by  appellee  to  appellant  while  he  was  in  California  and 
Arizona.  In  none  of  these  letters  is  any  mention  made  of 
the  conditions  upon  which  he  claims  he  deeded  the  prop- 
erty to  her.  In  them  he  makes  several  propositions  to  her 
to  trade  certain  property  which  he  owned  for  a  part  of  that 
he  had  conveyed  to  her,  and  from  reading  this  correspond- 
ence no  one  could  form  the  conclusion  that  at  that  time 
he  claimed  any  interest  whatever  in  the  property  which  ht 
sought  to  have  her  convey  to  him  in  exchange  for  that 
which  he  offered  to  convey  to  her.  If  his  deed  had  been 
made  upon  the  condition  that  he  claims,  namely,  that  it  was 
only  to  become  effective  in  case  of  his  death,  it  is  impos- 
sible to  believe,  from  reading  these  letters,  written  several 
months  after  the  deed  was  executed,  when  his  health  was 
apparently  in  such  condition  that  he  had  no  apprehension 
of  death  in  the  near  future,  that  he  would  make  repeated 
efforts  to  dispose  of  valuable  property  to  which  his  title 
was  unquestioned,  in  exchange  for  only  a  part  of  the  land 
he  had  deeded  to  his  wife,  and  which;  according  to  his  in- 
sistence, was  already  his  own.  Also  the  clause  inserted  in 
the  deed  that  the  grantee  should  pay  the  taxes  levied  sub- 
sequent to  the  year  1901  is  repugnant  to  any  idea  but  that 
the  grantor  had  parted  with  all  interest  in  and  control  over 
the  property.  This  deed  was  executed  voluntarily  by  ap- 
pellee upon  what  he  then  regarded  as  sufficient  considera- 
tion, without  fraud  or  coercion  on  the  part  of  appellant. 
He  was  satisfied  with  the  settlement  at  the  time,  and  be- 
cause he  later  decided  that  it  was  inequitable  and  to  his 
disadvantage  is  no  reason  why  a  court  of  equity  should  re- 
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lieve  him  from  the  consequence  of  his  act.  "Where  the 
conduct  of  the  grantor  and  all  the  circumstances  are  such 
as  to  indicate  that  the  grantor  intended  to  gfive  effect  and 
operation  to  the  deed  and  to  relinquish  all  power  and  con- 
trol of  it,  the  law  will  give  effect  to  the  deed  accordingly 
and  will  hold  that  there  has  been  a  delivery  of  the  same." 
Shields  v.  Bush,  189  111.  534,  and  cases  there  cited. 

The  decree  of  the  superior  court  is  affirmed  in  all  re- 
spects except  that  part  of  it  which  finds  appellee  to  be  the 
owner  of  the  Rogers  Park  property  and  directing  a  convey- 
ance thereof  to  him  by  appellant,  and  to  that  extent  the 
decree  is  reversed  and  the  cause  remanded  to  the  superior 
court,  with  directions  to  enter  a  decree  in  accordance  with 
the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


The  City  of  Evanston,  Appellee,  vs.  Wesi^ey  L.  Knox 

et  al.  Appellants. 

Opinion  Hied  October  26,  ipop. 

1.  Speciai,  assessments — prior  to  passage  of  Local  Improve- 
ment  act  of  ipoy  condemnation  judgment  was  conditional.  Prior 
to  the  passage  of  the  Local  Improvement  act  of  1907  the  exercise 
of  the  right  of  eminent  domain,  under  article  9  of  the  Cities  and 
Villages  act,  to  acquire  land  for  a  public  improvement  and  pay  for 
the  same  by  special  assessment  was  practically  the  same,  in  the 
matter  of  the  petitioner's  right  to  discontinue  the  proceeding,  as 
under  the  Eminent  Domain  act,  and  the  judgment  was  conditional 
upon  the  petitioner's  acceptance  of  the  land. 

2.  Same — section  J2  of  the  Local  Improvement  act  construed. 
Under  section  32  of  the  Local  Improvement  act  a  judgment  in  a 
proceeding  by  a  city  to  condemn  land  for  a  public  improvement 
and  pay  for  the  same  by  special  assessment  is  conditional  up  to 
the  time  when  the  petitioner,  after  final  judgment  as  to  all  the  de- 
fendants, is  required  to  elect  to  enter  the  judgment. 

3*  Same — right  of  a  city  to  dismiss  condemnation  proceeding 
after  judgment.  Where,  in  a  proceeding  by  a  city  to  condemn 
land  under  Local  Improvement  act,  judgment  is  rendered  against 
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all  the  defendants  but  one  and  the  assessment  roll  is  ordered  to 
be  re-cast,  but  no  judgment  is  ever  entered  on  such  re-cast  roll 
although  the  assessment  is  increased,  new  parties  are  brought  in 
and  new  objections  filed,  the  city  has  power  to  dismiss  the  pro- 
ceeding without  the  consent  of  the  parties  whose  land  is  sought 
to  be  condemned. 

Appeai^  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  L.  Pond,  Judge,  presiding. 

Wells  &  Blakeley,  and  Harry  H.  Talcott,  for  ap- 
pellants : 

The  city  of  Evanston  having  elected  to  enter  judgment 
on  the  verdict  cannot  delay  nearly  three  years  and  then 
abandon  the  improvement.    Laws  of  1897,  p.  112. 

Where  it  appears  that  the  public  are  not  interested  bene- 
ficially in  the  improvement,  the  petitioner  has  no  right  to 
abandon  the  improvement  against  the  wishes  of  the  parties 
interested  who  stand  ready  to  proceed.  Ferris  v.  Ward,  4 
Gilm.  499;  People  v.  Highway  Comrs.  88  111.  141 ;  Sanga- 
mon V.  Brown,  13  id.  207;  Hurd's  Stat.  1908,  chap.  34, 
par.  49. 

The  court  has  no  power,  after  the  expiration  of  the 
term,  to  vacate,  on  motion  of  petitioner,  a  judgment  of 
condemnation  or  a  judgment  of  confirmation  and  dismiss 
the  proceedings  and  annul  the  binding  effect  of  such  judg- 
ment. Railway  Co.  v.  Chicago,  148  111.  479;  People  v. 
Noonan,  238  id.  303. 

Joseph  L.  McNab,  for  appellee: 

The  judgment  entered  April  6,  1906,  was  not  a  final 
judgment  "as  to  all  defendants,  both  as  to  the  amount  of 
damages  and  compensation  to  be  awarded  and  benefits  to 
be  assessed."  Objections  to  the  original  roll  on  behalf  of 
one  defendant  remained  undisposed  of.  The  re-cast  roll 
largely  increased  the  assessment  for  benefits  upon  the  prop- 
erty described  in  the  original  assessment  roll  and  no  hear- 


462  City  op  Evanston  v.  Enox.  CMl  DL 

ing  has  been  had  upon  it.  The  re-cast  roll  brought  in 
additional  parties  defendant  by  assessing  benefits  against 
property  not  assessed  in  the  original  roll.  Objections  on 
behalf  of  a  number  of  these  property  owners  were  filed  to 
the  re-cast  roll  and  remained  undetermined.  No  action 
wis  taken  on  the  re-cast  roll.  Such  being  the  case,  the 
city  had  the  right  to  dismiss  the  proceedings.  Local  Im- 
provement act  of  1897,  P^^s.  26,  32;  Shurtleff  v.  Chicago, 
190  111.  473. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

August  I,  1905,  an  ordinance  was  passed  by  the  city 
of  Evanston  providing  that  the  Lake  Shore  boulevard  be 
opened  and  extended  from  Lee  street  to  Main  street,  in 
said  city,  by  condemning  therefor  certain  lands.  August  7, 
1905,  a  petition  was  filed  in  the  county  court  of  Cook  county 
by  said  city  praying  that  steps  be  taken  to  ascertain  the 
just  compensation  for  the  property  to  be  taken  or  damaged 
and  also  as  to  what  property  would  be  benefited.  Commis- 
sioners appointed  for  that  purpose  reported  that  the  value 
of  the  property  sought  to  be  taken  was  $10,800  and  esti- 
mated that  the  cost  of  the  proceedings  would  amount  to 
$500;  that  the  title  of  the  lands  to  be  taken  was  held  by 
Wesley  L.  Knox,  Myron  E.  Cole,  John  W.  Judkins  and 
Edmund  A.  Cole.  All  of  these  persons  filed  objections  to 
the  assessment  roll,  as  did  others  whose  land  was  assessed 
for  benefits.  On  April  6,  1906,  a  hearing  was  had  in  the 
county  court  as  to  all  the  objectors  except  Nellie  G.  HoUett, 
and  a  verdict  rendered  by  the  jury  that  the  value  of  the 
property  sought  to  be  taken  was  $15,000,  and  that  the  prop- 
erty owners,  except  Wesley  L.  Knox,  were  benefited  to  the 
extent  of  the  assessment.  Thereupon  the  court  entered 
judgment  of  condemnation,  and  confirmed  on  said  verdict 
the  said  assessment  against  all  the  objectors  save  said 
Nellie  G.  Hollett.  The  court,  in  the  order  of  judgment, 
found  that  there  was  a  large  deficiency  in  the  assessment. 
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and  upon  motion  of  the  petitioner  ordered  that  the  assess- 
ment roll  be  re-cast  except  as  to  the  properties  represented 
by  the  appellants  herein.  June  20,  1906,  the  re-cast  roll 
was  filed.  In  this  it  was  stated  that  the  value  of  the  land 
sought  to  be  taken  was  $15,000  and  the  estimated  cost  of 
the  improvement  $500.  The  entire  roll,  as  re-cast,  increased 
the  assessment  upon  a  large  part  of  the  property  assessed 
in  the  original  roll  and  not  taken,  and  also  assessed  benefits 
on  property  not  assessed  in  the  original  assessment  roll. 
This  re-cast  roll  was  approximately  $4200  more  than  the 
original  roll.  Many  property  owners  assessed  for  benefits 
filed  objections  in  August,  1906,  to  the  re-cast  roll.  No 
judgment  has  ever  been  entered  on  the  re-cast  roll,  and,  so 
far  as  this  record  shows,  no  further  steps  were  taken  by 
any  of  the  parties  to  this  proceeding  until  July  9,  1908, 
when,  through  their  attorneys,  on  notice,  appellants  entered 
a  motion  for  a  rule  upon  petitioner  to  pay  for  the  land 
sought  to  be  taken  within  a  short  day  to  be  fixed  by  the 
court,  the  motion  being  based  upon  section  53  of  article  9 
of  the  Cities  and  Villages  act.  (i  Starr  &  Cur.  Stat.  p. 
778.)  This  motion  does  not  appear  to  have  been  called  up 
in  court  by  counsel  until  January  7,  1909,  when,  after  a 
hearing,  the  court  denied  the  motion  on  the  ground  that 
said  section  53  had  been  repealed,  by  implication,  by  the 
Local  Improvement  act  of  1897.  Counsel  for  appellants  do 
not  now  question  the  correctness  of  the  court's  ruling  on 
that  motion.  At  the  time  this  motion  was  denied  the  peti- 
tioner offered,  through  its  counsel,  to  dismiss  the  said  pro- 
ceedings, and  presented  to  the  court  the  draft  of  an  order 
to  that  effect.  Appellants  objected  to  the  entry  of  that 
order,  and  thereupon  moved  for  the  entry  of  an  order  upon 
petitioner  to  pay  for  the  lands  described  in  the  condemna- 
tion judgment,  and  this  motion,  with  that  of  the  city  to  dis- 
miss, was  taken  under  advisement  by  the  court.  March  6, 
1909,  the  court  denied  the  motion  of  the  property  owners.' 
On  March  15  Frank  R.  SedgAvick,  one  of  the  appellants. 
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who  was  one  of  the  objectors  against  whom  verdict  was 
rendered  in  the  original  assessment  proceedings  but  whose 
assessment  was  not  increased  by  the  re-cast  roll,  filed  a  pe- 
tition setting  forth  the  failure  of  the  city  of  Evanston  to 
proceed  with  the  assessment,  and  praying  that  the  cause  be 
set  down  for  hearing  within  a  short  day  to  be  fixed  by  the 
court  for  the  settlement  of  the  issues  remaining  undisposed 
of.  Pursuant  to  this  petition  the  court  set  said  cause  for 
final  hearing  March  24,  1909.  On  that  day  the  court,  after 
a  hearing,  entered  an  order,  on  the  motion  of  the  city  of 
Evanston,  setting  aside  and  vacating  the  judgment  of  con- 
demnation and  confirmation  entered  April  6,  1906,  vacating 
all  orders  entered  in  the  cause  and  dismissing  the  case. 
After  the  entry  of  this  last  order  Frank  R.  Sedgwick  of- 
fered to  proceed  in  said  cause  and  make  proofs  upon  the 
issues  remaining  undisposed  of  therein.  This  motion  was 
denied.  From  the  order  dismissing  the  proceedings  Wes- 
ley L.  Knox,  John  W.  Judkins,  Edmund  A.  Cole  and  Frank 
R.  Sedgwick  prayed  an  appeal  to  this  court,  which  was  al- 
lowed, and  Frank  R.  Sedgwick  also  prayed  an  appeal  from 
the  order  refusing  to  grant  his  motion  to  proceed  to  try  the 
issues  undisposed  of,  remaining  in  the  cause.  Appeals  from 
these  two  orders  were  taken  jointly,  apparently  by  agree- 
ment of  all  parties. 

If  the  court  ruled  correctly  in  permitting  the  proceed- 
ings to  be  dismissed  on  motion  of  the  petitioner,  then  it 
necessarily  follows  that  the  ruling  was  proper  denying  the 
motion  of  Sedgwick  to  dispose  of  the  issues  in  the  cause, 
as  under  such  conditions  there  were  no  undisposed-of  is- 
sues. The  decision  of  this  question  renders  necessary  a 
consideration  of  various  sections  of  the  Local  Improvement 
act  with  reference  to  the  taking  of  private  property,  and 
especially  that  part  of  section  32  of  that  act,  (Kurd's  Stat 
1908,  p.  429,)  which  reads:  "Upon  the  return  of  a  verdict 
in  a  proceeding  to  acquire  property  for  a  public  improve- 
ment, if  no  motion  for  a  new  trial  be  made,  or  if  made, 
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then  if  overruled,  the  petitioner  shall  within  ninety  days 
after  final  judgment  as  to  all  defendants,  both  as  to  the 
amount  of  damages  and  compensation  to  be  awarded  and 
benefits  to  be  assessed,  elect  whether  it  will  dismiss  said 
proceeding  or  enter  judgment  on  said  verdict.  If  it  shall 
elect  to  enter  such  judgment,  it  shall  become  thereby  bound 
and  liable  to  pay  the  amount  thereof,  whether  such  assess- 
ment be  collected  or  not,  and  such  judgment  or  condemna- 
tion shall  not  be  conditional.  Petitioner  shall  not  thereafter 
be  permitted  to  withdraw  from  such  proceeding,  or  to  dis- 
miss the  same,  without  the  consent  of  all  parties  whose  land 
is  thereby  condemned,  except  as  hereinafter  provided,"  etc. 
Appellants  insist  that  the  judgment  against  their  prop- 
erty taken  April  6,  1906,  is  the  final  judgment  as  to  them 
which  is  referred  to  in  the  first  part  of  said  section  32,  and 
that  the  petitioner,  not  having  acted  in  ninety  days  after 
the  entering  of  such  judgment,  is  thereby  bound  and  liable 
to  pay  the  amount  of  such  judgment.  They  concede  that 
under  the  law  in  force  before  the  Local  Improvement  act 
was  enacted  the  condemnation  judgment  was  conditional, 
but  they  also  insist,  under  the  authority  of  Chicago,  Rock 
Island  and  Pacific  Railway  Co.  v.  City  of  Chicago,  148  111. 
479,  that,  according  to  both  the  former  and  present  statutes, 
after  judgment  of  condemnation  was  entered  the  proceed- 
ing could  not  be  abandoned  by  the  city.  Counsel  misap- 
prehend that  decision.  When  the  Cities  and  Villages  act 
was  passed,  in  1872,  said  section  53  of  article  9,  heretofore 
referred  to,  did  not  in  any  way  refer  to  the  time  when  pos- 
session should  be  taken,  and  construing  that  section  in  con- 
nection with  sections  14  and  15  of  the  same  article,  this 
court  considered  at  length  the  rights  of  the  petitioner  and 
the  property  owners  in  City  of  Chicago  v.  Barbian,  80  111. 
482.  That  was  a  mandamus  proceeding  to  compel  the  city 
to  levy  and  collect  a  tax  for  the  payment  of  a  sum  ascer- 
tained and  reported  by  a  jury  as  the  amount  of  compensation 
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allowed  for  condemnation  after  the  city  had  discontinued 
all  proceedings  with  reference  thereto.  It  was  there  held 
that  the  condemnation  verdict  of  the  jury  was  conditional, 
and  this  court  stated  (p.  485)  :  "The  compensation  to  be 
made  is  for  'property  taken  or  damaged,'  and  no  property 
shall  be  taken  or  damaged  until  compensation  shall  be  made. 
The  rights  of  the  parties  are  correlative  and  have  a  recipro- 
cal relation,  the  existence  of  the  one  depending  on  the  ex- 
istence of  the  other.  When  the  party  seeking  condemnation 
acquires  a  vested  right  in  the  property  the  owner  has  a 
vested  right  in  the  compensation ;  but  since  no  vested  right 
can  be  acquired  in  the  property,  without  the  owner's  con- 
sent, until  compensation  shall  be  paid,  it  must  follow  there 
can  be  no  vested  right  in  the  compensation  until  after  the 
amount  is  paid.  *  *  *  In  answer  to  the  suggestion  of 
evil  that  might  result  from  having  such  a  judgment  sus- 
pended indefinitely  over  property,  it  is  sufficient  to  say  no 
such  result  need  follow.  Unless  the  condition  should  be 
complied  with  within  a  reasonable  time  by  the  payment  of 
the  damages  and  the  taking  possession  of  the  property  con- 
demned the  proceedings  would  be  regarded  as  abandoned, 
and  a  court  of  equity,  if  need  be,  would  stay  any  attempt 
to  proceed  under  them."  It  was  also  held  in  that  case  that 
proceedings  for  the  exercise  of  the  right  of  eminent  domain 
under  this  statute  were  substantially  the  same  on  the  point 
here  in  question  as  they  were  under  the  Eminent  Domain 
statute.  (Kurd's  Stat.  1908,  p.  1026.)  Numerous  deci- 
sions have  been  rendered  since  as  to  one  or  both  of  these 
statutes,  which  fully  uphold  the  findings  of  the  court  in  the 
case  just  cited.  Among  others  are  the  following:  Kerfoot 
V.  Breckenridge,  87  111.  205 ;  South  Park  Comrs,  v.  Dun- 
levy ,  91  id.  49;  Schreiber  v.  Chicago  and  Bvanston  Rail- 
road  Co,  115  id.  340;  City  of  Chicago  v.  Hayward,  176 
id.  130;  Chicago,  St,  Louis  and  Western  Railroad  Co,  v. 
Gates,  120  id.  86;  Commissioners  of  Highways  v.  Jackson, 
165  id.  17;  Chandlery.  Morey,  195  id.  596. 
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To  obviate  the  evils  urged  as  resulting  under  the  work- 
ings of  the  former  statute,  said  section  53  of  article  9  was 
amended  in  1891,  providing  that  the  city  or  village  must 
take  possession  of  the  land  condemned  within  two  years 
from  the  entry  of  judgment,  otherwise  the  property  owner 
could,  on  motion,  after  the  expiration  of  the  two  years, 
have  the  proceedings  dismissed  as  to  his  property,  {Harris 
V.  City  of  Chicago,  162  111.  288,)  but  the  city  could  not 
dismiss  after  two  years  without  the  consent  of  the  property 
owners.  (Pearce  v.  City  of  Chicago,  169  111.  631.)  By  the 
Local  Improvement  act  of  1897  it  was  attempted,  through 
specific  provisions,  to  cover  fully  this  subject  so  as  to  pro- 
•tect  the  interests  of  both  petitioner  and  property  owners, 
and  at  the  same  session  of  the  legislature  section  10  of  the 
Eminent  Domain  act  was  also  amended  so  as  to  give  the 
property  owners  some  remedy  if  their  property  was  not 
taken  after  condemnation.  See  Chicago  and  Western  Illi- 
nois Railroad  Co.  v.  Guthrie,  192  111.  579. 

Are  the  judgments  of  condemnation  under  the  Local 
Improvement  act  conditional  at  any  time  after  they  are  en- 
tered? It  will  be  noted  in  section  32  that  it  is  stated  that 
if  the  petitioner  shall  elect,  "within  ninety  days  after  final 
judgment  as  to  all  defendants,  both  as  to  the  amount  of 
damages  and  compensation  to  be  awarded  and  benefits  to 
be  assessed,"  to  enter  such  judgment,  "such  judgment  or 
condemnation  shall  not  be  conditional."  Up  to  the  time  of 
such  election  evidently  the  law  intended  that  the  judgment 
should  be  conditional.  The  wording  of  the  various  sec- 
tions of  the  Local  Improvement  act  controlling  the  con- 
demnation of  private  property  by  municipalities  and  the 
payment  therefor  by  special  assessment  indicates  that  it  was 
the  intention  of  the  legislature  to  provide  that  the  judg- 
ment should  not  be  considered  final,  so  that  it  could  not  be 
abandoned  by  the  municipalities  until  judgments  had  been 
obtained  as  to  all  the  defendants,  including  those  owning 
property  and  those  who  were  assessed  as  to  benefits,  with 
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certain  exceptions  which  do  not  bear  on  the  present  ques- 
tion. Some  light  is  thrown  on  the  meaning  to  be  given  to 
the  phrase  "final  judgment,"  in  the  first  part  of  said  sec- 
tion 32,  by  the  last  sentence  in  section  26  of  said  Local 
Improvement  act,  which  reads:  "But  no  final  judgment 
shall  be  entered  as  to  any  of  the  property  embraced  in  said 
roll  until  all  the  issues  in  the  case  have  been  disposed  of, 
including  revised  or  re-cast  rolls,  if  any."  There  could  be 
no  final  judgment  as  to  all  the  defendants  in  these  proceed- 
ings, as  intended  by  said  section  32,  until  the  judgment  had 
been  entered  upon  the  re-cast  roll.  The  decision  of  this 
court  in  Shurtleff  v.  City  of  Chicago,  190  111.  473,  supports 
this  conclusion.  There  never  having  been  any  final  judg-, 
ment  as  to  all  the  parties,  either  in  the  original  proceedings 
or  under  the  re-cast  roll,  as  provided  in  said  section  32,  the 
petitioner,  under  that  section,  had  the  right  to  dismiss  the 
same  without  the  consent  of  the  parties  whose  land  was 
sought  to  be  condemned. 

This  court,  in  People  v.  Noonan,  238  111.  303,  and  the 
other  cases  cited  therein,  construed  sections  of  the  Local 
Improvement  act  which  referred  to  judgments  for  confir- 
mation in  special  assessments  where  no  private  property 
had  been  taken  or  damaged  for  said  local  improvement. 
Those  decisions  are  not  in  point,  as  contended  by  counsel, 
as  to  the  construction  of  the  sections  of  the  statute  here 
under  discussion. 

The  legislature  having  provided  under  what  circum- 
stances the  city  can  dismiss  condemnation  proceedings,  this 
court  must  be  governed  by  such  legislative  enactment.  If 
the  provisions  of  that  enactment  do  not  properly  protect  the 
property  owners,  that  is  a  question  for  the  legislature  and 
not  for  the  courts.  Whether  the  property  owners  can  re- 
cover by  a  proper  action,  under  the  rules  laid  down  by  this 
court  in  Winkelman  v.  City  of  Chicago,  213  111.  360,  we 
do  not  decide,  as  that  question  is  not  before  us. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  ofRrmed. 
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Robert  W.  Sheridan,  Appellee,  vs.  The  Peoria  Raiv 

WAY  Company,  Appellant. 

Opinion  filed  October  26,  ipop, 

1.  Appeals  and  errors — Supreme  Court  cannot  consider  ques- 
tion of  amount  of  damages  in  a  negligence  case.  The  amount  of 
damages  in  an  action  for  personal  injury  is  purely  a  question  of 
fact  finally  settled  by  the  judgment  of  the  Appellate  Court  and  not 
subject  to  review  in  the  Supreme  Court. 

2.  Same — appellee  is  entitled  to  damages  if  appeal  was  taken 
only  for  delay.  Where  the  only  question  raised  either  in  the  Ap- 
pellate Court  or  the  Supreme  Court  is  that  the  damages  awarded 
in  a  personal  injury  case  were  excessive  the  appeal  to  the  Su- 
preme Court  must  be  regarded  as  taken  only  for  delay,  and  the 
appellee  is  entitled,  under  the  statute,  to  damages  on  the  amount 
of  the  original  judgment. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard'  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hoa  N.  E.  Worthington,  Judge, 
presiding. 

PiNKNEY  &  McRoBERTS,  and  Joseph  A.  Weil,  for 
appellant. 

DailEy  &  Miller,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellee,  Robert  W.  Sheridan,  recovered  a  judg- 
ment for  $2500  in  the  circuit  court  of  Peoria  county  against 
the  appellant  for  damages  resulting  from  injuries  charged 
to  have  been  caused  by  negligence  of  the  appellant.  An 
appeal  was  taken  to  the  Appellate  Court  for  the  Second 
District,  and  appellant  by  its  brief  and  argument  sought  a 
reversal  on  the  sole  ground  that  the  damages  awarded  were 
excessive.  The  judgment  was  affirmed  by  the  Appellate 
Court,  and  a  further  appeal  was  prosecuted  to  this  court. 
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The  appellant  has  filed  in  this  court  the  same  brief  and 
argument  which  was  filed  in  the  Appellate  Court.  No 
proposition  of  law  is  presented  by  the  brief  or  argtiment, 
and  the  whole  complaint  is,  that  the  amount  awarded  by 
the  jury  as  damages,  and  for  which  the  judgment  was  ren- 
dered, is  greater  than  actual  damages  suffered  by  the  appel- 
lee. After  presenting  the  views  of  counsel  on  that  subject 
the  argument  concludes  in  the  same  words  addressed  to  the 
Appellate  Court,  as  follows :  "We  therefore  urge  that  this 
honorable  court  by  its  order  will  either  compel  appellee  to 
enter  a  reasonable  remittitur  consistent  with  the  damages 
sustained,  or  that  a  reversal  of  the  case  be  entered  because 
of  the  excessive  judgment  obtained." 

The  amount  of  damages  caused  by  the  negligence  of 
the  appellant  was  purely  a  question  of  fact  finally  settled 
by  the  judgment  of  the  Appellate  Court  and  not  subject  to 
review  in  this  court.  The  appellant^  in  prosecuting  its  ap- 
peal, could  not  have  been  ignorant  of  the  nature  of  that 
question,  which  has  been  decided  in  a  great  number  of 
cases  running  through  the  Reports,  from  Wabash,  St.  Louis 
and  Pacific  Railway  Co,  v.  Peyton,  io6  111.  534,  down  to 
and  including  Smith  v.  Chicago,  Peoria  and  St,  Louis  Rail- 
way Co,  236  id.  369.  No  other  question  was  raised  in  the 
Appellate  Court  and  none  is  raised  here.  The  conclusion  is 
inevitable  that  an  appeal  taken  on  a  ground  which  this  court 
could  not  consider  must  have  been  taken  for  delay,  and  un- 
der section  23  of  chapter  33  of  the  Revised  Statutes  the  ap- 
pellee is  entitled  to  damages  on  the  amount  of  the  original 
judgment. 

The  judgment  of  the  Appellate  Court  is  affirmed,  with 
ten  per  cent  damages  on  the  amount  for  which  the  judg- 
ment of  the  trial  court  was  rendered. 

Judgment  affirmed. 
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The  PEOPI.E  ex  rel.  William  Schaumleffel,  Plaintiff  in  Er- 
ror, vs.  The  I1.UN01S  Centrai,  Raii^road  Company, 
Defendant  in  Error. 

Opinion  filed  October  26,  ipop. 

1.  Mandamus — a  writ  will  be  awarded  only  when  clear  case  is 
made,  A  writ  of  mandamus  will  be  awarded  only  where  the  party 
applying  for  the  writ  shows  a  clear  right  to  it  and  a  clear  legal 
duty  on  the  part  of  the  defendant  to  perform  the  act  sought  to 
be  enforced. 

2.  Same — when  question  of  unlawful  consolidation  of  railroads 
cannot  be  inquired  into.  Whether  the  acts  of  a  railroad  company 
in  making  and  carrying  out  a  contract  for  the  use  of  another  com- 
pany's tracks  between  certain  points  amount  to  an  unlawful  con- 
solidation, control  and  operation  of  a  parallel  and  competing  line 
is  a  question  which  can  be  raised  only  by  the  State  in  a  direct 
proceeding  to  forfeit  the  franchise,  and  cannot  be  raised  in  a  man- 
damus proceeding  to  require  the  company  to  run  passenger  and 
freight  trains  over  its  original  line,  in  both  directions,  between 
certain  points,  to  accommodate  the  relator  and  his  neighbors. 

3.  Railroads — what  does  not  amount  to  a  re-location  of  a  rail- 
road. Where  a  double  track  is  necessary  for  the  proper  handling 
of  a  railroad  company's  business  between  certain  points  and  the 
nature  of  the  country  makes  it  practically  impossible  to  build  a 
second  track  paralleling  the  original  line  so  as  to  safely  handle 
passengers  and  freight  in  both  directions  between  such  points,  the 
making  of  an  arrangement  for  the  use  of  another  company's  tracks 
between  such  points  for  the  purpose  of  handling  part  of  the  les- 
see's business  is  not  an  unlawful  re-location  of  its  railroad. 

4.  Same — railroad  has  certain  discretion  in  operating  its  road. 
A  railroad  company  has  a  certain  discretion  in  the  management 
of  its  road  and  the  running  of  its  trains,  and  while  it  is  to  some 
extent  subject  to  control  by  the  courts,  the  courts  have  no  power 
to  interfere  unless  it  appears  that  the  company  is  not  complying 
with  its  duty,  under  the  law,  as  a  common  carrier. 

5.  Same — a  company  will  not  be  required  to  provide  facilities 
for  demands  that  may  never  exist.  A  railroad  company  will  not 
be  compelled  by  the  courts  to  furnish  facilities  to  the  relator  not 
shown  to  be  necessary  to  supply  any  existing  want  or  demand  but 
merely  to  anticipate  needs  that  may  arise  at  some  future  time  if 
the  relator  should  develop  a  coal  mine  on  his  land  and  create  a 
necessity  for  such  facilities. 
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6.  Same — what  is  not  ground  for  compelling  a  railroad  to  run 
trains  in  both  directions  on  original  line.  Where  a  railroad  com- 
pany, owing  to  the  steepness  of  grades,  operates  trains  in  only  one 
direction  between  certain  points  on  its  original  line  and  uses  an- 
other line  for  other  trains,  the  fact  that  there  is  no  public  road  for 
part  of  the  intervening  three-fourths  of  a  mile  between  the  depots 
on  the  respective  lines  at  a  certain  station  does  not  require  that 
the  company  be  compelled  to  run  trains  in  both  directions  on  the 
original  line  to  accommodate  people  living  nearer  to  the  depot  on 
that  line  than  to  the  depot  on  the  other  line. 

Writ  o^  Error  to  the  Appellate  Court  for  the  Fourth 
District ; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  St.  Clair  county ;  the  Hon.  R.  D.  W.  Holder, 
Judge,  presiding. 

Plaintiff  in  error  filed  a  petition  for  mandamus  in  the 
circuit  court  of  St.  Clair  county,  alleging  that  the  St.  Louis, 
Alton  and  Terre  Haute  Railroad  Company,  a  corporation 
organized  under  the  laws  of  this  State,  owned  or  controlled 
and  operated  a  railroad  from  the  city  of  East  St.  Louis  to 
the  city  of  Belleville,  in  St.  Clair  county,  Illinois,  from  the 
year  1855  until  1896,  and  during  said  time  ran  freight  and 
passenger  trains  in  both  directions  over  said  road;  that 
there  was  a  station  established  on  said  railroad  called  Ogle, 
where  passengers  were  received  and  discharged  by  all  regu- 
lar trains  running  both  ways.  It  is  alleged  that  in  1896,  by 
means  of  a  contract  or  agreement,  the  defendant  in  error 
obtained  control  of  said  Hne  of  railroad  and  since  then  has 
operated  the  same;  that  since  the  year  1898  it  has  ceased 
to  operate  said  railroad  according  to  the  usual  methods  of 
operating  railroads,  and  that  the  service  to  the  public  upon 
the  said  railroad  is  only  in  one  direction,  no  passenger  or 
freight  trains  being  run  from  East  St.  Louis  to  Belleville ; 
that  the  said  Ogle  station  is  still  maintained  by  defendant 
in  error  for  the  purpose  of  receiving  and  discharging  pas- 
sengers to  and  from  its  trains  operated  in  one  direction 
only,  and  that  but  one  train  stops  there  daily,  and  it  runs 
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from  Belleville  to  East  St.  Louis.  It  is  further  alleged  that 
plaintiff  in  error  is  the  owner  of  and  resides  on  a  large 
tract  of  land  lying  about  one  hundred  yards  from  Ogle 
station;  that  he,  with  the  general  public,  is  interested  in 
having  the  trains  on  said  railroad  run  in  both  directions  and 
to  receive  and  discharge  passengers  at  said  station ;  that  if 
trains  on  said  railroad  ran  both  ways  and  passengers  were 
received  and  discharged  at  Ogle  station,  he  and  several 
hundred  other  residents  of  that  vicinity  would  frequently 
have  occasion  to  travel  on  said  railroad,  but  as  it  is  now 
operated  they  are  deprived  of  the  use  and  accommodation 
of  the  railroad,  which  it  is  the  duty  of  defendant  in  error 
to  furnish ;  that  he  is  now  compelled  to  go  a  mile  in  order 
to  take  a  train  or  car,  while  he  would  only  have  to  go  one 
hundred  yards  if  defendant  in  error  operated  its  railroad 
in  a  proper  manner.  It  is  further  alleged  that  there  is  an 
eight-foot  vein  of  coal  underlying  the  land  of  plaintiff  in 
error,  which,  when  raised  to  the  surface  of  the  ground, 
would  be  worth  $500,000;  that  because  of  the  failure  of 
the  defendant  in  error  to  run  its  trains  toward  the  city  of 
Belleville  from  East  St.  Louis,  loaded  cars  are  not  drawn  in 
that  direction  and  empty  cars  are  not  returned  from  East 
St.  Louis,  and  thereby  the  shipping  of  coal  in  either  direc- 
tion is  greatly  hindered,  the  business  of  opening  and  oper- 
ating a  coal  mine  on  said  tract  of  land  prevented  and  the 
value  of  said  coal  to  plaintiff  in  error  practically  destroyed ; 
that  a  coal  mine  on  said  tract  of  land  would  be  an  industry 
of  vast  interest  to  the  general  public  as  well  as  to  plaintiff 
in  error.  It  is  alleged  that  it  is  the  duty  of  defendant  in 
error,  under  the  law,  to  run  its  trains  both  ways  on  said 
railroad  and  to  receive  and  discharge  passengers  at  said 
Ogle  station,  and  unless  it  is  compelled  by  mandamus  to  so 
operate  its  trains  it  will  continue  to  operate  them  as  it  now 
does  and  as  above  set  forth.  The  petition  prays  for  a  writ 
of  mandamus  directed  to  defendant  in  error,  commanding 
it  to  operate  regular  and  proper  trains,  both  freight  and 
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passenger,  over  said  railroad  in  both  directions  between  the 
cities  of  East  St.  Louis  and  Belleville,  and  that  it  stop  its 
passenger  trains  to  receive  and  discharge  passengers  at  said 
Ogle  station. 

The  defendant  in  error  answered  the  petition,  admitting 
that  the  St.  Louis,  Alton  and  Terre  Haute  Railroad  Com- 
pany formerly  operated  the  railroad  in  question  between  the 
cities  of  East  St.  Louis  and  Belleville  and  during  said  time 
it  carried  passengers  and  freight  in  both  directions  between 
said  cities;  that  since  about  the  year  1895  said  railroad  had 
been  operated  by  defendant  in  error,  and  while  so  oper- 
ated trains  had  been  run  and  passengers  and  freight  trans- 
ported in  but  one  direction, — that  is,  from  Belleville  to  East 
St.  Louis.  The  answer  denies  that  plaintiff  in  error  or  the 
People  of  the  State  of  Illinois  have  any  interest  in  having 
trains  operated  or  freight  and  passengers  carried  in  both  di- 
rections between  said  cities  or  that  they  are  injured  there- 
by, and  denies  that  plaintiff  in  error  is  entitled  to  the  relief 
demanded.  It  is  then  alleged  that  in  May,  1896,  the  de- 
fendant in  error  entered  into  a  contract  with  the  St.  Louis, 
Belleville  and  Southern  Railway  Company,  a  corporation 
organized  under  the  laws  of  this  State,  which  was  then  the 
owner  and  operator  of  a  railroad  running  from  the  city  of 
East  St.  Louis  to  the  city  of  Belleville,  whereby  defendant 
in  error  acquired  the  right  to  run  its  trains  over  the  tracks 
of  said  Southern  Railway  Company  between  said  cities,  and 
by  virtue  of  said  contract  it  has  since  that  date  operated  its 
passenger  and  freight  trains  running  from  East  St.  Louis 
to  Belleville  over  the  tracks  of  said  Southern  Railway  Com- 
pany. It  is  further  alleged  that  Belleville  is  about  fourteen 
miles  from  East  St.  Louis,  and  that  from  East  St.  Louis 
to  the  station  of  Church,  a  point  about  midway  between 
said  cities,  said  railroad  lines  run  parallel,  and  at  no  place 
between  East  St.  Louis  and  the  station  of  Church  are  said 
railroad  lines  more  than  three  hundred  feet  apart;  that 
about  one-half  mile  east  of  said  station  of  Church  there  are 
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high  bluffs,  over  which  it  is  necessary  to  pass  in  going  from 
East  St.  Louis  to  Belleville,  and  it  is  impossible  to  construct 
a  railway  line  between  said  station  of  Church  and  the  city 
of  Belleville  on  a  direct  line  so  that  passengers  and  freight 
can  be  safely  moved  between  said  points,  and  it  is  neces- 
sary in  the  construction  of  said  railway  line  over  the  afore- 
said bluff  to  some  extent  to  wind  the  bluff  for  the  purpose 
of  securing  a  proper  and  suitable  grade.  It  is  further  al- 
leged that  defendant  in  error,  after  acquiring  the  use  of 
the  railway  line  of  the  St.  Louis,  Alton  and  Terre  Haute 
Railroad  Company  between  the  said  cities  of  Belleville  and 
East  St.  Lotiis  spent  a  large  amount  of  money  in  the  im- 
provement of  said  line,  so  that  its  trains  might  be  operated 
with  safety  and  it  thus  be  able  to  discharge  its  duties  and 
obligations  as  a  common  carrier ;  that  after  said  improve- 
ment had  been  made  defendant  in  error  ascertained  that 
said  line  between  the  station  of  Church  and  the  city  of 
Belleville  could  not  be  constructed  so  a  suitable  grade  could 
be  had  and  passengers  and  freight  could  be  moved  over 
said  line  in  both  directions,  and  it  thereby  became  necessary 
to  enter  into  the  contract  with  the  Southern  Railway  Com- 
pany above  mentioned.  It  is  alleged  that  after  entering  into 
said  contract  defendant  in  error  expended  a  large  amount 
of  money  in  the  improvement  of  the  line  of  said  railway 
company  between  the  cities  of  Belleville  and  East  St.  Louis, 
so  that  it  might  meet  the  demands  of  the  public  desiring  to 
transact  business  and  might  discharge  its  duties  and  obli- 
gations as  a  common  carrier;  that  after  it  had  improved 
the  line  of  said  Southern  Railway  Company  between  said 
cities  a  suitable  grade  was  acquired  between  the  station  of 
Church  and  the  city  of  Belleville  over  which  trains  could 
be  moved  with  safety.  It  is  alleged  that  at  the  time  of  en- 
tering into  the  contract  with  the  Southern  Railway  Com- 
pany aforesaid,  it  was  and  has  since  been  necessary  for  the 
defendant  in  error  to  operate  a  double  line  of  railway  tracks 
between  the  said  cities  of  Belleville  and  East  St.  Louis  in 
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order  to  meet  the  demands  of  its  business,  operate  its  trains 
with  safety  and  discharge  its  duties  and  obligations  as  a 
common  carrier,  and  that  since  said  lines  have  been  so  im- 
proved freight  and  passengers  can  be  safely  carried  from 
Belleville  to  East  St.  Louis  over  the  line  of  the  St  Louis, 
Alton  and  Terre  Haute  railroad  and  from  East  St.  Louis 
to  Belleville  over  the  line  of  the  St  Louis,  Belleville  and 
Southern  Railway  Company.  It  is  further  alleged  that  the 
station  at  Ogle,  mentioned  in  the  petition,  on  the  line  of 
the  St.  Louis,  Alton  and  Terre  Haute  railroad,  is  three  miles 
in  a  south-easterly  direction  from  the  station  of  Church; 
that  it  is  only  a  flag  station  and  no  agency  is  maintained 
there,  and  that  there  is  a  similar  station  of  the  same  name 
maintained  on  the  line  of  the  Southern  railway  about  three- 
quarters  of  a  mile  directly  south  of  the  said  station  of  Ogle 
on  the  St  Louis,  Alton  and  Terre  Haute  railroad,  and  that 
plaintiff  in  error  and  the  people  living  in  the  neighborhood 
of  said  stations  are  provided  with  ample  railroad  facilities, 
and  are  not  deprived  of  any  right  or  convenience  by  rea- 
son of  the  trains  being  operated  on  said  railroad  lines  as 
above  set  forth ;  that  defendant  in  error  could  not  maintain 
a  regular  station  at  Ogle  and  could  not  operate  trains  in 
both  directions  on  the  said  line  formerly  owned  by  the 
St.  Louis,  Alton  and  Terre  Haute  Railroad  Company  with 
profit  to  itself,  and  that  the  demands  of  plaintiff  in  error 
and  people  living  in  the  vicinity  of  Ogle  do  not  require  that 
such  a  station  be  maintained  there  and  that  trains  be  so  op- 
erated on  said  line  of  railroad.  It  is  further  alleged  that 
defendant  in  error  has  been  operating  its  trains  as  above 
set  forth  for  more  than  five  years  prior  to  the  filing  of  this 
petition,  and  that  if  plaintiff  in  error  ever  had  any  cause  of 
complaint  he  is  barred  by  the  Statute  of  Limitations.  It 
is  alleged  that  the  action  was  commenced  without  notice  of 
any  kind  to  defendant  in  error.  A  special  plea  of  the  Stat- 
ute of  Limitations  was  also  filed  by  defendant  in  error. 
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Plaintiff  in  error  filed  a  replication  denying  all  the  ma- 
terial allegations  of  the  answer,  and  further  set  up  that  the 
St.  Louis,  Belleville  and  Southern  railway  was,  at  the  time 
defendant  in  error  began  to  operate  it,  a  parallel  and  com- 
peting line  with  the  line  of  railway  then  and  there  owned, 
operated  and  controlled  by  defendant  in  error  between  said 
cities  of  Belleville  and  East  St.  Louis,  and  was  engaged  in 
a  general  railroad  business  between  said  points  in  competi- 
tion with  said  railroad  of  defendant  in  error,  and  that  since 
entering  into  said  contract  defendant  in  error  has  wholly 
controlled  said  Southern  railway  and  destroyed  all  compe- 
tition between  said  railways.  Plaintiff  in  error  also  filed  a 
replication  to  the  special  plea  of  the  Statute  of  Limitations 
of  defendant  in  error.  A  demurrer  to  the  replications  was 
overruled,  and  on  a  trial  before  a  jury  a  verdict  was  re- 
turned in  favor  of  defendant  in  error.  Judgment  was  ren- 
dered on  the  verdict  and  the  plaintiff  in  error  took  the  case 
to  the  Appellate  Court  by  writ  of  error,  where  the  judg- 
ment of  the  circuit  court  was  affirmed,  and  this  writ  of 
error  is  sued  out  of  this  court  to  review  the  judgment  of 
the  Appellate  Court. 

H.  E.  ScHAUMLEFFEi.,  for  plaintiff  in  error. 

Kramer,  Kramer  &  Campbeli.,  (John  G.  Drennan, 
of  counsel,)  for  defendant  in  error. 

Mr.  Chie?  Justice  Farmer  delivered  the  opinion  of 
the  court: 

Plaintiff  in  error  says  in  his  brief  three  questions  are 
presented  by  this  record:  "First,  does  the  defense  set  up 
constitute  a  re-location  of  defendant  in  error's  railroad? 
Second,  does  the  defense  set  up  constitute  the  consolida- 
tion, control  and  operation  of  a  parallel  and  competing 
line  ?  Third,  is  the  interest  set  up  sufficient  to  maintain  this 
action  ?*' 


478  The  People  v.  L  0.  R.  R.  Co.  [Ml  DL 

Defendant  in  error's  witnesses  testified  that  a  single  line 
of  track  between  the  cities  of  East  St.  Louis  and  Belleville 
was  insufficient  to  enable  defendant  in  error  to  handle  the 
business  between  those  two  cities  in  such  manner  as  would 
accommodate  the  public  and  discharge  its  duties  as  a  com- 
mon carrier ;  that  the  building  of  another  line  next  to  and 
parallel  with  the  St.  Louis,  Alton  and  Terre  Haute  track 
was,  on  account  of  high  bluffs  south  of  the  station  of  Ogle, 
through  which  said  railroad  passed,  impracticable  if  not  im- 
possible, and  for  that  reason  the  defendant  in  error  entered 
into  a  contract  with  the  Southern  Railway  Company  by 
which  it  secured  the  right  to  run  its  cars  over  said  railway 
company's  track  from  East  St.  Louis  to  Belleville ;  that 
since  said  contract  was  entered  into  defendant  in  error  has 
run  its  trains  from  Belleville  to  East  St  Louis  over  what 
was  formerly  the  St.  Louis,  Alton  and  Terre  Haute  track 
and  from  East  St.  Louis  to  Belleville  over  the  Southern 
railway  track.  Said  two  railroad  tracks  run  parallel  with 
each  other  and  not  over  three  hundred  feet  apart  at  any 
place  from  East  St.  Louis  to  Church  station,  which  is  about 
one-half  way  between  East  St.  Louis  and  Belleville.  Ogle 
station,  where  plaintiff  in  error  resides,  is  on  the  line  for- 
merly known  as  the  St.  Louis,  Alton  and  Terre  Haute  rail- 
road, about  three  miles  south-easterly  from  Church,  which 
is  the  direction  towards  Belleville.  At  Ogle  station  the 
Southern  railway  track  is  about  three-quarters  of  a  mile 
from  the  St.  Louis,  Alton  and  Terre  Haute  track,  and  an- 
other station,  also  called  Ogle,  is  located  on  said  Southern 
railway.  At  no  place  between  said  cities  of  East  St.  Louis 
and  Belleville  are  the  said  tracks  further  apart  than  three- 
quarters  of  a  mile. 

The  jury  found,  in  answer  to  a  special  interrogatory, 
that  a  double  track  was  necessary  for  the  transaction  of  the 
business  of  the  defendant  in  error  as  a  common  carrier 
between  the  cities  of  East  St.  Louis  and  Belleville.  A 
number  of  witnesses  on  behalf  of  defendant  in  error,  ex- 
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perienced  in  railroad  construction,  maintenance  and  man- 
agement, testified  that  it  was  not  practicable  to  construct 
another  track  alongside  the  line  of  the  St.  Louis,  Alton  and 
Terre  Haute  track.  This  latter  proposition  was  disputed 
by  plaintiff  in  error,  but  all  controverted  questions  of  fact 
were  conclusively  settled  by  the  judgment  of  the  Appellate 
Court.  The  question  then  arises  whether,  under  the  facts, 
a  re-location  of  defendant  in  error's  railroad  is  presented. 
We  think  this  must  be  answered  in  the  negative.  (Chi- 
cago and  Alton  Railroad  Co.  v.  People,  152  111.  230.)  In 
that  case  this  court  cited  with  approval  People  v.  Rome, 
Watertown  and  Ogdensburg  Railroad  Co.  103  N.  Y.  95, 
and  formulated  the  rule  announced  in  that  case  in  the  fol- 
lowing language :  "Where  a  railroad  company  is  the  owner 
of  two  lines  of  road  between  the  same  points,  and  can  sub- 
stantially perform  its  duty  to  the  people  of  the  State  by 
operating  one  of  them  exclusively  for  through  trains  and 
the  other  for  local  trains  without  serious  detriment  to  any 
considerable  number  of  people  and  with  more  advantage 
and  convenience  to  a  greater  number  of  people,  it  will  not 
be  compelled,  by  mandamus,  to  operate  both  for  local  trains, 
where  such  operation  of  both  will  entail  great  loss  and  ex- 
pense on  the  company  without  any  return ;  and  would  also 
be  violative  of  the  rule  that  everywhere  obtains,  that  a  man- 
damus will  never  be  awarded  where  the  right  to  it  is  doubt- 
ful and  not  clear." 

The  second  contention,  that  the  facts  proven  show  the 
consolidation,  control  and  operation  by  defendant  in  error 
of  a  parallel  and  competing  line,  contrary  to  law,  is  not  one 
that  can  be  raised  by  plaintiff  in  error  in  this  proceeding. 
This  identical  question  as  to  these  same  two  lines  of  rail- 
road was  passed  upon  by  this  court  in  Thomas  v.  St.  Louis, 
Belleville  and  Southern  Railway  Co.  164  111.  634.  In  that 
case  the  Southern  Railway  Company  filed  its  petition  to 
condemn  right  of  way  across  certain  lands,  which  was  re- 
sisted by  the  land  owner.    The  court  said  (p.  639)  :    "The 
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defendants  then  offered  to  prove  that  the  railway  of  peti- 
tioner was  a  parallel  line  to  the  Cairo  Short  Line  railroscd 
from  East  St.  Louis  to  Belleville  and  that  both  lines  were 
operated  by  the  Illinois  Central  Railroad  Company.  There 
was  no  offer  to  show  that  the  franchises  of  petitioner  had 
been  forfeited,  and  the  court  refused  to  admit  the  offered 
evidence.  It  was  sufficient  for  the  purpose  of  the  proceed- 
ing that  the  petitioner  was  a  body  corporate  de  facto.  {Mc- 
Auley  V.  Columbus,  Chicago  and  Indiana  Central  Railway 
Co,  83  111.  348.)  While  it  retained  its  franchise  the  ques- 
tion whether  or  not  it  was  improperly  exercising  such  fran- 
chise was  one  between  it  and  the  State.  Any  question  of 
illegal  combination  or  arrangement  entered  into  by  it  that 
might  affect  the  franchise  could  only  be  raised  by  the  Peo- 
ple in  a  proceeding  instituted  for  that  purpose. — Hudson  v. 
Green  Hill  Seminary,  113  111.  618;  Barnes  v.  Suddard,  117 
id.  237 ;  American  Trtist  Co.  v.  Minnesota  and  Northwest- 
ern Railroad  Co.  157  id.  641." 

The  principal  part  of  plaintiff  in  error's  argument  is 
devoted  to  the  third  proposition  above  quoted.  It  is  ar- 
gued that  by  reason  of  the  fact  that  trains  are  run  over  the 
St.  Louis,  Alton  and  Terre  Haute  track  in  one  direction 
only,  empty  coal  cars  cannot  be  delivered  at  Ogle  station 
on  said  line  sufficient  for  the  needs  of  the  plaintiff  in  error 
to  move  the  coal  underlying  his  land  if  a  coal  mine  should 
be  opened  thereon,  and  in  that  manner  the  development  of  a 
coal  mine  at  that  place  is  prevented.  In  the  first  place,  we 
do  not  think  plaintiff  in  error  has  any  right  to  compel  the 
operation  of  trains  and  the  handling  of  cars  not  show^n  to 
be  reasonably  necessary  to  meet  any  existing  wants  but  in 
anticipation  of  needs  that  might  arise  at  some  future  time 
if  he  should  develop  a  coal  mine  and  create  the  necessity 
for  cars.  A  railroad  company  has  some  discretion  in  the 
management  of  its  road  and  the  running  of  trains  thereon, 
and  while  it  is  to  some  extent  subject'to  control  by  the 
courts,  the  courts  have  no  power  to  interfere  unless  it 
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appears  that  the  railroad  company  is  not  at  the  time  com- 
plying with  its  duty,  under  the  law,  as  a  common  carrier. 
This  duty  does  not  require  the  railroad  company  to  pro- 
vide facilities  to  meet  demands  that  do  not  and  may  never 
exist.  (People  v.  Illinois  and  St.  Louis  Railroad  and  Coal 
Co,  122  111.  506.)  Moreover,  defendant  in  error's  proof 
showed  that  shippers  along  both  lines  of  the  railroad  be- 
tween the  city  of  Belleville  and  Church  station  were  served 
with  empty  cars  by  switch  engines  from  Belleville  as  well 
or  better  than  they  could  be  by  a  train  service  both  ways 
on  each  line. 

We  see  no  basis  for  plaintiff  in  error's  claim  of  right 
to  the  writ  to  compel  defendant  in  error  to  provide  facili- 
ties for  the  transportation  of  passengers  in  both  directions 
on  its  St.  Louis,  Alton  and  Terre  Haute  line.  Persons  re- 
siding at  Ogle  station  on  that  line  are  within  three-quarters 
of  a  mile  of  the  station  on  the  line  of  the  Southern  railway, 
which  is  reached  over  part  of  the  way  by  a  private  road. 
It  is  insisted  because  there  is  no  public  road  between  the 
two  stations  that  additional  passenger  service  should  be 
provided.  To  say  the  least,  there  is  no  greater  obligation 
resting  upon  the  railroad  company  to  provide  additional 
passenger  service  on  that  account  than  there  is  upon  the 
residents  on  the  St.  Louis,  Alton  and  Terre  Haute  line  to 
provide  a  public  road  to  enable  them  to  reach  the  station 
of  the  same  name  on  the  Southern  line.  At  any  rate,  no 
public  need  is  shown  for  such  additional  passenger  service. 
A  writ  of  mandamus  will  be  awarded  only  in  cases  where 
the  party  applying  for  the  writ  shows  a  clear  right  to  it 
and  a  clear  legal  duty  on  the  part  of  the  defendant  to  per- 
form the  act  sought  to  be  enforced.  People  v.  Rose,  211 
111.  252 ;  People  v.  Glann,  70  id.  232 ;  People  v.  Johnson, 
100  id.  537;  Swigert  v.  County  of  Hamilton,  130  id.  538; 
People  V.  Dulaney,  96  id.  503. 

We  find  no  error  of  the  trial  court  in  its  rulings  admit- 
ting and  rejecting  testimony  or  in  giving  and  refusing  in- 
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structions.    The  rulings  in  these  respects  were  in  harmony 
with  the  law  governing  the  case. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  aMrtned. 


The  Peopi^e  01^  THE  State  o^  Ilunois,  Defendant  in  Er- 
ror, vs.  Lloyd  Z.  Jones,  Plaintiff  in  Error. 

Opinion  filed  October  26,  ipop, 

1.  Maucious  mischief — an  intent  to  kill  animal  need  not  be 
proved.  To  sustain  a  conviction  for  malicious  mischief  under  sec- 
tion 203  of  division  i  of  the  Criminal  Code,  relating  to  killing, 
maiming  or  wounding  of  domestic  animals,  it  is  not  necessary  to 
prove  that  the  animal  was  killed  or  injured  by  the  defendant  with 
intent  to  destroy  its  life,  as  the  words  "with  the  intent  that  the 
life  of  the  animal  shall  be  destroyed  thereby"  refer  only  to  the  ex- 
posing of  poisonous  substances. 

2.  Same — malice  toward  owner  of  animal  mast  be  proved  un- 
der section  20 j.  To  sustain  a  conviction  for  malicious  mischief 
under  section  203  of  division  i  of  the  Criminal  Code,  relating  to 
the  killing,  maiming,  wounding  or  poisoning  of  animals,  it  is  nec- 
essary to  show  that  the  defendant  was  actuated  by  malice  toward 
some  person,  ordinarily  the  owner  of  the  animal,  but  it  need  not 
be  shown  that  the  offender  knew  who  owned  the  animal  or  that 
he  had  ever  said  or  done  anything  to  indicate  malice  toward  such 
owner.     {Snap  v.  People,  19  III.  80,  explained.) 

3.  Same — inference  of  malice  is  one  of  fact  for  jury.  Malice 
may  be,  and  frequently  must  be,  inferred  from  the  nature  of  the 
act  itself  and  from  the  circumstances  which  accompany  and  char- 
acterize it,  but  the  inference  is  not  one  of  law  for  the  court  but 
one  of  fact  for  the  jury. 

4.  Same — cruelty  to  animals  is  distinct  from  the  offense  of  ma- 
licious mischief.  Since  the  revision  of  the  Criminal  Code  in  1874 
the  offenses  of  cruelty  to  animals  and  of  malicious  mischief  in 
killing  or  maiming  a  domestic  animal  are  entirely  distinct,  the  for- 
mer offense  having  relation  primarily  to  the  suffering  of  the  ani- 
mal itself,  and  the  latter  relating  chiefly  to  the  injury  to  the  owner 
of  the  animal,  whoever  he  may  be,  by  destruction  of  his  property. 

5.  Same — proof  that  killing  of  animal  was  "absolutely"  neces- 
sary to  protect  defendant's  property  is  not  required.     In  a  mali- 
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cious  mischief  prosecution,  under  section  203  of  division  i  of  the 
Criminal  Code,  for  castrating  a  bull,  an  instruction  requiring  the 
jury  to  believe  that  the  defendant's  act  was  "absolutely"  necessary 
for  the  protection  of  his  property  imposes  a  more  stringent  rule  of 
conduct  than  is  required  by  the  doctrine  of  self-defense  in  cases 
of  homicide,  and  is  erroneous. 

6.  Same — right  of  a  person  to  protect  his  property.  The  in- 
herent right  of  a  person  to  protect  his  property  is  the  right  to  do 
whatever,  under  the  circumstances  of  the  particular  case,  is  ap- 
parently reasonably  necessary  for  its  defense;  but  the  same  rules 
do  not  apply  as  govern  the  defense  of  one's  life,  and  the  reason- 
ableness of  the  force  used  depends  in  some  degree  upon  whether 
the  offense  is  against  an  animal  or  a  human  being. 

7.  Evidence — what  evidence  admissible  on  question  of  defend- 
ants motive.  In  a  malicious  mischief  prosecution  for  castrating  a 
bull  which  the  defendant  discovered  in  his  pasture  among  his  herd 
of  another  breed  of  registered  cows,  proof  that  when  a  cow  once 
produces  a  cross-breed  calf  she  has  a  tendency  to  cross-breed  ever 
afterwards  tends  to  show  the  seriousness  of  the  injury  to  the  de- 
fendant as  a  breeder  of  full-blood  cattle,  and  is  admissible  as  bear- 
ing upon  his  motive  in  castrating  the  bull. 

8.  Same — what  is  admissible  as  tending  to  show  want  of  mal- 
ice. In  a  malicious  mischief  prosecution  for  castrating  a  bull 
which  had  attacked  defendant  after  he  had  got  it  into  his  stable, 
proof  that  a  bull  which  has  once  attacked  a  man  will  have  the 
habit,  for  a  long  time,  of  attacking  the  same  man  and  that  the  only 
known  remedy  is  to  castrate  the  bull,  is  admissible  for  the  pur- 
pose of  showing  want  of  malice  by  the  defendant. 

9.  Same — any  evidence  fairly  tending  to  show  want  of  malice 
is  admissible.  Even  if  a  person  does  an  act  willfully  or  wantonly 
for  the  purpose  of  injuring  an  animal,  it  does  not  necessarily  fol- 
low that  he  did  it  with  malice  toward  the  owner,  and  in  such  a 
case  the  question  of  malice  toward  the  owner  is  the  crucial  point, 
and  any  evidence  fairly  tending  to  show  lack  of  such  malice  by 
the  defendant  is  admissible. 

10.  Verdict — when  a  verdict  in  malicious  mischief  prosecution 
is  excessive.  A  verdict  imposing  a  fine  of  $550  and  costs  in  a  ma- 
licious mischief  prosecution  for  castrating  a  bull  is  excessive  and 
in  violation  of  the  provision  of  the  bill  of  rights  that  "all  penal- 
ties shall  be  proportioned  to  the  nature  of  the  offense,"  where  the 
evidence  tends  to- show  that  the  bull  was  worth  only  about  $40  and 
that  the  castration  was  done  in  the  ordinary  way,  without  unnec- 
essary injury  to  the  animal,  which  became  an  ordinarily  healthy 
and  valuable  steer. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District ; — ^heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Henry  county;  the  Hon.  Emery  C.  Graves, 
Judge,  presiding. 

N.  F.  Anderson,  James  H.  Andrews,  and  Thomas  J. 
WeItCH,  for  plaintiff  in  error : 

If  malice  against  the  owner  of  the  animal  killed  or  in- 
jured is  the  gravamen  of  the  offense  it  must  be  proved.  It 
has  not  been  proved  in  this  case.  Calef  v.  Thomas,  8i  111. 
482 ;  Rex  V.  Austen,  R.  &  R.  C.  C.  490 ;  Rex  v.  Pierce, 
I  Leach's  C.  C.  527 ;  Mean's  case,  i  id.  527 ;  Rex  v.  Shep- 
pard,  2  id.  490;  2  East's  Pleas  of  the  Crown,  1072;  State 
V.  Landreth,  4  N.  C.  446 ;  State  v.  Robinson,  3  Dev.  &  B. 
130;  State  V.  Lathan,  i3Jred.  33;  State  v.  Wilcox,  3  Yerg. 
278;  Wright  V.  State,  30  Ga.  325;  State  v.  Pierce,  7  Ala. 
730;  Northcutt  V.  State,  43  id.  330;  Hobson  v.  State,  44 
id.  380;  Johnson  v.  State,  61  id.  9;  Thomas  v.  State,  30 
Ark.  433 ;  Chappell  v.  State,  35  id.  345 ;  United  States  v. 
Gidenj  1  Minn.  292;  3  Chitty  on  Crim.  Law,  1086;  Com- 
monwealth V.  Waiden,  3  Cush.  558. 

It  was  error  for  the  court  to  refuse  to  admit  proper 
evidence  tending  to  show  that  the  defendant  was  acting  in 
good  faith  and  without  malice  or  imder  a  misapprehension 
of  his  rights.  14  Am.  &  Eng.  Ency.  of  Law^  (2d  ed.)  15; 
Calef  V.  Thomas,  81  111.  482;  Wright  v.  State,  30  Ga.  325; 
State  V.  Graham,  46  Mo.  490;  Newton  v.  State,  3  Tex. 
App.  245;  Branch  v.  State,  41  Tex.  622;  Lott  v.  State,  16 
Tex.  App.  206. 

The  defendant  was  justified  in  injuring  the  animal  in 
defense  of  his  property  and  person.  Thomas  v.  State,  14 
Tex.  App.  200;  Brady  v.  State,  26  S.  W.  Rep.  621 ;  Peo- 
ple V.  Kafte,  29  N.  E.  Rep.  1015;  Farmery.  State,  21  Tex. 
App.  423;  Wood  V.  State,  27  id.  586;  Lane  v.  State,  16 
id.  172;  Aldrich  v.  Wright,  53  N.  H.  398;  Taylor  v.  New- 
man, 4  B.  &  S.  89 ;  Harrington  v.  Turner,  3  Lev.  28. 
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W.  H.  Stead,  Attorney  General,  June  C.  Smith,  As- 
sistant Attorney  GeiTeral,  and  Charles  E.  Sturtz,  State's 
Attorney,  (Wm.  C.  Ewans,  of  counsel,)  for  the  People: 

In  an  indictment  for  malicious  mischief  to  domestic 
animals  it  is  not  necessary  to  charge  malice  against  the 
owner  of  such  animals.  State  v.  Scott,  19  N.  C.  35;  Har- 
ris  V.  State,  73  Ga.  41 ;  Swartzhaugh  v.  People^  85  111.  457. 

Where  an  offense  is  purely  statutory  it  is  sufficient  to 
charge  the  offense  in  the  language  of  the  statute  or  so 
plainly  that  the  nature  of  the  offense  may  be  easily  under- 
stood by  the  jury.  Crim.  Code,  div.  11,  sec.  6;  Mohler  v. 
People,  24  111.  27;  Cross  v.  People,  47  id.  153;  Cole  v. 
People,  135  id.  410;  Commonwealth  v.  Brown,  141  Mass. 
78;  State  V.  Smith,  46  Iowa,  662;  McKinney  v.  People, 
32  Mich.  284. 

It  is  not  necessary  that  the  People  should  prove  direct 
expressions  of  hatred  or  ill-will.  It  will  be  sufficient  if  it 
appears  from  the  evidence  that  the  act  was  prompted  by 
malevolence  or  revenge.    Calef  v.  Thomas,  81  111.  478. 

A  party  may*  be  convicted  and  fined  for  malicious  mis- 
chief in  wounding  an  animal  while  it  was  trespassing  upon 
his  field.  The  fact  that  the  animal  was  doing  damage  does 
not  justify  injuring  it.    Snap  v.  People,  19  111.  80. 

A  party  complaining  of  an  injury  has  no  right  to  do 
unnecessary  damage  to  an  adverse  party,  notwithstanding 
the  latter  is  in  the  wrong.  Calef  v.  Thomas,  81  111.  478; 
Waterman  on  Trespass,  sec.  686;  Wood  on  Nuisances, 
sees.  834-838;   Great  Falls  Co,  v.  Worster,  15  N.  H.  412. 

In  cases  of  this  kind  it  is  not  necessary  to  prove  express 
malice  against  the  owner  of  the  animal  maimed.  From  the 
commission  of  the  unlawful  act  malice  will  be  presumed 
until  the  contrary  appears.  2  East's  Pleas  of  the  Crown, 
1074;  3  Chitty  on  Crim.  Law,  1087.;  State  v.  Council,  i 
Tenn.  305 ;  Chap  pell  v.  State,  35  Ark.  345. 

An  act  that  is  wrongfully  and  purposely  done  is,  in 
law,  maliciously  done.     Brown  v.  Master,  104  Ala.  464; 
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Thomas  v.  State,  14  Tex.  App.  758;  19  Am.  &  Eng.  Ency. 
of  Law,  (2d  ed.)  628. 

No  exceptions  were  taken  to  remarks  of  the  court, 
hence  that  objection  is  not  preserved  for  review  here. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Lloyd  Z.  Jones,  plaintiflf  in  error,  was  found  guilty  by 
a  jury  in  the  circuit  court  of  Henry  county  of  willfully  and 
maliciously  castrating  a  certain  yearling  bull,  and  was  fined 
$550  and  costs.  The  Appellate  Court  for  the  Second  Dis- 
trict, on  writ  of  error,  affirmed  the  judgment  of  the  trial 
court,  and  the  cause  has  been  brought  here  for  review. 

The  indictment  was  based  on  section  203  of  division  i 
of  the  Criminal  Code,  (Kurd's  Stat.  1908,  p.  752,)  and  the 
part  which  is  necessary  for  our  consideration  reads :  "Who- 
ever willfully  and  maliciously  kills,  wounds,  maims,  dis- 
figures or  poisons  any  domestic  animal,  or  exposes  any 
poisonous  substance,  with  intent  that  the  life  of  any  such 
animal  should  be  destroyed  thereby,  such  animal  being  the 
property  of  another,  shall  be  imprisoned  in  the  penitentiary 
not  less  than  one,  nor  more  than  three  years,  or  fined  not 
exceeding  $1000,  or  both,' provided,"  etc. 

Plaintiff  in  error  contends  that  under  this  statute,  in  or- 
der to  sustain  a  conviction,  it  is  necessary  to  prove  that  the 
animal  was  killed  or  injured  by  the  defendant  with  intent 
to  destroy  its  life.  We  do  not  agree  with  this  contention. 
Under  such  a  construction  of  the  statute  no  injury  of  an 
animal  could  be  held  to  be  malicious  mischief  unless  it  could 
be  proven  that  the  person  committing  the  act  contemplated 
the  death  of  the  animal.  The  provision  that  the  intent  must 
be  "that  the  life  of  any  such  animal  should  be  destroyed 
thereby,**  refers  only  to  the  exposing  of  the  poisonous  sub- 
stances, and  not  to  the  killing,  wounding,  maiming,  disfig- 
uring or  actual  poisoning. 

Plaintiff  in  error's  chief  contention  is,  that  under  this 
provision  of  the  statute  malice  towards  the  owner  of  the 
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property  must  be  proved  as  an  essential  ingredient  of  the 
offense.  The  meaning  usually  attributed  to  the  word  "ma- 
licious" in  criminal  statutes  is  equivalent  to  "wrongfully, 
intentionally  and  without  just  cause  or  excuse."  Malicious 
mischief  or  damage  amounting  to  a  crime  is  defined  by 
Blackstone  to  be  an  injury  done  "either  out  of  a  spirit  of 
wanton  cruelty  or  black  and  diabolical  revenge."  (4  Black- 
stone's  Com.  *244;  Commonwealth  v.  Walden,  57  Mass. 
558 ;  Commonwealth  v.  Williams,  1 10  id.  401 ).  The  mean- 
ing to  be  given  the  word  "malicious"  in  criminal  statutes 
necessarily  depends  quite  largely  upon  the  wording  of  the 
particular  statute.  By  the  weight  of  English  and  Ameri- 
can authorities  it  is  held,  in  construing  statutes  on  malicious 
mischief  similar  to  the  one  here  in  question,  that  the  malice 
in  injuring  or  killing  animals  must  be  directed  against  the 
owner  of  the  property  and  not  against  the  animal  itself. 
Bishop  on  Stat.  Crimes,  (3d  ed.)  sec.  433;  2  East's  Crown 
Law,  1072;  State  v.  Boies,  i  Am.  &  Eng.  Ann.  Cas.  (Kan.) 
491,  and  note;  19  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.) 
641,  and  cases  cited;  Chappel  v.  State,  35  Ark.  345;  State 
v.  Pierce,  7  Ala.  728;  Northcot  v.  State,  43  id.  330;  State 
V.  Landreth,  4  N.  C.  331 ;  State  v.  Wilcox,  11  Tenn.  278; 
Newton  v.  State,  3  Tex.  App.  245;  Ingham  on  Animals, 
sec.  127;  2  Bishop  on  New  Crim.  Law,  sec.  996;  Johnson 
V.  State,  61  Ala.  9. 

It  is  argued  by  defendant  in  error  that  the  construction 
put  upon  the  statute  of  1845  ^^  Snap  v.  People,  19  111.  80, 
would  indicate  that  this  court's  view  then  was  that  a  per- 
son might  be  convicted  and  fined  for  malicious  mischief  for 
wounding  an  animal  without  proving  malice  towards  the 
owner.  We  do  not  think  this  is  a  fair  conclusion  from  the 
reasoning  of  that  decision.  But  even  conceding  that  view 
to  be  correct,  the  opinion  would  not  necessarily  be  conclu- 
sive on  the  question  here  before  us.  That  decision  con- 
strued a  part  of  section  156,  division  11,  of  the  then  crimi- 
nal law.     (Rev.  Stat.  1845,  p.  179.)     At  that  time  there 
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was  no  section  of  the  Criminal  Code  making  it  possible  to 
find  one  guilty  of  cruelty  to  animals,  such  as  is  now  the 
case.  A  law  governing  that  offense  was  enacted  in  1869, 
(Laws  of  1869,  p.  115,)  and  when  the  criminal  laws  of 
this  State  were  revised  and  enacted  in  1874  as  our  pres- 
ent Criminal  Code,  section  50  thereof  (Kurd's  Stat.  1908, 
p.  720,)  provided  a  punishment  for  cruelty  to  animals. 
This  section  follows  largely  the  provisions  of  the  act  of 
1869.  In  that  code  comprehensive  provisions  were  incorpo- 
rated as  to  malicious  mischief,  (Hurd's  Stat.  1908,  pp.  749, 
752,)  including  the  section  as  to  killing  or  injuring  domes- 
tic animals,  heretofore  quoted.  Cruelty  to  animals  should 
not  be  confounded  with  malicious  mischief.  (Bishop  on* 
Stat.  Crimes, — 3d  ed. — sec.  iioo.)  It  is  manifest  that  the 
legislature  in  revising  and  enacting  the  Criminal  Code,  in 
1874,  intended  to  distinguish  clearly  between  cruelty  to  ani- 
mals, having  relation  primarily  to  the  suffering  of  the  ani- 
mal itself,  and  malicious  mischief  as  to  such  animals,  chiefly 
concerning  the  injury  to  the  owner  of  such  animal  by  the 
destruction  of  his  property. 

So  far  as  we  are  advised  this  court  has  never  been 
called  upon  to  construe  the  section  of  the  ]\Ialicious  Mis- 
chief statute  now  under  consideration.  In  First  Nat.  Bank 
V.  Burkett,  loi  111.  391,  this  court  said  (p.  394)  :  "Mali- 
cious mischief  is  the  wanton  or  reckless  destruction  of  or 
injury  to  property.  It  in  some  cases  implies  a  wrong  in- 
flicted on  another  with  an  evil  intent  or  purpose,  and  this 
is  the  sense  in  which  it  is  employed  in  this  statute."  In 
that  case  the  court  was  discussing  the  meaning  of  the  word 
"malice"  in  the  Insolvent  Debtor  act,  and  what  was  there 
said  as  to  the  meaning  of  this  word  has  since  been  quoted 
with  approval  by  this  court. 

While  some  of  the  sections  of  our  present  Criminal  Code 
as  to  malicious  mischief  evidently  do  not  require  that  malice 
towards  the  owner  must  be  proven  as  an  essential  ingredi- 
ent of  the  crime,  we  think  it  was  the  plain  intent  of  the 
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legislature  that  in  order  to  prove  the  crime  charged  in  said 
section  203  it  is  necessary  to  show  that  the  defendant  was 
actuated  by  actual  malice  towards  the  owner  of  the  animal 
injured  or  killed,  otherwise  the  legislature  must  have  acted 
so  unreasonably  as  to  have  provided  that  the  same  offense, 
by  the  same  act,  should  be  subject  to  two  punishments :  one 
for  cruelty  to  animals,  having  the  comparatively  mild  pen- 
alty of  from  $3  to  $200,  and  the  other  under  the  section 
for  malicious  mischief  here  in  question,  having  a  fine  not 
exceeding  $1000  or  imprisonment  for  not  less  than  one  nor 
more  than  three  years,  or  both.  It  is  very  evident  that  if 
malice  towards  the  owner  of  the  animal  is  not  required  to 
be  proved  under  said  section  203,  then  substantially  the 
same  proof  would  justify  a  conviction  for  malicious  injury 
to  an  animal  under  this  section  as  would  justify  a  convic- 
tion for  cruelty  to  the  same  animal  under  section  50  here- 
tofore referred  to.  This  surely  was  not  the  legislative  in- 
tention. In  order  to  constitute  the  offense  of  malicious 
mischief  under  this  statute  it  is  not  enough  to  prove  a  spirit 
of  cruelty  toward  the  animal.  The  malice  must  be  directed 
against  some  person,  ordinarily  the  owner  of  the  animal, 
but  it  need  not  be  shown  that  the  offender  actually  knew 
the  owner.  It  will  be  sufficient  to  show  that  he  was  bent 
on  mischief  ag^nst  the  owner,  whomsoever  he  might  hap- 
pen to  be.  {State  v.  Leslie,  138  Iowa,  104,  and  authorities 
cited;  State  v.  Prater,  130  Mo.  App.  348;  State  v.  Cole- 
man, 29  Utah,  417.)  But  it  is  not  necessary,  in  order  to 
prove  malice  within  this  rule,  to  show  that  the  defendant 
ever  said  or  did  anything  to  indicate  malice  against  the 
owner.  Malice  may  be,  and  frequently  must  be,  inferred 
from  the  nature  of  the  act  itself  and  from  the  circum- 
stances which  accompany  and  characterize  it.  The  infer- 
ence is  not  one  of  law  for  the  court  but  one  of  fact  for 
the  jury.  Hobson  v.  State,  44  Ala.  360;  People  y,  Olsen, 
6  Utah,  284;   Queen  v.  Smith,  7  Nova  Scotia,  729;  State 
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V.  Churchill,  98  Pac.  Rep.  (Idaho,)  853;   State  v.  Linde, 
54  Iowa,  139. 

It  is  said  that  this  case  was  tried  in  the  lower  court  on 
the  theory  now  contended  for  by  plaintiff  in  error, — ^that  is, 
that  in  order  to  convict  the  defendant  the  evidence  must 
show,  beyond  a  reasonable  doubt,  that  he  was  actuated  by 
malice  towards  the  owner.  Apparently,  judged  by  the  en- 
tire series  of  instructions,  the  trial  court  so  construed  this 
statute.  The  plaintiff  in  error,  however,  contends  that  even 
though  this  be  true,  some  of  the  instructions  were  of  such 
character,  considering  the  nature  of  the  evidence,  that  the 
jury  were  necessarily  misled  in  their  consideration  of  the 
case. 

The  evidence  in  the  record  is  very  brief.  The  State's 
case  rests  largely,  if  not  entirely,  upon  the  testimony  of  the 
plaintiff  in  error  himself.  It  appears  that  he  was  a  breeder 
of  registered  short-horn  and  other  high-grade  cattle,  for 
which  purpose  he  used  a  farm  of  some  five  hundred  acres 
in  Galva  township,  in  Henry  county.  In  one  of  the  fields 
of  his  stock  farm  there  were  on  October  25,  1905,  twenty 
or  more  registered  short-horn  cattle  belonging  to  him. 
Next  to  that  pasture  was  a  field  used  by  one  John  John- 
son as  a  pasture.  Plaintiff  in  error  testified  that  about  one 
o'clock  that  afternoon  he  saw  the  bull  in  question  in  his 
pasture,  serving  one  of  his  most  valuable  cows ;  that  there 
was  another  cow  of  the  herd  in  heat ;  that  by  means  of  salt 
he  led  the  cows  into  the  barnyard,  the  bull  following,  and 
then  succeeded  in  getting  the  bull  into  a  stall  in  the  milking 
stable.  As  to  what  happened  thereafter  he  testified  substan- 
tially as  follows :  "I  penned  the  bull  up  and  went  to  town. 
About  eight  o'clock  I  went  to  the  barn  with  a  lantern.  I 
had  forgotten  I  had  the  bull  in  there  until  the  light  showed 
him  in  the  stall.  I  went  carefully  up  and  reached  out  to 
catch  him.  When  I  got  about  six  inches  from  his  nose  he 
went  for  me, — ^put  his  head  down  and  came  for  me  past  the 
stanchions  and  struck  his  whole  weight  against  the  barn, 
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and  then  he  recoiled  quick  as  that  and  kicked  me  twice,  and 
the  second  time  kicked  out  the  lantern.  He  had  me  in  a 
manger.  I  went  to  the  house  and  got  another  lantern.  I 
then  looked  at  the  bull,  and  he  was  chasing  around  the  stall 
trying  to  get  at  me.  I  then  climbed  on  the  stanchions  and 
got  a  loop  of  rope  over  his  horns  and  tried  to  pull  his  head 
through  the  stanchions,  but  his  head  and  horns  was  so  big 
I  couldn't  get  it  through,  so  I  twisted  the  rope  over  the 
top  of  the  stanchions.  I  next  went  down  into  the  stall  and 
castrated  him  and  turned  him  out  into  the  darkness.  I 
did  not  know  whose  bull  he  was  at  that  time.  It  was  not 
through  malice  I  cut  and  castrated  the  bull.  I  castrated 
him  because  it  got  to  be  a  contest  between  me  and  the  bull 
for  the  possession  of  the  milking  stable,  and  I  was  alone  on 
a  500-acre  stock  farm.  I  had  no  help.  It  was  night.  My 
long  bull  rope  was  gone,  too.  I  castrated  the  bull  because 
I  did  not  dare  turn  him  out  with  these  same  cattle  again, 
on  account  of  the  other  cow  being  bulling."  Johnson  and 
some  other  witnesses  testified  that  the  day  after. the  bull 
was  castrated  they  saw  plaintiff  in  error  and  he  gave  them 
substantially  the  same  information  as  to  what  he  had  done 
with  the  bull.  The  testimony  also  shows  that  another  bull 
belonging  to  Johnson  had  broken  into  plaintiff  in  error's 
pasture  a  few  days  before  this,  different  in  size  and  color, 
and  that  Johnson  had  only  bought  this  bull  in  question  four 
days  before  October  25,  and  had  kept  him  shut  up  in  the 
barn  until  the  morning  of  October  25,  when  he  turned  him 
into  his  pasture.  We  find  no  evidence  in  the  record  that 
plaintiff  in  error  knew  Johnson  was  the  owner  of  the  bull. 
On  the  contrary,  we  think  all  the  evidence  is  consistent  with 
the  testimony  of  plaintiff  in  error  that  he  did  not  think  this 
bull  belonged  to  Johnson,  because  only  a  few  days  before  he 
had  found  an  entirely  different  bull  belonging  to  Johnson 
in  his  pasture  and  that  that  bull  had  been  taken  away  by 
Johnson.  On  this  state  of  the  record  the  instructions  on 
the  question  of  malice  should  have  been  accurate. 
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Instruction  13  given  for  the  People  stated,  among  other 
things,  that  unless  the  jury  believed,  "from  the  evidence, 
that  an  ordinarily  cautious  and  prudent  man  situated  as 
was  the  defendant  at  the  time  he  castrated  said  bull,  as 
shown  by  the  evidence,  would  believe  that  the  castration  of 
said  bull  was  absolutely  necessary  for  the  protection  of  his 
property,  and  that  his  property  could  not  have  been  pro- 
tected by  keeping  said  bull  and  his  cows  separate  and  apart, 
or  that  he  could  not  have  confined  said  bull  or  otherwise 
have  reasonably  protected  his  property,  then  such  castration 
of  said  bull  was  unlawful,"  etc.  That  part  of  the  instruc- 
tion which  reads,  "absolutely  necessary  for  the  protection 
of  his  property,"  in  our  judgment  was  very  liable,  on  the 
facts  in  this  case,  to  mislead  the  jury.  Even  in  self-defense 
in  homicide  cases,  though  section  149  of  our  Criminal  Code 
provides  that  to  justify  homicide  in  self-defense  it  must  ap- 
pear "that  the  killing  of  another  was  absolutely  necessary," 
the  giving  of  an  instruction  containing  these  words  has 
been  uniformly  held  to  be  reversible  error.  (Kipley  v.  Peo- 
pie,  215  111.  358,  and  cases  there  cited.)  The  same  rules 
of  law  do  not  apply  to  the  protection  of  one's  property  as 
in  case  of  the  defense  of  one's  own  life.  The  natural,  es- 
sential and  inherent  right  of  protecting  property  is  the  right 
to  do  whatever,  under  the  circumstances  of  each  case,  ap- 
parently is  reasonably  necessary  to  be  done  in  its  defense. 
Plaintiff  in  error  might  have  entertained  an  erroneous  idea 
of  the  character  of  this  animal.  The  difference  in  the 
value  of  a  human  life  from  that  of  an  animal  requires  rea- 
sonableness to  be  used  as  to  the  quality  and  quantity  of 
the  defensive  force  and  with  some  reference  to  the  conse- 
quences. A  very  exhaustive  and  instructive  discussion  on 
this  subject  is  found  in  Aldrich  v.  Wright,  53  N.  H.  398. 
This  court,  in  Calef  v.  Thomas,  81  111.  478,  in  discussing  a 
section  of  the  statute  then  in  force,  said :  "Still,  the  plain- 
tiff is  not  to  be  deemed  guilty  simply  because  she  misjudged 
her  legal  rights  and  acted  with  too  much  precipitation.     If 


Oct.  '09.]  The  People  v.  Jones.  493 

a  person  of  ordinary  prudence  and  caution,  situated  as  she 
was  and  subject  to  the  influences  that  operated  on  her  mind, 
would  have  supposed  the  act  was  necessary  to  the  enjoy- 
ment of  the  use  of  the  property,  and  she  acted  under  that 
behef,  she  could  not  be  held  guilty  of  having  acted  mali- 
ciously." We  think  by  the  instruction  here  in  question  the 
plaintiff  in  error  was  held  to  a  much  more  strict  rule  than 
in  the  case  just  referred  to.  The  giving  of  the  instruction 
in  question  was  reversible  error. 

Plaintiff  in  error  complains  of  instructions  3  and  4  g^ven 
for  the  People,  insisting  they  were  not  accurately  drawn 
as  to  the  question  of  malice.  We  are  disposed  to  agree 
with  this  contention,  but  the  errors  in  these  instructions  are 
not  in  themselves  sufficient  to  justify  a  reversal. 

Plaintiff  in  error  also  argues  that  the  court  erroneously 
modified  his  instructions  6  and  12.  Those  instructions  were 
not  accurately  drawn  as  presented  nor  as  modified  by  the 
court.  Our  views. on  the  question  of  law  involved  are  so 
fully  set  forth  in  this  opinion  that  we  do  not  deem  it  nec- 
essary to  comment  at  length  on  these  two  instructions. 

Plaintiff  in  error  further  insists  that  the  court  erred  in 
not  permitting  him  to  introduce  certain  evidence  to  the  ef- 
fect that  if  a  bull  of  another  breed  of  cattle  covers  a  cow 
and  she  produces  what  is  called  a  cross-bred  calf,  there 
will  remain  with  the  mother  a  tendency  to  cross-breed  ever 
afterwards.  The  court  permitted  plaintiff  in  error  to  tes- 
tify that  a  cross-bred  calf  is  worth  about  $5  the  day  it  is 
born,  while  a  full-blood  calf  of  the  character  of  cattle  he 
was  raising  is  worth  from  $50  to  $100  at  birth.  We  think 
the  evidence  as  to  the  tendency  to  cross-breed  was  admis- 
sible for  the  same  reason  that  the  evidence  showing  a  cross- 
breed was  worth  only  $5  was  admissible.  This  evidence 
tended  to  show  the  seriousness  of  the  injury  to  the  cows 
of  plaintiff  in  error  by  having  this  bull  loose  among  them, 
and  would  have  a  bearing  on  the  motive  that  actuated  him 
in  doing  what  he  did. 
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Plaintiff  in  error  also  insists  that  the  court  erred  in  not 
permitting  him  to  introduce  evidence  to  the  effect  that  a 
bull  which  had  once  attacked  a  man  will  have  a  habit,  for 
a  long  time  thereafter,  of  attacking  that  particular  man, 
and  that  the  only  known  remedy  is  to  castrate  the  bull. 
We  are  disposed  to  hold  that  this  evidence  was  admissible 
for  the  purpose  of  showing  want  of  malice  on  the  part  of 
plaintiff  in  error.  In  Wright  v.  State,  30  Ga.  25,  it  was 
held  that  proof  that  a  mule  shot  by  the  defendant  was 
of  a  thievish  and  ungovernable  character  should  have  been 
admitted  in  order  to  show  that  defendant's  motive  in  shoot- 
ing the  mule  was  to  protect  his  crop,  and  not  through  ill- 
will  to  the  owner  or  cruelty  to  the  animal.  In  Woods  v. 
State]  27  Tex.  App.  586,  the  defendant  w^s  prosecuted  for 
castrating  a  stallion  to  prevent  him  from  bothering  defend- 
ant's brood  mares.  Defendant  asked  an  instruction  to  the 
effect  that  if  it  reasonably  appeared  to  defendant  that  his 
stock  was  in  danger  of  injury  from  the  stallion,  and  he  in- 
flicted the  wound  to  prevent  the  injury,  then  he  was  not 
guilty.  It  was  held  error  to  refuse  this  instruction.  In 
Thomas  v.  State,  14  Tex.  App.  200,  the  defendant  was  con- 
victed of  willfully  and  wantonly  killing  four  sheep.  The 
defendant  set  up  his  right  to  protect  his  property.  The 
court,  in  deciding  the  question,  said  that  while  it  clearly 
appeared  from  the  evidence  that  the  defendant  killed  the 
sheep,  it  was  also  clear  that  he  killed  them  in  defense  of 
his  own  sheep;  that  he  had  a  flock  of  1600  ewes  upon  the 
range  in  the  month  of  July  and  that  the  bucks  that  were 
killed  got  with  the  ewes  and  were  getting  them  with  lambs. 
The  testimony  showed  that  lambs  begotten  at  that  season 
of  the  year  would  be  born  in  the  winter,  and  most  of  the 
lambs,  as  well  as  most  of  the  mothers,  would  die.  The 
court  held  that  to  make  the  killing  of  the  sheep  a  willful 
act  it  must  have  been  with  malice  and  without  legal  justi- 
fication; that  to  make  it  a  wanton  act  it  must  have  been 
committed  regardless  of  the  rights  of  the  owner  of  the 
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sheep,  in  reckless  sport  or  under  such  circumstances  as 
evinced  a  wicked  or  mischievous  intent  and  without  excuse ; 
that  if  the  defendant  killed  the  sheep  in  the  necessary  pro- 
tection of  his  property,  after  using  ordinary  care  to  pre- 
vent injury  which  was  being  inflicted  upon  it,  it  would  not 
be  a  willful  or  wanton  act,  within  the  meaning  of  the  stat- 
ute. Burlington  v.  Turner,  3  Lev.  28,  was  an  action  of 
trespass  for  killing  two  dogs.  The  defendant  pleaded  that 
the  dogs  killed  a  deer  in  his  park,  and  in  order  to  prevent 
more  mischief  by  them  he  killed  them.  This  was  held  a 
good  plea.  Even  if  a  person  does  an  act  willfully  or  wan- 
tonly, for  the  purpose  of  injuring  an  animal,  it  does  not 
necessarily  follow  that  he  did  it  with  malice  toward  the 
owner.  The  words  "wanton,"  "willful"  and  "unlawful," 
under  the  authorities,  do  not  necessarily  mean,  in  statutes 
on  malicious  mischief,  the  same  as  "malicious."  (19  Am. 
&  Eng.  Ency.  of  Law, — 2d  ed. — 643,  644,  and  authorities 
cited;  25  Cyc.  1677,  and  cases  cited;  Words  and  Phrases, 
4307.  See,  also,  Glover  v.  People,  204  111.  170.)  The 
question  of  malice  and  the  intent  of  the  plaintiff  in  error 
in  committing  the  act  in  question  was,  as  we  have  seen, 
the  crucial  point  in  this  case.  Any  evidence  that  fairly  bore 
on  this  point  should  have  been  admitted  for  the  considera- 
tion of  the  jury. 

Counsel  for  plaintiff  in  error  further  argue,  that,  even 
though  the  evidence  justified  submitting  this  case  to  the 
jury,  the  verdict  must  be  held  excessive  and  should  not  be 
allowed  to  stand;  that  the  proof  shows  that  the  bull  was 
worth  only  $40;  that  it  was  castrated  without  cruelty  or 
unnecessary  pain  and  in  such  a  way  that  it  became  an 
ordinarily  healthy  and  valuable  steer.  We  are  inclined  to 
agree  with  the  contention  of  plaintiff  in  error  that  the  ver- 
dict is  excessive.  While  this  is  not  a  suit  to  reimburse  the 
owner,  we  can  hardly  understand  how  a  jury,  unless  moved 
by  passion  or  prejudice  or  by  a  misunderstanding  of  the 
law,  could,  on  the  facts  in  this  case,  have  fixed  so  severe 
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a  punishment.  It  is  evident  from  the  remarks  of  the  trial 
judgpe  found  in  the  record  that  he  felt  the  same  way  as 
to  the  verdict  but  hesitated  to  set  it  aside.  Under  our  bill 
of  rights  "all  penalties  shall  be  proportioned  to  the  nature 
of  the  offense."    We  think  this  verdict  was  excessive. 

Complaint  is  also  made  of  some  remarks  of  the  judge 
presiding  at  the  trial.  We  think  this  complaint  is  without 
merit.  The  court's  remarks,  in  our  judgment,  were  not  im- 
proper or  calculated  to  mislead  the  jury. 

For  the  errors  indicated,  the  judgments  of  the  Appel- 
late and  the  circuit  courts  will  be  reversed  and  the  cause 
remanded  to  the  circuit  court. 

Reversed  and  remanded. 


A.  Montgomery  Ward,  Appellant,  vs.  Field  Museum 
OF  Natural  History  et  al.  Appellees. — South  Park 
Commissioners,  Appellant,  vs.  A.  Montgomery  Ward 
et  al.  Appellees. 

Opinion  filed  October  26,  iQOp. 

1.  Parks — dedication  of  park  for  particular  purpose  cannot  be 
changed  by  city  or  legislature.  Where  a  park  has  been  dedicated 
by  the  owners  of  the  land  for  a  particular  purpose,  neither  the  city 
which  has  charge  of  the  park  nor  the  legislature  can  change  the 
legal  result  of  the  act  of  dedication  or  divert  the  park  from  the 
original  purpose. 

2.  Municipal  corporations — cities  and  park  boards  are  crea- 
tures of  the  legislature.  Cities  and  park  boards  are  creatures  of 
the  legislature  for  the  purpose  of  administering  certain  functions 
of  local  government  within  specified  territory,  and  the  legislature 
has  full  power  to  transfer  the  control  of  property  held  by  them  for 
public  use  from  one  to  the  other,  or  to  any  other  agency  created 
for  the  purpose  of  exercising  governmental  powers. 

3.  Same — power  of  the  legislature  over  municipal  corporations. 
Subject  to  the  limitation  of  the  constitution  relating  to  local  or 
special  legislation,  municipal  corporations,  which  are  purely  of 
legislative  creation  for  the  purpose  of  local  government,  may  be 
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changed,  modified;  enlarged,  restrained  or  abolished  by  the  legis- 
lature to  suit  the  exigencies  of  the  case,  and  the  powers  and  du- 
ties with  which  they  are  invested  may  be  imposed  upon  others. 

4.  Res  judicata — judgments  of  Supreme  Court  against  agency 
of  State  are  res  judicata^  as  to  successive  agencies.  The  judgments 
of  the  Supreme  Court  against  the  city  of  Chicago  in  City  of  Chi- 
cago V.  Ward,  169  111.  392,  and  against  the  State  of  Illinois,  repre- 
sented by  the  board  of  commissioners  of  lake  front  armory,  in  Bliss 
V.  Ward,  198  111.  104,  are  binding  upon  all  citizens  of  the  city  and 
upon  the  State  and  all  its  subordinate  agencies  having  successive 
relationship,  under  legislative  control,  to  the  same  rights  of  prop- 
erty, including  the  South  Park  board  and  those  claiming  under  it 
by  contract.    (C,  B,  &  Q.  R.  R,  Co.  v.  Lee,  87  111.  454,  explained.) 

5.  Dedication — when  reclaimed  land  is  subject  to  the  terms  of 
original  dedication.  The  land  reclaimed  by  the  city  of  Chicago  by 
filling  Lake  Michigan  east  of  the  Illinois  Central  Railroad  Com- 
pany's right  of  way  in  Chicago  between  Randolph  street  and  Park 
Row  is  subject  to  the  same  restriction  against  building  as  was  im- 
posed by  the  original  dedication  of  the  land  west  of  such  right  of 
way  in  both  the  Fort  Dearborn  and  the  canal  commissioners'  sub- 
divisions, and  such  restriction  prohibits  buildings  of  any  kind. 

Appear  from  the  Superior  Court  of  Cook  county; 
the  Hon.  George  A.  Dupuy,  Judge,  presiding. 

George  P.  Merrick,  (Elbridge  Hanecy,  of  counsel,) 
for  A.  Montgomery  Ward. 

HoLLETT,  Sauter  &  Henkel,  (R.  p.  Hollett,  and 
L.  E.  Sauter,  of  counsel,)  for  the  South  Park  Commis- 
sioners. 

Edwin  Walker,  and  Winston,  Payne,  Strawn  & 
Shaw,  (John  Barton  Payne,  John  S.  Miller,  and 
Walter  H.  Jacobs,  of  counsel,)  for  the  Field  Museum. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  suit  is  a  renewal  of  a  controversy  of  long  standing 
between  A.  Montgomery  Ward  and  the  public  authorities 
having  the  control  and  management  of  what  is  now  known 
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as  Grant  Park,  in  the  city  of  Chicago,  concerning  the  right 
of  Ward  to  have  the  park  kept  free  from  public  buildings, 
which  was  adjudicated  between  him  atid  the  city  in  the  case 
of  City  of  Chicago  v.  Ward,  169  111.  392,  and  again  between 
him  and  commissioners  of  the  State  in  Bliss  v.  Ward,  198 
111.  104.  The  history  of  Grant  Park  and  the  material  facts 
governing  the  rights  of  the  parties  were  recited  at  length  in 
the  opinions  of  the  court  in  those  cases,  but  for  the  purpose 
of  a  clear  understanding  of  the  questions  involved  and  de- 
cided it  is  considered  proper  to  bring  all  the  facts  together 
in  this  opinion. 

The  Congress  of  the  United  States,  by  an  act  approved 
March  2,  1827,  granted  to  the  State  of  Illinois  certain  lands 
for  the  purpose  of  aiding  in  opening  a  canal  to  connect  the 
waters  of  the  Illinois  river  with  those  of  Lake  Michigan. 
The  State  was  authorized  to  sell  and  convey  the  whole  or 
any  part  of  the  land  and  give  title  in  fee  simple  therefor. 
By  an  act  of  the  legislature  of  January  22,  1829,  provision 
was  made  for  the  appointment  of  commissioners  to  sell  the 
lands,  and  by  act  of  February  15,  1831,  the  commissioners 
were  constituted  a  board,  to  be  known  as  "Board  of  Canal 
Commissioners  of  the  Illinois  and  Michigan  Canal."  A  se- 
lection of  lands  was  made  by  the  commissioners,  and  on 
May  21,  1830,  was  approved  by  the  President",  and  among 
the  lands  so  selected  was  fractional  section  15,  in  which  that 
part  of  Grant  Park  south  of  the  center  of  Madison  street 
extended  east  is  located.  By  an  act  approved  January  9, 
1836,  the  board  of  canal  commissioners  were  directed  to 
proceed  to  sell  certain  lots,  including  said  section,  which  was 
first  to  be  laid  off  into  town  lots,  streets  and  alleys,  as  in 
the  judgment  of  the  commissioners  would  best  promote  the 
interest  of  the  canal  fund.  The  commissioners  made  a  sub- 
division containing  two  tiers  of  eleven  blocks  each,  bounded 
on  the  west  by  State  street,  on  the  north  by  the  center  line 
of  Madison  street,  on  the  south  by  the  center  line  of  Twelfth 
street  and  on  the  east  by  Lake  Michigan,  with  streets  and 
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alleys,  and  the  plat  was  acknowledged  and  recorded  July  20, 
1836.  The  open  space  between  the  east  line  of  the  eastern 
tier  of  blocks  and  the  lake,  as  far  south  as  block  23,  now 
known  at  Park  Row,  was  left  unsubdivided  and  vacant.  At 
the  north  line  of  the  section  this  space  was  about  five  hun- 
dred feet  wide  and  at  Park  Row  it  was  about  seven  hun- 
dred feet  wide,  and  that  space  was  marked  with  the  words 
"Michigan  avenue,"  which,  so  far  as  the  plat  went,  indi- 
cated the  use  of  the  whole  space  as  an  avenue.  The  com- 
missioners prepared  plats  or  sketches  for  the  purposes  of 
sales  and  distributed  them  to  the  public  and  prospective  bid- 
ders, and  on  these  plats  or  sketches  the  open  space  was 
marked  "Open  ground — no  building,"  or  equivalent  words 
indicating  that  it  was  to  be  kept  open  and  clear  of  any  build- 
ings. The  lots  were  sold  with  reference  to  such  plat  or 
sketch,  and  they  sold  at  a  higher  price  on  accotmt  of  the 
eastern  exposure  to  the  lake  and  restriction  as  to  buildings. 
When  the  canal  commissioners'  subdivision  was  laid  out, 
the  south-west  fractional  quarter  of  section  10  lying  north 
of  it  was  owned  by  the  United  States  and  occupied  for  a 
military  post  as  Fort  Dearborn  reservation,  and  had  been 
so  occupied  as  early  as  1804.  In  the  year  1839  it  was  sub- 
divided, under  authority  of  the  Secretary  of  War,  into 
blocks,  lots,  streets  and  public  grounds,  as  Fort  Dearborn 
addition.  On  the  plat  an  open  space  was  reserved  for  pub- 
lic grounds  east  of  Michigan  avenue  between  Randolph  and 
Madison  streets,  fronting  on  Lake  Michigan,  and  marked 
on  the  plat,  "Public  ground  forever  to  remain  vacant  of 
buildings."  The  acknowledgment  of  the  plat  contained  the 
following;  "The  public  ground  between  Randolph  and 
Madison  streets,  and  fronting  upon  Lake  Michigan,  is  not 
to  be  occupied  with  buildings  of  any  description."  Ward 
owns  lots  and  buildings  fronting  on  Michigan  avenue  be- 
tween Washington  and  Madison  streets.  In  1844  the  city 
council  accepted  the  public  ground  by  a  resolution  that  all 
that  part  of  Michigan  avenue  lying  east  of  a  line  ninety  feet 
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east  of  the  east  tier  of  blocks  of  section  15  should  be  en- 
closed as  a  public  ground,  and  all  that  part  of  said  avenue 
in  the  Fort  Dearborn  addition  lying  east  of  a  line  drawn 
south  from  the  south-west  corner  of  land  belonging  to  the 
estate  of  John  Wright  and  occupied  by  Mr.  Lamb  should 
be  enclosed  as  a  public  park,  at  the  expense  of  the  subscrib- 
ers to  such  enclosure.  The  land  belonging  to  the  estate  of 
Wright  was  at  the  north-east  corner  of  Michigan  avenue 
and  Randolph  street.  This  resolution  limited  the  use  of  the 
space  for  street  purposes  to  ninety  feet  and  accepted  the  re- 
mainder as  a  public  park,  and  that  division  has  always  been 
acquiesced  in.  The  width  of  the  park  was  reduced,  after 
the  dedications,  by  encroachments  of  the  lake. 

In  1852  the  Illinois  Central  Railroad  Company,  under 
authority  from  the  State  and  an  ordinance  of  the  city,  lo- 
cated its  railroad  in  Lake  Michigan  over  submerged  lands  in 
front  of  the  then  existing  park,  and  laid  its  tracks  on  piles 
driven  in  the  bed  of  the  lake  and  built  a  breakwater  to  pro- 
tect the  same.  The  legislature,  by  an  act  of  February  18, 
1861,  amending  the  act  incorporating  the  city  of  Chicago, 
prohibited  the  railroad  company  from  encroaching  upon  the 
land  or  water  west  of  a  line  not  less  than  four  hundred  feet 
east  of  the  west  line  of  Michigan  avenue  and  prohibited  the 
city  from  allowing  any  encroachment  west  of  that  line.  It 
provided  that  any  person  being  the  owner  or  interested  in 
any  lot  fronting  on  Michigan  avenue  should  have  the  right 
to  enjoin  said  company,  and  all  other  persons  and  corpora- 
tions, from  any  violation  of  the  provisions  of  the  act.  It 
contained  this  confirmation  of  the  representations  of  the 
canal  commissioners :  "The  State  of  Illinois,  by  its  canal 
commissioners,  having  declared  that  the  public  ground  east 
of  said  lots  should  forever  remain  open  and  vacant,  neither 
the  common  council  of  the  city  of  Chicago  nor  any  other 
authority  shall  ever  have  the  power  to  permit  encroach- 
ments thereon  without  the  assent  of  all  persons  owning  lots 
or  land  on  said  street  or  avenue."    The  railroad  company 
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filled  up  its  right  of  way,  which  by  the  ordinance  was  three 
hundred  feet  wide,  and  the  bed  of  the  lake  was  gradually 
filled  from  the  shore  by  the  deposit  of  waste  and  rubbish. 
At  the  time  of  the  great  fire  of  1871  there  was  still  a  basin 
there,  used  for  row  boats  and  sail  boats.  The  dumping  of 
debris  finally  filled  the  space  west  of  the  railroad  right  of 
way,  and  disputes  arose  as  to  the  titles  of  the  railroad  com- 
pany, the  city  and  the  State  in  the  made  lands  and  sub- 
merged lands  to  the  east.  Those  disputes  were  all  finally 
and  conclusively  settled  by  a  suit  commenced  March  i,  1883, 
in  the  name  of  the  People  of  this  State  against  the  railroad 
company  and  the  city,  in  which  the  city  filed  a  cross-bill  and 
which  was  finally  decided  by  the  Supreme  Court  of  the 
United  States  in  1892.  The  court  stated  that  the  object  of 
the  suit  was  to  obtain  a  judicial  determination  of  the  title 
of  the  lands  on  the  east  or  lake  front,  between  the  Chicago 
river  and  Sixteenth  street,  which  had  been  reclaimed  from 
the  waters  of  the  lake  and  were  occupied  by  the  tracks  and 
structures  of  the  railroad  company,  and  the  title  claimed  by 
said  company  to  the  submerged  lands  constituting  the  bed 
of  the  lake  lying  east  of  its  tracks,  within  the  corporate 
limits,  for  the  distance  of  one  mile.  The  city  by  its  cross- 
bill claimed  the  ownership  in  fee  of  the  public  grounds  on 
the  east  front  of  the  city  bordering  on  the  lake,  contained 
in  the  two  subdivisions  above  mentioned,  and  asked  a  de- 
cree declaring  that  it  was  such  owner  in  fee  and  of  the 
riparian  rights  thereunto  appertaining,  and  the  right  to  de- 
velop the  harbor  of  Chicago  by  the  construction  of  docks, 
wharfs  and  levees.  The  Supreme  Court  decided  that  the 
city,  as  riparian  owner  between  the  north  line  of  Randolph 
street  and  the  north  line  of  block  23  extended  to  Lake 
Michigan,  which  is  now  Grant  Park,  had  power  to  construct 
and  keep  in  repair  on  the  lake  front,  east  of  the  premises, 
landing  places,  wharfs,  docks  and  levees,  subject,  however, 
to  the  authority  of  the  State  and  the  supervision  and  con- 
trol of  the  United  States.    The  court  confirmed  the  title  in 
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the  city  to  the  lands  which  had  been  filled  beyond  the  origi- 
nal shore  line  and  reclaimed  from  the  waters  of  the  lake 
and  also  to  the  lands  filled  and  occupied  by  the  railroad 
company,  subject  only  to  the  use  thereof  for  right  of  way 
and  railroad  purposes.     It  was  decided  that  the  railroad 
company  had  a  perpetual  right  of  way  over  the  ground  for 
the  tracks  of  its  railway  and  the  continuance  of  the  break- 
water as  a  protection  to  its  property  and  the  shore  from  the 
violence  of  the  lake.    This  carried  the  title  of  the  city  east- 
ward as  far  as  the  lake  had  been  filled.    The  court  adjudged 
that  the  State  was  the  owner  in  fee  of  the  submerged  lands 
constituting  the  bed  of  the  lake  east  of  the  railroad  tracks, 
but  with  a  title  different  in  character  from  that  which  it 
held  in  lands  intended  for  sale;   that  the  title  so  held  was 
in  trust  for  the  people  of  the  State,  that  they  might  enjoy 
the  navigation  of  the  waters,  carry  on  commerce  over  them 
and  have  liberty  of  fishing  therein  free  from  the  obstruction 
or  interference  of  private  parties,  and  that  the  interest  of 
the  people  in  navigation  and  commerce  might  be  improved 
by  the  erection  of  wharfs,  docks  and  piers,  for  which  pur- 
pose the  State  might  grant  parcels  of  the  submerged  lands. 
The  State  did  not  afterward  grant  or  appropriate  the  sub- 
merged lands  in  the  present  limits  of  the  park  for  wharfs, 
docks,  piers  or  other  uses  promoting  navigation  or  attempt 
to  apply  them  to  any  such  use,  but  permitted  the  city,  as 
riparian  owner,  to  continue  to  add  to  the  park  by  filling  and 
recognized  the  reclaimed  lands  as  a  part  of  the  park.    The 
character  of  such  reclaimed  lands  as  a  public  park  is  not 
questioned. 

During  the  pendency  of  that  suit  in  the  Federal  courts 
the  city  of  Chicago  authorized  and  permitted  the  erection 
of  buildings  and  obstructions  on  the  public  grounds  in  front 
of  Ward's  property,  and  in  1890  he  filed  a  bill  in  the  su- 
perior court  of  Cook  county  to  enjoin  the  city  from  vio- 
lating the  terms  of  the  dedication  in  the  Fort  Dearborn 
addition.    In  1896  his  bill  was  amended  by  setting  out  the 
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history  of  the  platting  of  the  two  additions  and  the  dedica- 
tions therein  contained,  the  acceptance  by  the  city  by  the 
resolution  of  April  29,  1844,  and  the  designation  of  the 
ground  by  the  city  as  Lake  Park  by  an  ordinance  of  Au- 
gust 10,  1847,  <^"d  seeking  a  permanent  injunction  against 
the  construction  of  buildings  thereon  and  diverting  the  park 
from  the  purposes  for  which  it  was  dedicated.  A  final  de- 
cree was  entered  in  that  case  restraining  the  city  from  erect- 
ing or  causing  to  be  erected  any  building  or  structure  upon 
the  premises  described  in  the  bill,  to-wit,  "that  tract  of  land 
lying  between  Randolph  street  on  the  north  and  Paric  Row 
on  the  south  and  between  the  west  line  of  Michigan  avenue 
and  the  west  line  of  the  right  of  way  and  grounds  of  the 
Illinois  Central  Railroad  Company,"  excepting  the  Art  In- 
stitute, a  temporary  post-office  until  a  permanent  one  should 
be  completed,  and  armory  buildings,  for  a  period  of  three 
months.  The  city  sued  out  a  writ  of  error  from  this  court 
to  review  that  decree,  and  this  court  affirmed  it  in  City  of 
Chicago  V.  Ward,  supra,  holding  that  the  dedications  of  the 
land  were  in  trust  for  the  public,  not  to  be  occupied  with 
buildings,  and  that  abutting  owners  had  a  right  to  have  the 
park  maintained  in  accordance  with  the  terms  of  the  origi- 
nal dedication. 

On  July  27,  1896,  an  ordinance  of  the  city  was  passed 
giving  consent  to  the  South  Park  Commissioners  to  take, 
regulate,  control  and  govern  the  park,  except  that  portion 
lying  north  of  the  north  line  of  Jackson  street  extended  east 
to  the  railroad  right  of  way,  including  land  which  might  be 
thereafter  reclaimed  adjoining  said  park,  reserving  to  the 
Field  Columbian  Museum  the  right  to  construct  its  build- 
ings on  a  parcel  of  land  1300  feet  in  length  by  900  feet  in 
width,  the  west  line  to  be  225  feet  east  of  the  railroad  right 
of  way,  and  also  all  that  portion  east  of  the  right  of  way 
and  north  of  the  north  line  of  Monroe  street  extended  east 
to  the  outer  sea  wall,  which  was  dedicated  as  a  site  for  an 
armory  and  parade  ground  by  the  local  military  companies 
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of  the  Illinois  National  Guard.  The  park  commissioners 
accepted  the  park  as  turned  over  to  them,  by  a  resolution 
adopted  October  14,  1896.  The  legislature  passed  an  act 
approved  June  11,  1897,  reciting  the  passage  of  the  ordi- 
nance and  enacting  that  a  board  of  commissioners  should 
be  appointed  for  the  purpose  of  planning  and  constructing 
a  parade  ground  and  armory  on  that  part  of  the  park  re- 
served by  the  city  for  that  purpose.  The  buildings  were  to 
remain  the  property  of  the  State,  and  the  city  was  required 
to  enter  into  a  contract  that  the  right  of  the  State  to  the 
use  and  occupation  of  the  land  should  be  perpetual  and  the 
title  should  be  and  remain  in  the  State.  The  city  entered 
into  the  required  agreement,  and  the  legislature  passed  an 
act  approved  April  22,  1899,  niaking  a  further  appropria- 
tion for  the  expenses  of  forming  the  i>arade  ground  and 
building  the  armory.  The  commissioners  proceeded  under 
the  act,  and  Ward  filed  his  bill  in  the  circuit  court  of  Cook 
county  to  enjoin  them  from  constructing  or  erecting  any 
building  or  other  structure  on  that  part  of  the  park  lying 
east  of  the  railroad  right  of  way  bounded  on  the  north  by 
the  south  line  of  Randolph  street  extended  east,  on  the  south 
by  the  north  line  of  Monroe  street  extended  east,  which  in- 
cluded land  in  the  canal  commissioners'  subdivision,  and  on 
the  east  by  the  harbor  line.  That  suit  involved  both  sub- 
divisions and  related  to  land  east  of  the  railroad  right  of 
way.  The  relief  prayed  for  was  granted,  and  this  court 
affirmed  the  decree  in  Bliss  v.  Ward,  supra.  It  was  held 
that  inasmuch  as  the  city  had  been  permitted,  as  riparian 
owner  of  the  lands  extending  to  the  east  line  of  the  railroad 
right  of  way,  to  enlarge  the  park  by  filling  in  the  shoal 
waters,  the  extension  grew  upon  the  original  park  as  a  part 
of  it,  the  same  as  if  by  the  process  of  natural  accretions. 
The  legislature  expressly  approved  the  filling  and  reclama- 
tion of  the  lands,  and  by  an  act  approved  April  24,  1899, 
recited  that  the  title  to  the  land,  a  part  of  which  was  yet 
submerged  but  the  reclamation  of  which  was  contemplated 
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and  being  then  undertaken  by  the  filling  of  the  shore  line, 
'was  still,  as  the  legislature  believed,  in  the  State,  and  enacted 
that  the  park  should  be  called  Grant  Park.  That  act  was 
amended  in  1901,  designating  the  land  and  submerged  land 
north  of  Monroe  street  extended  east  as  Grant  Park  and 
conveying  to  the  park  commissioners  that  part  south  of  the 
north  line  of  Jackson  street.  By  an  act  approved  May  14, 
1903,  the  whole  of  Grant  Park,  bounded  on  the  north  by 
the  south  line  of  Randolph  street  extended  east  to  the  har- 
bor line  and  south  by  the  south  line  of  Park  Row  extended 
east  to  said  harbor  line,  was  conveyed  to  the  South  Park 
Commissioners,  to  be  held,  managed  and  controlled  by  said 
commissioners  as  other  parks  then  under  their  control.  The 
legislature  passed  another  act  in  force  July  i,  1903,  giving 
the  corporate  authorities  of  park  districts  power  to  erect  and 
maintain  museums  within  any  park,  and  to  permit  the  di- 
rectors or  trustees  of  any  museum  to  erect  the  same  in 
any  park  and  to  charge  an  admission  fee,  except  on  certain 
days  named. 

On  July  20,  1903,  an  ordinance  of  the  city  was  passed 
giving  permission  to  the  park  commissioners  to  take  the 
control  of  all  that  portion  of  the  park  lying  west  of  the  Illi- 
nois Central  right  of  way  and  north  of  the  north  line  of 
Jackson  street  extended  east,  subject  to  the  rights  of  the 
Art  Institute,  the  right  of  the  John  Crerar  library  under  an 
ordinance  authorizing  the  erection  and  maintenance  of  said 
library  in  the  park,  a  reservation  of  so  much  of  the  park 
as  the  city  council  might  deem  necessary  to  construct  and 
maintain  a  city  hall,  and  the  reservation  of  a  right  to  place 
and  maintain  on  the  park  a  bowlder  twenty-five  feet  square 
as  a  monument  to  Dr.  Samuel  Guthrie,  inventor  of  chloro- 
form. In  the  year  1906  an  attempt  was  made  to  build  the 
Crerar  library  in  the  park  but  was  prevented  by  contempt 
proceedings.  Marshall  Field  died  in  1906  and  by  his  will 
left  $8,000,000  to  the  Field  Museum,  and  the  building  was 
to  be  erected  upon  a  site  to  be  furnished.    Those  who  were 
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interested  in  the  museum  and  seeking  a  free  site  selected  a 

location  in  the  park,  and  the  board  of  commissioners  en- 
tered into  a  contract  with  the  museum  by  which  the  build- 
ing was  to  be  erected,  1300  feet  in  length  north  and  south 
and  800  feet  in  width  east  and  west,  east  of  the  Illinois  Cen- 
tral right  of  way,  with  the  center  opposite  Congress  street 
extended  east.  The  third  bill  for  the  protection  of  his  rights 
to  have  the  park  kept  free  from  building  was  filed  by  Ward 
in  this  case  in  the  superior  court  of  Cook  county  against 
the  Field  Museum  of  Natural  History,  a  corporation  about 
to  construct  the  museum,  and  the  South  Park  Commission- 
ers, a  municipal  corporation  having  charge  and  control  of 
the  park,  praying  for  an  injunction  restraining  the  construc- 
tion and  erection  of  said  building  or  any  building  impairing 
or  obstructing  his  easement  under  the  dedications  by  the 
State  of  Illinois  and  the  government  of  the  United  States. 
The  bill  set  out  the  previous  suits  and  proceedings  in  connec- 
tion with  the  facts.  The  museum  and  park  commissioners 
answered  separately,  disputing  the  right  claimed,  and  the 
park  commissioners  filed  a  cross-bill  praying  that  Ward  be 
enjoined  from  asserting  any  easement  over  Grant  Park  or 
interfering  in  any  way  with  the  erection  by  said  commis- 
sioners or  the  Field  Museum  of  said  building  or  other  build- 
ings alleged  to  be  proper  in  a  public  park.  To  the  cross-bill 
Ward  filed  a  plea  in  bar,  setting  up  the  previous  decrees 
against  the  predecessors  in  right  and  title  of  the  South  Park 
Commissioners.  Nothing  appears  to  have  been  done  with 
the  plea.  Ward  also  answered  the  cross-bill,  again  setting 
up  his  rights,  and  replications  having  been  filed,  the  cause 
was  heard  by  a  chancellor  of  the  superior  court.  The  chan- 
cellor by  his  decree  found  that  the  erection  of  the  museum 
was  a  proper  use  of  a  park,  and  divided  the  park  into  two 
parts,  decreeing  that  as  to  the  portion  lying  east  of  the  rail- 
road right  of  way  the  park  commissioners  had  a  right  tc 
erect  and  maintain  all  proper  park  buildings  and  to  permit 
the  erection  and  maintenance  therein  of  the  museum,  but 
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that  the  commissioners  had  no  right  to  erect  or  maintain 
any  building  west  of  said  right  of  way.  Ward  was  re- 
strained from  interfering  with  the  erection  of  park  build- 
ings and  the  museum  east  of  the  right  of  way.  The  park 
commissioners  and  Ward  severally  prayed  appeals  from  the 
decree,  and  the  court  certified  that  the  validity  of  certain 
municipal  ordinances  was  involved  and  the  public  interest 
required  the  case  to  be  taken  directly  to  this  court. 

There  is  no  basis  for  a  division  of  the  park  into  two 
sections,  one  west  of  the  railroad  right  of  way  and  the  other 
east  of  it,  and  that  question  was  settled  in  Bliss  v.  Ward, 
supra.  The  commissioners  of  the  State  in  that  case  con- 
tended that  the  decision  in  City  of  Chicago  v.  Ward,  supra, 
fixed  and  determined  the  limits  of  the  ground  to  which  the 
building  restriction  extended  and  confined  the  same  to  the 
lands  west  of  the  railroad  track,  but  their  claim  was  held 
to  be  unfounded.  The  first  case  related  to  that  part  of  the 
park  west  of  the  right  of  way,  the  title  of  which  was  in  the 
city  in  trust  for  the  public  for  the  uses  of  a  park,  and  the 
title  to  the  submerged  lands  east  of  the  right  of  way  was 
in  the  State  of  Illinois  in  trust  for  purposes  of  navigation 
and  fishing.  In  the  second  case  it  was  held  that  the  exten- 
sion of  the  park  over  the  submerged  lands,  whether  by  nat- 
ural accretions  or  artificial  means,  carried  with  it  the  same 
restrictions  against  buildings.  None  of  the  parties  in  this 
case  rely  upon  any  distinction  or  division  of  that  kind,  but 
the  substance  of  the  argument  is,  that  there  is  no  restriction 
against  such  buildings  as  are  proper  to  be  placed  in  a  pub- 
lic park,  and  that  the  question  whether  there  is  any  restric- 
tion against  such  buildings  has  never  been  decided. 

Questions  concerning  the  proper  uses  of  public  parks 
and  what  buildings  may  be  erected  in  parks  or  have  been 
erected  in  other  parks  are  not  involved  in  this  case.  The 
claim  of  Ward  is,  and  has  been,  that  by  virtue  of  the  origi- 
nal dedication  of  Fort  Dearborn  addition  the  public  ground 
east  of  Michigan  avenue  is  forever  to  remain  vacant  of 
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buildings,  and  that  the  sales  by  the  canal  commissioners 
of  lots  in  their  subdivision,  upon  a  representation  that  the 
open  space  east  of  the  west  line  of  Michigan  avenue  should 
be  open  ground  with  no  building,  prevents  the  construction 
of  any  building  for  any  purpose.  The  nature  or  use  of  a 
building  is  not  material,  and  counsel  are  in  error  in  their 
view  that  the  question  whether  buildings  may  be  erected  in 
this  park  has  not  been  decided.  Although  the  doctrine  of 
res  judicata  embraces  not  only  what  has  been  actually  de- 
termined in  the  former  suit  but  also  extends  to  any  other 
matter  which  might  have  been  raised  and  determined  in  it, 
(Harvey  v.  Aurora  and  Geneva  Railway  Co.  i86  111.  283,) 
the  identical  question  in  this  case  was  decided  in  the  for- 
mer suits.  Where  a  park  has  been  dedicated  for  a  particu- 
lar purpose,  the  municipality  having  it  in  charge  cannot 
divert  it  from  that  purpose.  (  Village  of  Riverside  v.  Mc- 
Lain,  210  111.  308.)  And  in  City  of  Chicago  v.  Ward,  su^ 
pra,  the  court  held  that  it  was  beyond  the  power  of  the 
legislature  to  change  the  legal  result  of  the  acts  of  dedi- 
cation. The  city  and  the  South  Park  Commissioners  are 
creatures  of  the  legislature  for  the  purposes  of  administer- 
ing certain  functions  of  local  government  within  specified 
territory.  {People  v.  Walsh,  96  111.  232;  West  CMcago 
Park  Comrs.  v.  City  of  Chicago,  152  id.  392.)  "The  city 
of  Chicago,  to  the  extent  of  the  jurisdiction  delegated  to  it 
by  its  charter,  is  but  an  effluence  from  the  sovereignty  of 
Illinois,  governs  for  Illinois,  and  its  authorized  legislation 
and  local  administration  of  law  are  legislation  and  local  ad- 
ministration by  Illinois  through  the  agency  of  that  munici- 
pality." (Byrne  v.  Chicago  General  Railway  Co.  169  111. 
75,  on  p.  85.)  The  city  held,  and  the  park  commissioners 
now  hold,  the  park  in  the  exercise  of  governmental  pow^ers 
in  trust  for  the  public.  Such  corporations,  being  purely  of 
legislative  creation  for  local  government,  the  legislature 
may  control  and  dispose  of  their  property  as  shall  appear 
to  be  best  for  the  public.    The  legislature  may  create,  an- 
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nul  and  change  municipal  corporations  and  control  and  dis- 
pose of  their  property,  subject  only  to  the  constitutional 
provision  relating  to  local  or  special  legislation.  Subject 
to  that  condition  they  may  be  changed,  modified,  enlarged, 
restrained  or  abolished  to  suit  the  exigencies  of  the  case, 
and  the  powers  and  duties  with  which  they  are  invested  may 
be  imposed  upon  others.  (Wilson  v.  Board  of  Trustees, 
133  111.  443;  Tow7%  of  Cicero  v.  City  of  Chicago,  182  id. 
301 ;  City  of  Chicago  v.  ToTvn  of  Cicero,  210  id.  290;  Peo- 
ple V.  Walsh,  supra. )  The  only  right  which  the  South  Park 
Commissioners  have  is  derived  from  the  city  and  acts  of 
the  legislature  and  the  only  right  of  the  Field  Museum  is 
under  the  contract  with  the  park  commissioners.  The  judg- 
ments of  this  court  against  the  city  and  the  State  are 
therefore  binding  and  conclusive  upon  both  the  park  com- 
missioners and  the  Field  Museum.  The  judgment  against 
the  city  concerning  the  land  west  of  the  right  of  way  was 
binding  upon  all  the  citizens  of  the  municipality  and  upon 
the  State.  (Harmon  v.  Auditor  of  Public  Accounts,  123 
111.  122;  Griffith  v.  Vicksburg  Water-works  Co.  8  Am.  & 
Eng.  Ann.  Cas.  11 30;  24  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed. — 755.)  The  judgment  against  the  commissioners  of 
the  State  that  the  restriction  extended  to  the  reclaimed  land 
beyond  the  right  of  way  was  conclusive  not  only  against 
the  State  but  all  its  subordinate  agencies  having  succes- 
sive relationship,  under  legislative  control,  to  the  same 
rights  of  property;  (23  Cyc.  121 5;)  and  in  that  case  the 
commissioners  not  only  claimed  in  the  right  of  the  State, 
but  under  an  ordinance  of  the  city.  To  permit  each  suc- 
cessive agency  to  which  the  legislature  may  transfer  the 
management  and  control  of  the  park  to  litigate  the  ques- 
tion once  finally  and  conclusively  determined  against  the 
State  and  the  agency  in  control  of  the  park  at  the  time  of 
the  adjudication  would  be  intolerable  and  contrary  to  es- 
tablished rules  of  law. 
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Counsel  cite  and  quote  from  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Lee,  87  111.  454,  to  sustain  the  argu- 
ment that  the  former  judgments  are  not  res  judicata  of 
their  present  claim  that  all  buildings  proper  for  a  park  may 
be  erected  in  this  park.  That,  like  other  cases  announcing 
the  same  doctrine,  was  an  action  at  law  where  there  was  a 
trial  by  jury  and  the  judgment  was  reversed  and  the  cause 
remanded  with  an  order  for  a  venire  de  novo.  There  was 
no  final  judgment  in  this  court,  and,  as  a  matter  of  course, 
the  second  appeal  was  to  be  decided  on  the  evidence  pro- 
duced at  the  second  trial. 

There  was  testimony  that  certain  structures  are  abso- 
lutely necessary  for  the  comfort  of  the  public  and  the  proper 
use  of  the  park,  but  most  of  them,  such  as  shelters  in  case 
of  storms,  band  stands,  lavatories,  toilets  and  the  like, 
can  be  provided  without  the  erection  of  what  would  prop- 
erly be  characterized  as  a  building.  There  is  no  necessity 
for  locating  power  houses,  stables  or  things  of  that  kind 
above  the  surface  of  the  ground;  but  whatever  the  result 
may  be,  neither  the  legislature  nor  any  municipal  corpora- 
tion under  the  authority  of  the  legislature  can  violate  the 
restriction  imposed  in  the  dedication  of  the  property.  The 
question  in  the  former  cases  was  not  whether  park  build- 
ings, museums  or  any  particular  kind  of  building  could  be 
erected  on  the  premises,  but  whether  a  building  of  any  kind 
could  be  so  erected,  and  the  argument  which  is  renewed  in 
this  case,  that  Ward's  rights  extend  only  to  the  Fort  Dear- 
born addition,  was  directly  answered  in  the  first  case. 

The  decree  of  the  superior  court  is  reversed  and  the 
cause  is  remanded  to  that  court,  with  directions  to  enter  a 
decree  dismissing  the  cross-bill  for  want  of  equity  and  grant- 
ing the  prayer  of  the  original  bill. 

Reversed  and  remanded,  with  directions. 
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Grac^  Smith  Robertson  et  al.  Appellants,  vs.  H.  H. 

GuENTHER  et  al.  Appellees. 

Opinion  filed  October  26,  ipop. 

Real  property — when  remainder  created  by  deed  is  contingent. 
The  remainder  created  by  a  deed  to  a  named  person  "during  her 
natural  life  and  at  her  death  to  her  children  surviving  her,  share 
and  share  alike,"  is  contingent,  since  the  condition  of  survival  may 
prevent  the  remainder  from  ever  coming  into  possession  and  the 
conditional  element  is  incorporated  into  the  description  of  the  re- 
mainder-men. (Lehndorf  v.  Cope,  122  111.  317,  and  Welliver  v. 
Jones,  166  id.  80,  distinguished.) 

Appeai,  from  the  Circuit  Court  of  Bureau  county ;  the 
Hon.  Edgar  EiJ)REdge,  Judge,  presiding. 

H.  M.  &  Cairo  A.  Trimble,  for  appellants. 

Harris  &  Herlocker,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  question  to  be  decided  in  this  case  is  whether  a  re- 
mainder in  ten  acres  of  land  is  vested  or  contingent.  Henry 
C.  Smith  being  the  owner  in  fee  of  one  hundred  and  four 
acres  of  land  in  Bureau  county,  conveyed  the  same,  on 
April  24,  1893,  by  warranty  deed  in  statutory  form,  "to 
Alice  Robertson  during  her  natural  life  and  at  her  death  to 
her  children  surviving  her,  share  and  share  alike,"  charged 
with  the  payment  by  the  "grantees"  of  an  annuity  of  $200, 
payable  on  the  first  day  of  March  of  each  year  to  the  said 
Henry  C.  Smith  during  his  natural  life.  The  grantee,  Alice 
M.  Robertson,  then  had  four  children,  all  of  whom  appear 
from  the  record  to  be  still  living.  On  November  14,  1905, 
Alice  M.  Robertson  and  her  husband  executed  a  lease  of 
ten  acres  of  said  land  to  one  of  the  appellees  for  a  term 
of  twenty-five  years  from  January  i,  1906,  for  the  purpose 
of  opening  and  operating  a  gravel  pit  and  digging,  exca- 


512  BOBERTSON  V.  GUENTHER.  [211  HI. 

vating  and  removing  gravel  and  sand  from  the  demised 
premises.  On  September  15,  1906,  the  lessee  assigned  an 
undivided  one-half  interest  in  the  lease  to  another  of  the 
appellees,  and  on  October  20,  1906,  the  three  assigned  the 
lease  to  the  appellee  the  Galesburg  Gravel  and  Construction 
Company.  On  December  3^  1906,  Alice  M.  Robertson,  with 
her  husband,  executed  an  agreement  to  convey  the  same  ten 
acres  to  two  of  the  appellees,  to  be  re-conveyed  when  all 
the  gravel,  sand  and  other  material  should  be  removed. 
The  appellants  are  two  of  the  children  of  Alice  M.  Robert- 
son, and  they  filed  their  bill  in  this  case  in  the  circuit  court 
of  Bureau  county  to  enjoin  the  appellees,  as  lessees  of  the 
life  tenant,  Alice  M.  Robertson,  from  committing  waste  by 
digging,  excavating  and  removing  from  the  land  the  gravel 
and  sand  thereon,  and  they  prayed  that  on  a  final  hearing 
the  appellees  might  be  required  to  cancel  and  surrender  said 
lease  and  agreement  for  a  deed.  A  temporary  injunction 
was  granted,  and  on  a  hearing  it  was  dissolved  and  the  bill 
dismissed.  Appellants  prayed  and  were  allowed  an  appeal 
to  the  Appellate  Court  for  the  Second  District,  and  that 
court  transferred  the  cause  to  this  court  for  the  reason  that 
a  freehold  is  involved. 

The  material  facts  were^not  in  controversy,  and  coun- 
sel are  agreed  that  the  decision  of  the  question  whether 
the  remainder  after  the  life  estate  of  Alice  M.  Robertson 
is  vested  or  contingent  will  dispose  of  the  case.  The  con- 
veyance of  Henry  C.  Smith  was  to  Alice  M.  Robertson  for 
life  and  at  her  death  to  her  children  survfving  her.  The 
remainder  was  therefore  subject  to  the  condition  precedent 
that  the  children  of  Alice  M.  Robertson,  or  some  or  one  of 
them,  should  survive  her  to  take  the  estate.  The  event 
which  will  determine  the  life  estate  must  happen,  but  the 
event  which  will  give  appellants  the  remainder,  or  a  share 
of  it,  is  that  they  shall  survive  the  life  tenant,  which  may 
not  happen.  The  person  or  persons  who  will  take  the  re- 
mainder can  only  be  ascertained  upon  the  determination  of 
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the  life  estate,  when  the  remainder  will  take  effect.  The 
remainder  is  therefore  not  .certain  to  take  effect  in  posses- 
sion but  is  subject  to  a  condition  which  is  precedent,  both 
in  form  and  substance.  The  ccfndition  may  prevent  the  es- 
tate from  ever  coming*  into  possession,  and  the  conditional 
element  is  incorporated  into  the  description  of  the  remain- 
der-man. Under  all  rules  of  construction  the  remainder  is 
contingent.  H award  v.  Peavey,  128  111.  430;  Walton  v. 
Follansbee,  131  id.  147;  Mittel  v.  Karl,  133  id.  65;  Temple 
V.  Scott,  143  id.  290;  Brechbeller  v.  Wilson,  228  id.  502; 
Kales  on  Future  Interests,  sec.  109. 

Counsel  for  appellants  call  attention  to  a  number  of 
decisions  which  they  regard  as  supporting  their  argument 
that  the  remainder  in  this  case  is  vested.  The  one  which 
appears  to  be  mainly  relied  upon  is  L^hndorf  v.  Cope,  122 
111.  317.  But  in  that  case  the  deed  of  James  W.  Humphrey 
and  wife  conveyed  the  lands  to  "Maria  Anna  Lehndorf  and 
her  heirs  by  her  present  husband,  Henry  Lehndorf."  She 
had  two  children  who  answered  the  description  of  the  deed 
at  the  time  it  was  executed.  The  remainder  was  not  sub- 
ject to  any  condition,  and  at  common  law  Maria  Anna 
Lehndorf  would  have  taken  an  estate  tail,  but  under  sec- 
tion 6  of  the  Conveyance  act  she  took  a  life  estate  with 
remainder  in  fee  to  her  children  by  her  said  husband.  The 
remainder  vested  in  fee  in  the  children  living  at  the  time 
the  deed  was  executed,  subject  to  be  opened  to  let  in  after- 
born  children  of  the  same  class.  Another  case  relied  on  is 
Welliver  v.  Jones,  166  111.  80,  where  the  will  gave  certain 
lands  **to  my  wife,  Morganna,  and  her  heirs  by  me."  The 
testator  died  leaving  Morganna  Welliver,  his  widow,  and 
one  child,  and  the  court  held,  as  in  the  other  case,  that  un- 
der the  Conveyance  act  Morganna  Welliver  took  a  life  es- 
*  tate  with  remainder  in  fee  simple  absolute  to  the  child,  and 
held  that  the  remainder  was  vested.  None  of  the  cases 
cited  by  counsel  for  appellants  are  similar  to  this  one. 

The  decree  is  affirmed.  Decree  amrmed. 

241  —  88 
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Frank  T.  Smith,  Defendant  in  Error,  vs,  Peter  J. 
Hunter  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  October  26,  ipop, 

1.  Specific  performance — court  will  not  compel  vendee  to  ac- 
cept clouded  title.  In  specific  performance  the  court  will  not  com- 
pel the  vendee  to  accept  a  title  clouded  with  substantial  defects,  or 
one  which  he  may  be  required  to  defend  by  litigation  or  which  he 
cannot  readily  dispose  of  by  reason  of  defects  therein. 

2.  Same — proof  that  vendor's  title  is  doubtful  is  good  defense. 
Where  the  vendor  in  a  contract  for  the  sale  of  land  has  agreed  to 
furnish  an  abstract  of  title  showing  good  merchantable  title  in  him, 
all  the  vendee  need  do  to  defeat  a  bill  by  the  vendor  for  specific 
performance  is  to  show  that  the  title  which  the  vendor  was  pre- 
pared to  convey  was  doubtful  in  character. 

3.  Same — time  when  sufficiency  of  abstract  of  title  is  to  be  de- 
termined. In  specific  performance  the  sufficiency  of  the  abstract 
of  title  is  to  be  determined  as  of  the  date  when  the  abstract  was 
to  be  furnished  and  the  deal  closed  under  the  terms  of  the  agree- 
ment, and  not  as  of  some  time  subsequent  to  the  filing  of  the  bill 
for  specific  performance. 

4.  Jurisdiction — service  by  publication — sufficiency  of  the  no- 
tice that  decree  has  been  entered*  Under  section  19  of  the  Chan- 
cery act,  providing  that  a  party  who  has  not  been  served  with 
summons  or  by  copy  of  the  bill  and  has  not  received  the  notice 
required  to  be  sent  him  by  mail  in  case  of  publication,  shall  have 
three  years  in  which  to  petition  to  open  the  decree  unless  he  is 
notified  in  writing  of  the  entry  of  the  decree,  in  which  case  he 
shall  have  one  year  from  the  receipt  of  such  notice,  the  written 
notice  of  the  entry  of  the  decree  must  be  something  more  than  a 
mere  letter  from  a  co-defendant,  stating,  in  general  terms,  the  re- 
sult of  the  litigation,  of  which  the  recipient  of  the  letter  has  had 
no  previous  notice. 

5.  Same — when  an  executor  does  not  represent  heir-at-law.  An 
executor  having  merely  a  power  to  sell  land  at  the  end  of  the  life 
estate  and  pay  over  the  proceeds  to  named  persons,  including  an 
heir  of  the  testatrix,  does  not  represent  such  heir  to  the  extent  that 
the  making  of  the  executor  a  party  to  a  bill  to  reform  the  deed 
under  which  the  testatrix  held  title  to  the  land  will  render  the  de- 
cree binding  on  the  heir,  who  was  a  non-resident  of  unknown  ad- 
dress, who  was  not  served  by  summons  or  by  copy  of  the  bill  and 
who  did  not  receive  the  notice  of  publication. 
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6.  Wills — distinction  between  directions  to  executor  to  sell  and 
devise  to  executor  with  power  to  sell.  There  is  a  distinction  be- 
tween a  direction  to  an  executor  to  sell  real  estate  and  a  devise  to 
the  executor  with  power  to  sell,  as  in  the  former  case  the  executor 
has  a  mere  naked  authority  to  sell,  the  freehold  remaining  in  the 
heirs  until  the  sale,  while  in  the  latter  case  the  authority  to  sell  is 
coupled  with  an  interest  and  the  freehold  vests  in  the  executor 
immediately. 

7.  Same — when  a  will  does  not  vest  legal  title  in  executor  as 
trustee.  A  will  providing  that  the  husband  of  the  testatrix  shall 
have  the  use  of  certain  land  during  his  life  and  upon  his  death  the 
land  shall  be  sold  by  the  executor  and  the  proceeds  divided  by  him 
among  named  persons,  does  not  pass  the  legal  title  to  the  execu- 
tor as  trustee  but  the  title  remains  in  the  heirs  of  the  testatrix  un- 
til the  sale. 

8.  Abstracts  of  title — when  abstract  of  title  is  defective.  In 
specific  performance  the  abstract  of  title  must  be  held  not  to  show 
good  merchantable  title,  where  it  shows  a  decree  reforming  a  deed 
less  than  three  years  before  the  time  fixed  for  consummating  the 
sale  but  fails  to  show  that  the  court  acquired  jurisdiction  of  a  nec- 
essary party  to  the  proceeding  in  such  manner  as  to  bar  his  right 
to  come  in,  under  section  19  of  the  Chancery  act,  and  petition  to 
open  the  decree  and  defend  the  suit  to  reform  the  deed. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon 
county;  the  Hon.  James  A.  Creighton,  Judge,  presiding. 

Thomas  L.  Jarrett,  for  plaintiffs  in  error. 

Patton  &  Patton,  for  defendant  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  by  Frank  T.  Smith  in 
the  circuit  court  of  Sangamon  county  against  Peter  J.  Hun- 
ter, Nellie  Hunter  and  Thomas  L.  Jarrett  to  enforce  the 
specific  performance  of  a  contract  in  writing  bearing  date 
January  4,  1908,  whereby  Frank  T.  Smith  agreed  to  sell 
and  Peter  J.  Hunter  agreed  to  buy  87.37  acres  of  land  situ- 
ated in  Sangamon  county  for  the  sum  of  $15,000  on  the 
second  day  of  March,  1908.  The  contract  provided  Smith 
was  to  furnish  Hunter  an  abstract  gf  titk  to  said  lands 
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showing  a  good  merchantable  title  to  said  land  in  Smith. 
Hunter  refused  to  perform  the  contract  and  demanded  that 
Smith  return  to  him  the  $1000  note  signed  by  himself  and 
wife,  and  thereupon  Smith  tendered  to  Hunter  a  deed  to 
the  land  and  filed  a  bill  for  the  specific  performance  of  the 
contract  against  Peter  J.  Hunter,  Nellie  Hunter  and  Thomas 
L.  Jarrett.  The  latter  was  the  attorney  of  Hunter,  who 
held  in  his  possession  certain  notes  and  mortgages  executed 
by  Hunter  and  wife  upon  said  premises  and  other  lands 
for  a  part  of  the  purchase  price  of  said  premises.  An- 
swers were  filed  to  the  bill  after  a  demurrer  thereto  had 
been  overruled,  and  subsequently  the  bill  and  answers  were 
amended.  Exceptions  were  filed  by  the  complainant  to  the 
answers  and  sustained  to  the  material  parts  of  the  same, 
and  the  defendants  having  stood  by  their  answers,  a  decree 
was  entered  in  accordance  with  the  prayer  of  the  bill,  and 
the  defendants  have  sued  out  this  writ  of  error  to  review 
said  decree. 

Numerous  questions  have  been  discussed  in  the  briefs 
filed  by  the  respective  parties,  but  from  the  view  we  take 
of  the  case  we  deem  it  necessary  to  only  discuss  the  ques- 
tion whether  the  abstract  of  title  furnished  Hunter  by  Smith 
showed  a  good  merchantable  title  to  said  premises  in  Smith 
at  the  time  the  contract  was  to  be  consummated. 

The  title  to  the  land  stood  of  record  in  Anna  E.  Correll 
at  the  time  of  her  death,  on  October  19,  1904.  By  her  will 
she  provided  that  her  husband,  L.  S.  Correll,  should  have 
the  use  of  said  premises  during  his  life  and  upon  his  death 
it  should  be  sold  by  her  executor,  and  Hugh  M.  Greider 
(who  was  her  nephew)  or  his  bodily  heirs  should  be  paid 
$2500  in  cash  out  of  the  proceeds  arising  from  said  sale 
and  the  balance  should  go  to  other  parties  Avhom  she  named 
in  her  will.  After  the  will  of  Anna  E.  Correll  had  been 
admitted  to  probate,  her  husband;  L.  S.  Correll,  filed  a  bill 
in  chancery  in  the  circuit  court  of  Sangamon  county  against 
Hugh  M.  Greider  and  others  to  reform  the  deed  by  which 
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said  land  had  been  conveyed  to  Anna  E.  Correll  so  as  to 
invest  himself  with  the  fee  title  to  said  premises,  and  a 
decree  was  entered  in  accordance  with  the  prayer  of  the 
bill.  Hugh  M.  Greider  was  a  non-resident  of  the  State 
and  service  was  had  upon  him  by  publication.  The  resi- 
dence of  Hugh  M.  Greider  being  unknown  he  did  not  re- 
ceive the  notice  required  to  be  sent  him  by  mail,  neither 
was  he  served  with  a  copy  of  the  bill.  He  had,  therefore, 
by  virtue  of  section  19  of  the  chancery  code,  (Hurd's  Stat. 
1908,  chap.  22,)  one  year  after  notice  in  writing  given  him 
of  such  decree,  or  three  years  after  the  entry  of  said  de- 
cree if  no  such  notice  had  been  given  him,  to  appear  in 
said  suit  and  petition  the  court  to  be  heard  touching  the 
merits  of  such  decree  so  far  as  it  affected  his  rights,  and 
as  three  years  had  not  elapsed  between  the  entry  of  said 
decree  and  the  time  fixed  for  the  consummation  of  the  sale 
from  Smith  to  Hunter,  Hunter  claimed  the  title  of  Smith 
to  the  premises  was  likely  to  be  defeated  by  the  decree  en- 
tered in  the  suit  of  Correll  v.  Greider  et  al.  being  set  aside 
or  modified  upon  the  application  of  Hugh  M.  Greider,  and 
that  Smith  did  not  have  a  merchantable  title  to  said  prem- 
ises, and  based  his  refusal  to  perform  said  contract  upon 
the  ground  that  Smith  did  not  have  a  good  merchantable 
title  to  said  premises,  as  shown  by  the  abstract  of  title  fur- 
nished him  by  Smith. 

It  is  not  claimed  by  Smith  that  Greider  was  served  with 
summons  or  by  copy  of  the  bill,  or  that  he  received  the 
notice  required  to  be  sent  him  by  mail  in  case  of  service  by 
publication,  in  the  case  of  Correll  v.  Greider  et  al,,  through 
which  decree  Smith  deraigned  title,  but  it  is  contended  that 
notwithstanding  those  facts  the  abstract  furnished  Hunter 
showed  he  had  a  good  merchantable  title  to  said  premises 
on  the  day  on  which  said  contract  was  to  be  consummated, 
and  the  main  question  in  controversy  in  this  suit  is,  did 
said  abstract  of  title  show  that  Smith  had  a  good  merchant- 
able title  to  said  premises  on  that  day  ? 
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The  will  of  Anna  E.  Correll  named  Thomas  E.  Tomlin 
executor  of  her  will  and  he  qualified  as  such  and  was  a 
party  defendant  in  the  case  of  Correll  v.  Greider  et  al.,  and 
it  is  contended  that  he  represented  Hugh  M.  Greider  in  said 
cause  in  such  manner  that  the  decree  entered  in  that  cause 
was  binding  upon  Greider  although*  the  court  did  not  ac- 
quire jurisdiction  of  the  person  of  Greider  by  service  of 
summons,  service  by  copy  of  the  bill  or  by  publication  and 
mailing  of  notice,  as  provided  by  statute.  By  the  provi- 
sions of  the  will  of  Anna  E.  Correll  the  title  to  the  land 
in  question  did  not  vest  in  her  executor  but  descended  to 
her  heirs,  subject  to  be  divested  by  sale  by  her  executor 
upon  the  death  of  her  husband,  who  had  a  life  estate  in  the 
premises.  There  is  a  difference  between  a  devise  to  an 
executor  to  sell  real  estate  and  a  devise  to  an  executor  of 
real  estate  with  power  to  sell.  In  one  case  a  naked  authority 
is  given  to  sell;  in  the  other  an  authority  to  sell,  coupled 
with  an  interest,  is  given.  In  the  former  case  the  freehold 
remains  in  the  heirs  until  a  sale  is  made  by  the  executor; 
in  the  latter  case  a  freehold  immediately  vests  in  the  execu- 
tor. (Jackson  V.  Schauber,  7  Cow.  187.)  In  this  case  the 
legal  title  to  the  lands  was  not  in  the  executor  as  trustee. 
We  think,  therefore,  it  clear  that  Hugh  M.  Greider,  as  heir- 
at-law  of  Anna  E.  Correll,  was  a  necessary  party  in  the 
case  of  Correll  v.  Greider  et  al,,  and  that  his  interest  in  the 
lands  of  his  aunt,  Anna  E.  Correll,  as  her  heir-at-law  and 
as  her  devisee,  was  not  represented  by  her  executor  in  that 
suit  in  such  way  as  to  bind  Greider  by  the  decree  entered 
in  that  case. 

It  also  appears  that  after  the  decree  was  entered  in  that 
case  the  executor  wrote  Hugh  M.  Greider,  whose  residence 
he  ascertained  subsequent  to  the  entry  of  the  decree,  a  let- 
ter, in  which  he  notified  him  of  the  result  of  the  litigation 
in  the  case  of  Correll  v.  Greider  et  al.  in  very  general  terms, 
and  it  is  said  that  Greider  was  bound  to  take  steps  within 
one  year  from  the  date  and  receipt  of  such  letter,  under 
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the  provisions  of  section  19  of  the  chancery  code,  to  open 
up  said  decree  and  protect  his  rights  in  said  lands  or  he 
would  be  bound  by  said  decree,  and  as  more  than  one  year 
had  elapsed  subsequent  to  the  entry  of  said  decree  before 
the  execution  of  the  contract  between  Smith  and  Hunter, 
the  title  of  Smith  was  good  as  against  Greider.  We  do 
not  agree  with  this  contention.  The  statute  provides  that 
a  person  who  has  not  been  served  with  summons  or  by  copy 
of  the  bill,  and  who  has  not  received  the  notice  required 
to  be  sent  him  by  mail  in  case  of  publication,  shall  have 
three  years  in  which  to  petition  the  court  in  which  the  case 
is  pending,  to  open  up  said  decree  and  allow  him  to  defend, 
tmless  he  has  been  notified  in  writing  of  the  entry  of  said 
decree,  in  which  case  he  must  file  his  petition  to  open  up 
the  decree  within  one  year  from  the  receipt  of  such  notice. 
The  notice  required  to  be  given  a  defendant  served  by  pub- 
lication who  has  not  received  the  notice  required  to  be  sent 
him  by  mail,  in  order  to  bar  his  rights  in  one  year,  is  of 
great  importance  to  a  defendant  who  has  been  served  by 
publication  but  not  received  actual  notice  of  the  pendency 
of  a  suit,  and  we  think  must  be  something  more  than  a  let- 
ter written  him  by  a  co-defendant  which  informs  him,  in 
general  terms,  of  the  result  of  litigation  to  which  he  has 
been  made  a  party,  but  of  which  he  has  received  no  actual 
notice  tmtil  a  decree  has  been  entered  against  him  barring 
him  of  all  his  rights  in  the  subject  matter  of  the  litigation. 
(Lyon  V.  Robbins,  46  111.  276 ;  Southern  Bank  of  St,  Louis 
V.  Humphreys,  47  id.  227 ;  Sale  v.  Pike,  54  id.  292 ;  Mar- 
tin V.  Gilmore,  72  id.  193.)  We  are  of  the  opinion  the 
letter  written  Greider  by  Tomlin  did  not  have  the  effect  to 
limit  the  time  in  which  Greider  might  apply  to  the  circuit 
court,  under  section  19  of  the  chancery  code,  to  have  his 
rights  in  the  subject  matter  of  said  litigation  adjudicated 
and  determined. 

It  is  finally  ui^ed  that  it  appears  from  the  supplemental 
bill  filed  by  Smith  in  this  case  that  Hugh  M.  Greider  ap- 
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peared  in  the  case  of  Correll  v.  Gr eider  et  a/,  after  the  com- 
mencement of  this  suit  and  filed  a  petition  to  have  said  de- 
cree opened  up  and  for  leave  to  have  his  rights  determined 
in  that  suit,  and  that  the  court  denied  him  such  leave.  The 
time  fixed  for  closing  the  sale  between  Smith  and  Hunter 
was  March  2,  1908,  but  by  mutual  arrangement,  and  with 
a  view  to  perfect,  if  possible.  Smith's  title,  the  time  for 
closing  the  deal  was  extended  to  March  11,  1908.  On  that 
day  the  parties  met  and  Hunter  demanded  of  Smith  that 
he  obtain  a  quit-claim  deed  from  Hugh  M.  Greider  releas- 
ing his  interest,  if  any,  in  said  premises.  Smith  declined 
to  obtain  a  deed  from  Greider,  saying  that  it  would  lead  to 
litigation-  Hunter  then  declined  to  perform  and  demanded 
the  thousand  dollar  note  which  he  had  given  to  Smith,  and 
Smith  then  tendered  to  Hunter  a  deed  for  said  premises 
and  demanded  that  he  perform  the  contract,  and  upon  Hun- 
ter's refusal  so  to  do  he  filed  this  bill.  The  general  rule 
is,  that  the  sufficiency  of  an  abstract  of  title,  upon  a  bill 
for  specific  performance,  is  to  be  determined  as  of  the  date 
fixed  by  the  contract  or  by  the  agreement  of  the  parties 
when  the  party  was  to  furnish  the  abstract  and  the  deal 
was  to  be  closed,  and  not  at  some  time  subsequent  to  the 
filing  of  a  bill  for  specific  performance.  (Street  v.  French, 
147  III  342;  Gage  V.  Cummings,  209  id.  120;  Clark  v. 
Jackson,  222  id.  13.)  The  case  of  Gibson  v.  Brown,  214 
IH-  330?  differs  in  its  facts  from  the  case  at  bar  and  is  not 
in  conflict  with  the  foregoing  authorities. 

We  are  of  the  opinion  the  abstract  of  title  furnished 
Hunter  by  Smith  did  not  show  that  Smith  had  a  good  mer- 
chantable title  to  said  premises  on  March  11,  1908,  and  that 
when  on  that  day  Smith  tendered  Hunter  a  deed  for  said 
premises  Hunter  was  not  bound  to  accept  the  title  tendered 
him  by  Smith.  The  law  is  well  settled  that  a  court  of  chan- 
cery will  not  force  upon  a  vendee  a  title  clouded  with  sub- 
stantial defects,  or  one  that  a  purchaser  may  be  required  to 
engage  in  litigation  to  defend,  or  one  that  he  cannot  read- 


OcL'OJJ  Miller  v.  Sutlifp.  521 

ily  dispose  of  by  reason  of  defects  therein.  All  the  defend- 
ant is  bound  to  show  to  defeat  a  bill  for  specific  performance 
is  that  the  title  which  his  vendor  is  prepared  to  tender  him 
is  doubtful  in  its  character.  Close  v.  Stuyvesani,  132  111. 
607;  Mead  v.  Alt  geld,  136  id.  298;  Street  v.  French,  su- 
pra; Harrass  v.  Edwards,  94  Wis.  459. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  to  that  court  for  further  proceedings  in 
accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 


James  B.  Miller,  Appellant,  vs.  Milton  Sutliff  et  al. 

Appellees.  ' 

Opinion  Med  October  26,  ipop. 

1.  Fraud — to  be  a  fraud  in  law  a  representation  must  be  an  af- 
Urmance  of  a  fact.  To  constitute  a  representation  a  fraud  in  law, 
such  as  will  justify  setting  aside  an  ordinary  transaction  of  bar- 
gain and  sale,  the  representation  must  be  an  affirmance  of  a  fact 
and  not  a  promise  to  do  something  in  the  future;  and  while  a 
statement  of  a  matter  in  the  future,  if  affirmed  as  a  fact,  may 
amount  to  a  fraudulent  representation,  it  must  amount  to  more 
than  an  agreement  to  do  something  in  the  future. 

2.  Same — intention  not  to  perform  does  not  amount  to  fraud. 
A  mere  breach  of  contract  in  an  ordinary  business  transaction 
does  not  constitute  fraud  in  law,  and  neither  the  promisor's  knowl- 
edge of  his  inability  to  perform  nor  his  intention  not  to  perform 
will  make  the  transaction  fraudulent,  as  the  rule  applicable  to  con- 
veyances made  in  consideration  of  the  support  of  the  grantors  for 
life  does  not  apply  to  ordinary  bargains  and  transactions  for  gain. 

3.  Deeds — when  a  deed  will  not  be  set  aside  as  for  fraudulent 
misrepresentations.  Failure  of  the  grantees  of  a  coal  right  to  keep 
their  agreements  (which  constituted  the  sole  consideration  for  the 
deed)  to  move  a  large  industry  upon  the  grantor's  land,  build  a 
railroad,  employ  a  large  force  of  men  and  to  mine  the  coal  and 
deliver  grantor's  share  to  him  free  of  charge,  is  not  such  fraud  as 
justifies  setting  aside  the  deed  and  canceling  it  as  a  cloud  on  title. 
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Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  L.  D.  PuTERBAUGH,  Judge,  presiding. 

George  J.  Jochem,  for  appellant : 

Statements  of  intention  with  no  intent  to  perform  them, 
if  they  induced  action,  are  fraudulent  and  grounds  for  equi- 
table relief.  Bispham's  Eq.  Jur.  (7th  ed.)  318;  Godwin 
V.  Home,  60  N.  H.  486 ;  Stebbins  v.  Petty,  209  111.  293 ; 
Murray  v.  Tolman,  162  id.  417;  Pickard  v.  McCormick, 
1 1  Mich.  68 ;  Jones  v.  Neely,  72  111.  449 ;  14  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  49. 

The  failure  or  neglect  of  the  defendants  to  carry  out 
these  promises  presumes  a  fraudulent  intent  in  entering  in- 
to the  contract.  Jones  v.  Neely,  72  III.  449;  Frazier  v. 
Miller,  16  id.  sq;   Stebbins  v.  Petty,  209  id.  293. 

Failure  to  perform  a  promise  made  with  fraudulent  in- 
tent is  a  sufficient  ground  for  equitable  relief.  14  Am.  & 
Eng.  Ency.  of  Law,  (2d  ed.)  49. 

While  the  consideration  named  in  the  deed  cannot  be 
denied  for  the  purpose  of  invalidating  the  deed,  neverthe- 
less the  true  consideration  of  the  deed  can  be  shown  to 
show  that  there  was  either  a  failure  of  consideration,  which 
would  invalidate  the  deed,  {Jones  v.  Neely,  72  111.  449; 
Stannard  v.  Railway  Co.  220  id.  469;)  or  that  there  was 
fraud  in  obtaining  it.  Wood  v.  Stone,  85  111.  603 ;  Harris 
V.  Dumont,  235  id.  435. 

Francis  H.  Tichenor,  for  appellee: 

The  consideration  in  a  deed  cannot  be  disproved  for 
the  purpose  of  defeating  the  conveyance  or  affecting  its 
legal  import.  Jones  on  Real  Estate  and  Conveyancing, 
sec.  301;  Kimball  v.  Walker,  30  111.  482;  Morris  v.  Till- 
son,  81  id.  607;  Sprigg  v.  Bank,  14  Pet.  206;  McCalla  v. 
Bane,  45  Fed.  Rep.  828 ;  Peck  v.  Vanderberg,  30  Cal.  1 1 ; 
Herman  on  Estoppel,  sec.  246;  Washburn  on  Real  Prop. 
619,  328;   Rawle  on  Covenants  of  Title,  258. 
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Where  a  party  claims  fraud  has  been  perpetrated  upon 
him  in  a  certain  transaction,  he  must,  upon  discovery  of  the 
facts,  promptly  declare  his  purpose  to  repudiate  it  and  ad- 
here to  it.  If  he  remains  silent  or  takes  no  active  steps 
in  the  assertion  of  his  alleged  rights  he  will  be  held  to  have 
waived  any  objections  and  rights  in  the  premises,  and  will 
be  conclusively  bound,  in  connection  with  the  transaction, 
to  the  same  extent  as  though  the  fraud  had  not  occurred. 
Day  V.  Improvement  Co.  153  111.  293;  Grymes  v.  Saun- 
ders, 93  U.  S.  55 ;  Liningion  v.  Strong,  107  111.  295 ;  Kel- 
sey  V.  Snyder,  118  id.  544;  Strong  v.  Lord,  107  id.  25; 
Dowden  v.  Wilson,  108  id.  257;  Brown  v.  Brown,  142  id. 
400;  Greenwood  v.  Fenn,  136  id.  146;  Pomeroy's  Eq. 
Jur.  sees.  897,  964,  965. 

Promises  relating  to  acts  to  be  performed  in  the  future, 
even  though  made  with  no  intention  of  carrying  them  out, 
are  not  such  representations  as  amount  to  fraud  in  law, 
and  such  promises  cannot.be  made  the  foundation  for  the 
interposition  of  a  court  of  equity  to  avoid  or  nullify  what 
the  parties  have  done.  The  rule  is  effective  even  though 
the  promises  in  question  influenced  the  consummation  of 
the  transaction.  Day  v.  Improvement  Co.  153  111.  293; 
Gage  V.  Lezvis,  65  id.  604;  Railway  Co.  v.  Titterington, 
84  Tex.  218;  Gallagher  v.  Brunei,  6  Cow.  346;  Knowlton 
V.  Keenan,  146  Mass.  36;  Pasley  v.  Freeman,  3  T.  R.  51; 
Haenni  v.  Bleisch,  146  111.  262;  Kerr  on  Fraud  and  Mis- 
take, 88;  Bigelow  on  Estoppel,  481 ;  Accident  Co.  v.  Bates j 
176  111.  194;  Murphy  v.  Murphy,  189  id.  360;  Kitson  v. 
Farwell,  132  id.  327;  People  v.  Healyy  128  id.  9. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

James  B.  Miller  filed  his  bill  of  complaint  in  the  cir- 
cuit court  of  Peoria  county  against  Milton  Sutliflf,  Dwight 
R.  Chapman,  Moses  J.  Richards  and  their  unknown  heirs, 
and  Augustus  E.  Scott,  praying  the  court  to  set  aside  a 
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deed  made  by  the  complainant  to  Sutliff,  Chapman  and 
Richards  of  the  undivided  one-half  of  the  coal  and  mineral 
underlying  the  lands  of  the  complainant,  and  a  deed  of  the 
same  made  to  said  Augustus  E.  Scott,  and  to  declare  the 
same  void  and  a  cloud  upon  complainant's  title.  The  ser- 
vice was  by  publication  of  notice,  and  Augustus  E.  Scott 
aJone  appeared  and  demurred  to  the  bill.  The  court  sus- 
tained the  demurrer  and  dismissed  the  bill  for  want  of 
equity,  and  this  appeal  was  taken  from  that  decree. 

The  material  facts  alleged  in  the  bill  and  admitted  by 
the  demurrer  to  be  true  are  as  follows:  On  October  i, 
1869,  the  complainant  was  the  owner  and  in  possession  of 
nine  hundred  acres  of  land  in  Peoria  county,  under  which 
there  were  deposits  of  coal.  The  lands  were  in  a  rural  com- 
munity, with  no  railroad  nearer  than  seven  miles,  and  no 
markets  other  than  the  city  of  Pekin,  eight  miles  distant, 
and  Peoria  fifteen  miles,  from  the  lands.  On  that  day  the 
complainant,  with  his  wife,  execyted  a  deed  to  Milton  Sut- 
liff, Dwight  R.  Chapman  and  Moses  J.  Richards,  three  of 
the  defendants,  conveying  the  undivided  one-half  of  all  the 
coal  and  other  minerals  under  said  lands.  The  deed  recited 
a  consideration  of  $400,  and  that  it  was  made  in  pursuance 
of  a  contract  subsisting  by  and  between  the  complainant 
and  Chapman  and  Phillips  and  by  them  performed.  There 
was,  in  fact,  no  consideration  paid,  but  the  complainant  was 
induced  to  make  the  deed  by  representations  and  prom- 
ises of  said  defendants  made  first  at  a  meeting  at  the  farm 
of  one  of  his  neighbors,  and  afterward  at  a  meeting  held 
at  a  public  school  house,  and  finally  when  the  conveyance 
was  made.  The  representations  were,  that  said  defendants 
were  the  owners  of  large  fotmdries,  smelters,  coke  ovens 
and  iron  mills  near  Youngstown,  Ohio;  that  they  were 
men  of  large  means  and  resources ;  that  the  supply  of  coal 
such  as  was  used  in  their  industries  had  practically  become 
exhausted  at  their  present  location,  necessitating  a  removal 
of  the  industries,  and  that  they  would  remove  the  industries 
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to  complainant's  locality  if  they  could  find  and  obtain  in 
sufficient  quantities  a  suitable  kind  of  coal.  These  repre- 
sentations were  first  made  to  secure  the  privilege  of  boring 
and  prospecting  for  coal,  and  after  prospecting  and  mak- 
ing borings  said  defendants  stated  that  they  had  found  suit- 
able coal  in  sufficient  quantities,  and  if  the  complainant  and 
his  neighbors  would  convey  to  them  the  undivided  one-half 
of  the  coal  and  other  minerals  underlying  their  lands  they 
would  immediately  remove  their  plants  and  industries  to 
the  locality  and  would  employ  a  great  number  of  men  and 
build  a  railroad  giving  facilities  for  transportation.  They 
represented  to  the  complainant  that  if  he  would  make  the 
conveyance  they  would  locate  one.  of  their  plants  upon  his 
premises  and  the  remainder  in  the  vicinity  and  would  pro- 
ceed at  once  toward  opening  up  mines  on  his  land,  and  that 
they  would  mine  the  coal  at  their  own  expense,  utilizing 
their  portion  thereof,  and  deliver  to  the  complainant,  at  the 
mouth  of  the  mine,  his  one-half,  free  from  all  costs  and 
expenses  whatsoever.  They  had  already  surveyed  and  set 
stakes  on  complainant's  land  for  a  railroad  to  transport 
their  machinery  and  supplies,  and  represented  that  before 
the  winter  they  would  have  the  construction  of  the  rail- 
road under  way,  and  that  they  then  had  one  of  their  plants 
in  Ohio  in  course  of  transportation,  and  had  a  steamboat 
in  the  Ohio  river  loaded  with  machinery  and  ready  to  start 
for  this  locality.  The  complainant  relied  upon  the  repre- 
sentations and  executed  the  deed  in  consideration  of  the 
same  and  the  promises  of  the  said  defendants,  without  any 
other  consideration,  but  said  defendants  did  not  perform 
any  of  their  agreements  and  took  no  steps  toward  fulfilling 
any  of  their  promises.  They  were  never  on  the  premises 
after  they  received  the  deed,  but  refused,  and  still  refuse, 
to  carry  out  their  promises.  The  complainant  has  been  in 
possession  of  the  premises  ever  since,  and  neither  said  de- 
fendants, nor  anyone  claiming  under  them,  has  ever  been 
in  possession  of  the   subject  matter  of  the  conveyance. 
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Dwight  R.  Chapman,  shortly  after  receiving  the  deed,  con- 
veyed a  portion  of  his  interest  to  James  H.  Morrow,,  a  rel- 
ative, and,  together  with  Morrow,  organized  the  Buckeye 
Coal  Company.  Afterward  one  Richard  C.  Flower  acquired 
the  remaining  interest  of  Chapman  and  the  interest  left  by 
Morrow  on  his  death,  and  Flower  conveyed  to  the  Illinois 
Coal  and  Coke  Company  by  quit-claim  deed.  The  Illinois 
Coal  and  Coke  Company  conveyed,  as  security,  by  trust 
deed  to  the  American  Loan  and  Trust  Company.  The  coal 
rights  were  sold  in  pursuance  of  a  decree  of  foreclosure 
of  the  trust  deed  to  the  Peoria  Coal  and  Mining  Company, 
and  the  assets  of  the  Peoria  Coal  and  Mining  Company 
were  sold  under  a  recei¥er's  sale  to  W.  T.  Abbott,  who 
assigned  his  certificate  of  purchase  to  A.  A.  Gleason  and 
a  master's  deed  was  made  to  Gleason.  On  February  24. 
1903,  Gleason  by  a  quit-claim  deed  conveyed  all  of  his  in- 
terest to  Augustus  E.  Scott.  All  of  the  conveyances  were 
made  and  received  with  knowledge  of  the  facts  and  the 
rights  of  the  complainant  and  with  the  notice  derived  from 
his  possession. 

In  order  to  constitute  fraud  in  law  a  representation 
must  be  an  affirmance  of  a  fact  and  not  a  mere  promise 
or  matter  of  intention.  While  a  statement  of  a  matter  in 
the  future,  if  affirmed  as  a  fact,  may  amount  to  a  fraudu- 
lent misrepresentation,  it  must  amount  to  an  assertion  of 
a  fact  and  not  an  agreement  to  do  something  in  the  future. 
(2  Pomeroy's  Eq.  Jur.  sec.  877;  14  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed. — ^47;  Kerr  on  Fraud  and  Mistake,  88;  Day 
V,  Ft,  Scott  Investment  and  Improvement  Co,  153  111.  293.) 
If  a  promise  is  made  to  do  something  in  the  future  and  at 
the  time  it  is  not  intended  to  perform  the  promise,  that  fact 
does  not  constitute  a  fraud  in  the  law.  (Bigelow  on  Es- 
toppel, 481 ;  Gage  v.  Lewis,  68  111.  604;  People  v.  Healy, 
128  id.  9;  Kitson  v.  Farwell,  132  id.  327;  Commercial 
Mutual  Accident  Co,  v.  Bates,  176  id.  194.)  If  an  in- 
tention not  to.  perform  constituted  fraud,  every  transaction 
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might  be  avoided  where  the  facts  justified  an  inference  that 
a  party  did  not  intend  to  pay  the  consideration  or  keep  his 
agreement.  A  mere  breach  of  a  contract  does  not  amount 
to  a  fraud,  and  neither  a  knowledge  of  inability  to  per- 
form, nor  an  intention  not  to  do  so,  would  make  the  trans- 
action fraudulent.  The  bill  in  this  case  states  no  represen- 
tation as  to  any  past  or  existing  fact  except  that  the  kind 
of  coal  used  in  the  plant  near  Youngstown,  Ohio,  had  be- 
come exhausted,  necessitating  a  removal  of  the  plant  to  a 
locality  where  such  coal  could  be  found,  and  that  the  de- 
fendants had  a  steamer  in  the  Ohio  river  loaded  with  iron 
and  machinery  for  removal,  and  there  is  no  averment  that 
either  of  these  representations  was  false.  The  other  aver- 
ments of  the  bill  amount  simply  to  charges  that  the  defend- 
ants to  whom  the  deed  was  made  failed  to  perform  their 
promises,  which  constituted  the  sole  consideration  for  the 
deed.  The  averments  of  the  bill  are  not  sufficient  to  charge 
fraud  in  obtaining  the  deed. 

There  is  a  class  of  cases  relied  upon  by  appellant  which 
are  exceptional  in. character  and  where  decisions  rest  upon 
reasons  not  applicable  to  ordinary  business  transactions  like 
this  one.  The  cases  begin  with  Frazier  v.  Miller,  i6  111. 
48,  and  there  are  a  number  of  them  where  conveyances 
have  been  made  in  consideration  of  promises  to  support  and 
take  care  of  the  grantors  in  the  future.  In  the  first  case 
the  difference  between  such  conveyances  and  ordinary  trans- 
actions  was  pointed  out,  and  it  was  said  that  Miller  had 
surrendered  all — ^home  and  property — at  once,  and  become 
wholly  dependent  upon  Frazier  for  subsistence  and  shelter 
as  well  as  a  house  and  domestic  comforts  and  enjoyment 
of  society;  that  to  be  treated  with  unkindness,  harshness 
and  blows,  under  those  circumstances,  as  a  fulfillment  of 
the  obligation  for  a  house,  shelter,  food,  raiment  and  social 
and  domestic  happiness,  was  more  than  human  nature  could 
bear  or  a  court  of  equity  tolerate ;  that  the  contract  on  the 
part  of  Frazier  was  executory,  and  that  no  assessment  of 
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damages  could  be  made  to  meet  the  estimate  of  the  costs 
of  support.  The  court  said  that,  so  far  as  providing  means 
for  support  was  concerned,  a  decree  for  specific  perform- 
ance could  be  enforced,  but  the  personal  deportment  and 
kindness  indispensable  to  happiness  in  the  family  could  not 
be  enforced.  In  such  cases  the  usual  circumstances  of  age, 
feebleness  and  decline,  when  the  grantors  give  up  their 
earthly  possessions  for  the  consideration  of  maintenance 
and  kind  treatment,  have  been  considered  sufficient  to  call 
upon  a  court  of  equity  to  treat  the  contract  as  abandoned 
as  well  as  entered  mto  with  fraudulent  intent.  The  rule 
adopted  in  those  cases  does  not  apply  to  ordinary  bargains 
and  business  transactions  for  gaia 

It  is  not  to  be  inferred  that  the  representations  of  the 
three  defendants  as  to  what  they  would  do,  and  which  con- 
stituted the  sole  consideration  for  the  conveyance,  gave  rise 
to  no  right  in  the  complainant  or  that  the  right  would  not 
be  enforced  or  relief  granted  by  a  court  of  equity.  In  an 
action  at  law  there  could  be  no  measurement  of  the  dam- 
ages for  a  failure  or  refusal  to  remove  the  industries;  to 
employ  a  large  number  of  men,  which  would  create  a  vil- 
lage or  city ;  to  build  a  railroad,  or  to  mine  and  deliver  at 
the  surface,  free  of  cost  to  the  complainant,  his  share  of 
the  coal.  A  court  of  law  could  not  afford  any  efficient  or 
adequate  remedy  for  the  breach  of  obligations  of  that  kind. 
But  the  remedy  that  might  be  given  is  not  the  one  sought 
by  this  bill.  The  court  correctly  decided  that  the  facts  al- 
leged were  not  sufficient  to  establish  the  charge  of  fraud  in 
obtaining  the  conveyance  or  to  justify  declaring  the  deed 
void  and  removing  it  as  a  cloud  upon  complainant's  title. 

The  decree  is  affirmed.  ^i  ir       j 

Decree  afnrmea. 
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The  People  ex  rel.  Thomas  E.  Mayes,  Appellant,  vs.  Emu. 
J.  Wanek,  Town  Clerk,  et  al.  Appellees. 

Opinion  Hied  October  26,  ipop, 

1.  CoNSTiTUTiONAi,  LAW — City  Election  act  is  not  unconstitu- 
tional. The  registration  provision  of  the  City  Election  act  is  not 
unconstitutional,  upon  the  ground  that  it  amounts  to  a  discrimina- 
tion between  legal  voters  in  elections  held  in  territory  which  is 
partly  within  and  partly  without  the  limits  of  the  city  which  has 
adopted  the  provisions  of  such  act. 

2.  Local  option — petition  required  by  statute  is  jurisdictional. 
The  petition  required  by  the  statute  for  an  election  under  the  Local 
Option  act  of  1907  is  jurisdictional,  and  the  proposition  whether 
the  territory  shall  become  anti-saloon  territory  cannot  be  submit- 
ted until  a  petition  which  conforms  to  the  statute  has  been  filed 
with  the  proper  authorities  and  within  the  time  prescribed  by 
the  statute. 

3.  Same — when  petition  must  state  that  signers  are  duly  regis- 
tered legal  voters.  Under  section  4  of  the  Local  Option  act,  in  a 
city  where  the  provisions  of  the  City  Election  law  have  been 
adopted,  a  petition  to  submit  the  question  whether  territory  wholly 
or  partly  within  such  city  shall  become  anti-saloon  territory  must 
state,  and  the  affidavit  must  show,  that  all  signers  of  the  petition 
residing  within  the  limits  of  the  city  are  "duly  registered  legal 
voters,"  and  it  is  not  sufficient  to  state  that  they  are  legal  voters. 

4.  Same — how  election  should  be  held  where  territory  is  partly 
in  city  where  City  Election  act  is  in  force.  Where  the  town  in 
which  an  election  under  the  Local  Option  act  is  to  be  held  lies 
partly  within  and  partly  without  the  limits  of  a  city  which  has 
adopted  the  provisions  of  the  City  Election  act,  the  board  of  elec- 
tion commissioners  should  conduct  the  election  in  the  territory 
within  the  city  limits  and  the  legal  authorities  of  the  town  should 
conduct  the  election  in  the  territory  without  such  limits. 

5.  Same — how  petition  should  be  prepared  where  territory  is 
partly  within  city  where  City  Election  act  is  in  force.  Where  a 
town  lies  partly  within  and  partly  without  a  city  which  has  adopted 
the  provisions  of  the  City  Election  act,  a  petition  for  an  election 
in  such  town  under  the  Local  Option  act  should  be  addressed  to 
the  town  clerk  and  the  board  of  election  commissioners,  should  be 
signed  in  duplicate  and  verified  to  show  that  signers  residing  in 
the  city  limits  are  duly  registered  legal  voters  and  that  those  re- 
siding outside  are  legal  voters,  one  of  which  petitions  should  be 
filed  with  the  town  clerk  and  the  other  with  the  election  commis- 
sioners sixty  days  before  the  election  is  to  be  held. 

141—14 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  W11.1.ARD  M.  McEwEN,  Judge,  presiding. 

Edwin  Bebb,  for  appellant. 

Otto  F.  Reich,  and  Frank  D.  Ayers,  (I.  T.  Green- 
acre,  of  counsel,)  for  appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  petition  for  a  writ  of  mandamus  filed  in  the 
name  ol  the  People,  upon  the  relation  of  Thomas  E.  Mayes, 
in  the  superior  court  of  Cook  cotmty,  on  the  27th  day  of 
March,  1909,  against  the  town  clerk  of  the  town  of  Calu- 
met and  the  board  of  election  commissioners  of  the  city  of 
Chicago,  to  coerce  said  town  clerk  and  board  of  election 
commissioners  to  place  upon  the  ballots  of  the  then  next 
ensuing  election,  to  take  place  on  April  6,  1909,  in  said 
town,  the  proposition,  "Shall  this  town  become  anti-saloon 
territory?"  A  demurrer  was  interposed  to  the  petition  by 
respondents  and  sustained  and  the  petition  was  dismissed, 
and  the  relator  has  prosecuted  an  appeal  to  this  court. 

The  town  of  Calumet  is  a  town  in  the  county  of  Cook, 
a  part  of  which  is  within  the  city  limits  and  a  part  of 
which  is  without  the  city  limits  of  the  city  of  Chicago.  At 
the  town  election  held  on  April  7,  1908,  there  were  cast 
5187  votes,  and  attached  to  the  petition  asking  for  the  sub- 
mission of  said  proposition  were  1862  signatures.  Of  these 
1383  were  residents  of  territory  within  the  city  limits  and 
479  were  residents  of  territory  without  the  city  limits.  The 
affidavit  attached  to  the  petition  did  not  state  that  the  pe- 
titioners residing  within  the  city  limits  were  registered  legal 
voters  but  designated  such  petitioners  as  legal  voters,  and 
the  contention  was  made  in  the  court  below,  and  renewed 
in  this  court,  that  the  petition  was  for  that  reason  insuffi- 
cient, and  that  the  town  clerk  and  board  of  election  com- 
missioners, by  reason  of  that  defect  in  the  petition,  were  not 
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authorized  or  required  by  the  statute  to  submit  the  propo- 
sition, "Shall  this  town  become  anti-saloon  territory?"  to 
the  voters  of  said  town,  and  that  having  refused  to  submit 
such  question,  and  the  petition  filed  being  insufficient,  the 
court,  by  mandamus,  would  not  require  said  town  clerk  and 
board  of  election  commissioners  to  submit  said  proposition 
lo  the  voters  of  said  town. 

Section  4  of  an  act  entitled  "An  act  to  provide  for  the 
creation  by  popular  vote  of  anti-saloon  territory,  within 
which  the  sale  of  intoxicating  liquor  and  the  licensing  of 
such  sale  shall  be  prohibited  and  for  the  abolition  by  like 
means  of  territory  so  created,"  approved  May  16,  1907,  and 
in  force  July  i,  1907,  (Kurd's  Stat  1908,  p.  893,)  in  part 
provides:  "A  petition  for  submission  of  said  proposition 
shall  be  in  substantially  the  following  form:  (then  follows 
form  of  petition.)  Such  petition  shall  consist  of  sheets 
having  such  form  printed  or  written  at  the  top  thereof  and 
shall  be  signed  by  the  legal  voters  in  their  own  proper  per- 
sons only,  and  opposite  the  signature  of  each  legal  voter 
shall  be  written  his  residence  address  (stating  the  street  and 
the  house  number  if  there  be  such)  and  the  date  of  signing 
the  same.  No  signature  shall  be  valid  or  be  counted  in 
considering  such  petition  unless  these  requirements  are  com- 
plied with  and  unless  the  date  of  signing  is  less  than  six 
months  preceding  the  date  of  filing  the  same.  At  the  bot- 
tom of  each  sheet  of  such  petition  shall  be  added  a  state- 
ment, signed  by  a  resident  of  the  county  in  which  the 
signers  thereof  reside,  with  his  residence  address  as  afore- 
said, stating  that  the  signatures  on  that  sheet  of  the  said 
petition  are  genuine,  and  that  to  the  best  of  his  knowledge 
and  belief  the  persons  so  signing  were  at  the  time  of  sign- 
ing said  petition  legal  voters  (and  in  cities,  villages,  and 
incorporated  towns  in  which  voters  are  or  may  be  required 
to  be  registered,  that  they  were  at  the  time  of  signing  said 
petition  duly  registered  legal  voters)  of  the  said  town,  pre- 
cinct, city  or  village,  as  the  case  may  be ;  that  their  respec- 
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tive  residences  are  correctly  stated  therein  and  that  each 
signer  signed  the  same  on  the  date  set  opposite  his  name. 
Such  statement  shall  be  sworn  to  before  some  officer  resid- 
ing in  the  county  where  such  legal  voters  reside,  authorized 
to  administer  oaths  therein.  Such  petition,  so  verified,  or 
a  copy  thereof,  duly  certified  as  hereinafter  provided,  shall 
be  prima  facie  evidence  that  the  signatures,  statement  of 
residence  and  dates  upon  such  petition  are  genuine  and  true 
and  that  the  persons  signing  the  same  are  legal  voters  of 
the  political  subdivision  named." 

It  would  seem  too  clear  for  argument  that  by  virtue 
of  the  terms  of  the  foregoing  provision  of  the  statute,  in 
all  cities  wherein  the  City  Election  law  has  been  adopted, 
(which  is  the  case  in  the  city  of  Chicago,)  which  law  pro- 
vides that  only  such  legal  voters  as  are  registered  shall  have 
the  right  to  vote,  a  petition  to  submit  the  question  whether 
such  territory  shall  become  anti-saloon  territory  should  only 
be  signed  by  registered  legal  voters,  and  that  such  fact 
should  be  made  to  appear,  in  the  manner  pointed  out  by  the 
statute,  by  affidavit,  and  that  the  legally  constituted  authori- 
ties, in  this  case  the  town  clerk  and  the  board  of  election 
commissioners,  were  not  authorized  or  required  to  submit 
said  proposition  upon  a  petition  which  did  not  comply  with 
the  statute  in  that  particular, — and  this  seems  to  be  con- 
ceded by  the  appellant.  It  is,  however,  said  by  counsel  for 
appellant  that  the  City  Election  law,  which  provides  that 
only  registered  legal  voters  shall  have  the  right  to  vote  in 
territory  where  the  City  Election  law  is  in  force,  is  uncon- 
stitutional when  applied  to  an  election  where  a  part  of  the 
territory  in  which  the  election  is  held  lies  within  and  a 
part  without  a  city  in  which  the  City  Election  law  is  in 
force,  as  is  the  case  in  the  territory  in  which  the  election 
in  the  town  of  Calumet  was  asked  to  be  held. 

By  section  20  of  article  2  of  the  City  Election  law 
(Hurd's  Stat.  1908,  p.  950,)  it  is  provided  that  "said  board 
of  commissioners  shall  make  all  necessary  rules  and  regu- 
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lations,  not  inconsistent  with  this  act,  with  reference  to  the 
registration  of  voters  and  the  conduct  of  election ;  and  they 
shall  have  charge  of,  and  make  provision  for,  all  elections 
general,  special,  local,  municipal.  State  and  county,  and  of 
all  others  of  every  description,  to  be  held  in  such  city  or 
any  part  thereof,  at  any  time  or  in  such  village  or  incor- 
porated town  as  the  case  may  be."  And  by  the  provisions 
of  "An  act  to  regulate  the  holding  of  elections  and  de- ' 
daring  the  result  thereof  for  town,  school  township  and 
school  district  purposes,  where  such  town,  school  township 
or  school  district  lies  wholly  within  or  partly  within  and 
partly  without  any  city,  village  or  incorporated  town  which 
has  adopted,  or  may  adopt  an  act  entitled  'An  act  regulat- 
ing the  holding  of  elections  and  declaring  the  result  thereof 
in  cities,  villages  and  incorporated  towns  in  this  State,*  ap- 
proved June  19,  1885,  in  force  July  i,  1885,"  approved 
March  23,  1887,  in  force  March  23,  1887,  (Kurd's  Stat. 
1908,  p.  995,)  it  is  provided  that  elections  in  towns,  etc., 
in  which  a  part  of  the  territory  lies  within  a  city  where 
the  City  Election  law  is  in  force  and  a  part  without  such 
territory,  the  board  of  election  commissioners  shall  have 
charge  of  the  election  within  the  territory  where  the  City 
Election  law  is  in  force,  and  that  the  legal  authorities  of 
such  town,  etc.,  shall  have  charge  of  the  election  in  the  ter- 
ritory which  lies  outside  of  the  territory  where  such  City 
Election  law  is  in  force.  The  first  statute  referred  to  was 
passed  in  1885  and  the  subsequent  statute  was  passed  in 
1887,  since  which  time  both  statutes  have  been  held  consti- 
tutional and  enforced.  (People  v.  Hoffman,  116  111.  587; 
Wetherell  v.  DezAne,  id.  631;  Snowball  v.  People,  147  id. 
260.)  We  think  this  court  is  therefore  committed  to  the 
view  that  the  City  Election  law  is  constitutional.  If  we 
were  at  this  late  date  to  hold  that  the  registration  provi- 
sion of  the  City  Election  law  was  unconstitutional  in  dis- 
criminating between  voters  of  diflferent  parts  of  the  same 
political  subdivision,  as  contended  by  the  appellant,  in  this : 
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that  while  those  who  vote  under  it  must  be  registered  those 
who  vote  in  territory  where  that  law  is  not  in  force  may 
swear  in  their  votes,  then  we  would  be  forced  to  hold  that 
the  City  Election  law  only  applied  to  city  elections,  and 
was  unconstitutional  as  to  all  elections  where  the  election 
was  not  confined  to  the  territorial  limits  where  said  law 
was  in  force, — that  is,  it  would  be  unconstitutional  as  to 
all  State,  county  and  other  elections  where  the  territory  in 
which  the  election  was  held  was  not  co-extensive  with  the 
limits  of  the  city  where  the  election  was  held.  Our  conclu- 
sion is  that  the  City  Election  law  is  constitutional  in  its 
registration  feature. 

Other  constitutional  objections  are  raised  to  the  City 
Election  law  which  we  think  are  hypercritical  and  need  not 
be  here  considered. 

We  think,  therefore,  that'the  petition  for  the  submis- 
sion of  the  question  whether  or  not  the  territory  comprised 
within  the  limits  of  the  town  of  Calumet  should  become 
anti-saloon  territory  was  insufficient  to  require  the  submis- 
sion of  that  question  by  the  town  clerk  and  the  board  of 
election  commissioners,  and  that  th<e  court  did  not  err  in 
declining  to  require,  by  mandamus,  those  officers  to  print 
the  proposition  upon  the  ballots,  as  prayed. 

It  is  also  urged  that  the  petition  to  submit  the  question 
whether  or  not  said  territory  should  become  anti-saloon  ter- 
ritory was  informal,  in  this:  that  it  was  addressed  to  the 
town  clerk  and  not  to  the  town  clerk  and  board  of  elec- 
tion commissioners;  and  that  the  petition  was  insufficient 
in  that  the  original  was  filed  with  the  town  clerk  and  a 
certified  copy,  only,  was  filed  with  the  board  of  election  com- 
missioners, and  that  the  cQpy  filed  with  the  board  of  elec- 
tion commissioners  was  not  filed  sixty  days  prior  to  the  day 
upon  which  the  election  was  to  be  held  at  which  it  was 
asked  that  the  question  be  submitted.  We  think  it  clear 
that  the  inhabitants  of  the  town  of  Calumet  have  the  right 
to  vote  upon  the  question  whether  or  not  the  territory  com- 
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prised  within  the  limits  of  the  town  of  Calumet  should  be- 
come anti-saloon  territory.  The  petition  required  by  the 
statute  is,  however,  jurisdictional,  and  the  proposition  can 
not  lawfully  be  submitted  imtil  a  petition  which  conforms 
to  the  statute  has  been  filed  with  the  proper  authorities  and 
within  the  time  prescribed  by  the  statute.  Section  2  of  the 
Anti-Saloon  Territory  act  provides  that  the  petition  shall  be 
filed  in  the  office  of  the  clerk  at  least  sixty  days  before  the 
election  at  which  the  proposition  sought  to  be  submitted  is 
to  be  voted  upon,  and  section  5  provides  that  the  proposi- 
tion shall  be  submitted  at  the  "next  election,"  and  section  i 
provides  that  "clerk"  shall  mean  the  board  of  election  com- 
missioners of  any  city,  village  or  incorporated  town  in  which 
there  shall  be  a  board  of  election  commissioners.  As  we 
have  seen,  in  an  election  in  territory  which  is  partly  situ- 
ated in  territory  where  the  City  Election  law  is  in  force 
and  in  territory  where  the  City  Election  law  is  not  in  force, 
the  board  of  election  commissioners  will  properly  conduct 
the  election  in  the  territory  where  the  City  Election  law  is  in 
force  and  the  legal  authorities  of  the  town  will  conduct  the 
election  in  the  territory  where  the  City  Election  law  is  not 
in  force.  We  think  the  proper  practice  is  to  address  the 
petition  to  the  town  clerk  and  the  board  of  election  com- 
missioners and  to  have  the  petition  signed  in  duplicate,  and 
have  the  same  verified  so  as  to  show  that  the  signers  re- 
siding in  territory  wherein  the  City  Election  law  is  in  force 
are  registered  legal  voters  and  that  those  residing  in  terri- 
tory where  that  law  is  not  in  force  are  legal  voters,  and 
file  one  of  said  petitions  with  the  town  clerk  and  the  other 
with  the  board  of  election  commissioners  sixty  days  before 
the  day  upon  which  the  election  is  to  be  held  at  which  said 
proposition  is  to  be  submitted.  Any  other  mode  of  proce- 
dure would  necessarily  lead  to  confusion,  as  if  the  petition 
were  filed  only  with  the  town  clerk  there  would  be  nothing 
before  the  board  of  election  commissioners  upon  which  that 
board  could  lawfully  act,  and  if  the  petition  were  filed  with 


586  Bails  v.  Davis.  [2(1  OL 

the  board  of  election  commissioners  and  not  with  the  town 
cleric  the  converse  would  be  true.  The  petition  was  there- 
fore not  in  proper  form,  was  not  filed  with  the  proper  of- 
ficials and  was  not  filed  in  time.  We  therefore  conclude 
that  the  trial  court  properly  sustained  the  demurrer  to  said 
petition  and  dismissed  the  same. 

The  judgment  of  the  superior  court  will  therefore  be 

Judgment  affirmed. 


JewEix  H.  Bails  et  al.  Appellants,  vs,  Henry  Davis  et  al. 

Appellees. 

Opinion  Hied  October  26,  jpop. 

1.  Real  property — rule  in  Shelly* s  case  is  a  rule  of  property  in 
Illinois.  The  rule  in  Shelly's  case  is  one  of  the  most  firmly  estab- 
lished rules  of  property  and  is  unshaken  in  this  State. 

2.  Same — the  rule  in  Shelly's  case  defined.  Under  the  rule  in 
Shelly's  case,  which  is  in  force  in  Illinois,  if. an  estate  for  life  is 
granted  by  any  instrument  and  the  remainder  is  limited  by  the 
same  instrument,  either  mediately  or  immediately,  to  the  heirs  of 
the  life  tenant,  the  latter  takes  the  remainder  and  the  life  estate. 

3.  Same — application  of  the  rule  in  Shelly's  case  does  not  turn 
upon  quantity  of  estate  given  to  ancestor.  The  application  of  the 
rule  in  Shelly's  case  to  a  given  case  does  not  depend  upon  the  quan- 
tity of  the  estate  given  to  the  first  taker,  whether  a  life  estate  or 
more,  but  upon  the  nature  of  the  estate  intended  to  be  given  to 
the  heirs,  whether  by  inheritance  or  otherwise. 

4.  Same — all  heirs  taking  as  heirs  must  take  by  descent.  When 
an  heir  takes  in  the  character  of  heir  he  must  take  in  the  quality 
of  heir  and  all  heirs  taking  as  heirs  must  take  by  descent. 

5.  Same — effect  of  limitation  to  heirs  by  that  name  as  a  class. 
A  limitation  to  heirs  by  that  name  as  a  class,  to  take  in  succession, 
from  generation  to  generation,  requires  the  inheritance  imported 
by  that  limitation  to  vest  in  the  first  taker. 

6.  Same — requisites  of  rule  in  Shelly's  case.  The  requisites  of 
the  rule  in  Shelly's  case  are  a  freehold  estate;  a  limitation  of  the 
remainder  to  the  heir  or  heirs  of  the  body  of  the  person  taking 
the  freehold  estate  by  the  designation  of  heirs  as  a  class,  without 
explanation,  as  meaning  sons,  children,  etc.;   the  estates  of  free- 
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hold  and  in  remainder  must  be  created  by  the  same  instrument 
and  be  of  the  same  quality, — ^both  legal  or  both  equitable. 

7.  Same — estate  of  ancestor  and  that  of  heirs  need  not  be  of 
same  quantity.  It  is  not  essential  to  the  application  of  the  rule  in 
Sheilas  case  that  the  estate  of  the  ancestor  and  the  estate  of  the 
heirs  be  of  the  same  quantity,  and  it  is  no  objection  that  the  life 
estate  is  in  one-half  the  property,  only,  while  the  remainder  is  in 
the  whole  tract. 

8.  Same — effect  of  merger  of  life  estate  and  remainder  in  an- 
cestor. The  fact  that  the  life  estate  of  the  ancestor  in  one-half 
the  property  may,  by  the  death  of  the  other  co-tenant  during  the 
ancestor's  lifetime,  become  merged  with  the  remainder  in  him,  does 
not  affect  the  application  of  the  rule  in  Sheilas  case. 

9.  Same — under  rule  in  Shelly's  case  there  is  no  contingent  re- 
mainder. Under  the  rule  in  Shelly's  case  there  is  no  contingent 
remainder  which  might  be  destroyed  if  it  did  not  vest  before  the 
termination  of  the  particular  estate,  since  the  remainder  to  the 
heirs  is  declared  by  the  rule  to  be  in  the  ancestor,  the  same  as 
though  it  had  been  expressly  given  to  him  and  his  heirs. 

10.  Same — when  the  estate  in  remainder  vests  at  once.  Where 
there  is  a  limitation  to  several  for  their  lives  with  a  remainder  in 
fee  to  the  heirs  of  one  of  them,  the  estate  in  remainder  vests  at 
once  in  the  ancestor  to  whose  heirs  it  purports  to  be  g^ven;  and 
it  is  immaterial  whether  the  estate  of  the  ancestor  be  such  as  may 
possibly  determine  in  his  lifetime  or  not. 

11.  Deeds — when  rule  in  Shelly's  case  applies  to  deed.  Where 
a  statutory  quit-claim  deed  conveys  property  to  "Joseph  Kretzer 
and  Mora  Kretzer,  his  wife,  during  their  natural  lives,  and  after 
their  death  to  the  heirs  of  said  Joseph  Kretzer,"  the  rule  in  Shel- 
ly's case  applies  and  the  husband  and  wife  take  as  tenants  in  com- 
mon during  their  joint  lives  with  the  remainder  in  fee  to  the 
husband,  and  upon  the  wife's  conveyance  of  her  estate  to  the  hus- 
band he  becomes  vested  with  the  whole  title. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  W.  C.  Johns,  Judge,  presiding. 

A.  C.  Anderson,  for  appellants : 

The  rule  in  Shelly's  case  applies  where  there  is  a  de- 
vise or  grant  to  two  or  more  persons  as  tenants  in  com- 
mon or  as  joint  tenants  and  there  is  a  limitation  over  to 
the  heirs  of  one  of  them.    Tudor  on  Real  Prop.  (4th  ed.) 
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344 ;  2  Washburn  on  Real  Prop.  556 ;  Fearne  on  Contin- 
gent Remainders,  209;  Bullard  v.  Goif,  20  Pick.  252. 

It  makes  no  difference  as  to  the  operation  of  the  rule 
whether  the  remainder  is  one  in  expectancy  or  in  posses- 
sion. Fearne  on  Contingent  Remainders,  209;  2  Wash- 
burn on  Real  Prop.  556. 

Whether  or  not  there  is  a  merger  is  a  secondary  ques- 
tion, which  has  no  effect  on  the  operation  of  the  rule. 
Kales  on  Future  Interests,  sec.  130;  Fearne  on  Contingent 
Remainders,  209. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

A  demurrer  was  sustained  to  a  bill  for  partition  filed  in 
the  circuit  court  of  Macon  county,  the  bill  was  dismissed 
for  want  of  equity  and  the  complainants  have  appealed. 

The  complainants  deraign  title  from  Jonas  Nye.  He 
conveyed  the  premises  by  a  statutory  quit-claim  deed  "to 
Joseph  Kretzer  and  Mora  Kretzer,  his  wife,  during  their 
natural  lives  and  after  their  death  to  the  heirs  of  said  Jo- 
seph Kretzer."  The  Kretzers  were  afterward  divorced  and 
Mora  Kretzer  conveyed  all  interest  in  the  premises  to  Jo- 
seph Kretzer,  whose  title  by  subsequent  conveyances  has  be- 
come vested  in  the  complainants.  Joseph  Kretzer  has  two 
sons,  one  of  whom  conveyed  his  interest  in  the  premises  to 
the  other,  who  was  made  a  party  to  the  bill  and  filed  the 
demurrer. 

Appellants  claim  to  be  seized  of  the  premises  in  fee 
simple.  Whether  they  are  so  seized  depends  upon  the  ques- 
tion whether  the  title  conveyed  by  Jonas  Nye  to  Joseph 
Kretzer  was  a  fee  or  only  a  life  estate.  The  language  of 
the  deed  purports  to  convey  the  premises  to  the  grantees 
during  their  joint  lives  and  after  their  death  to  the  heirs  of 
Joseph  Kretzer.  Appellants  claim  that  this  deed  is  within 
the  rule  in  Shelly' s  case  and  conveyed  a  fee  to  Joseph  Kret- 
zer, subject  only  to  the  life  estate  of  Mora  Kretzer  as  a 
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tenant  in  common  of  the  premises,  and  that  by  the  convey- 
ance of  her  interest  the  whole  estate  vested  in  Joseph  Kret- 
zer.    No  brief  has  been  filed  on  behalf  of  the  appellees. 

Under  the  rule  in  Shelly' s  case,  which  is  in  force  in  this 
State,  if  an  estate  for  life  is  granted  by  any  instrument  and 
the  remainder  is  limited  by  the  same  instrument,  either  medi- 
ately or  immediately,  to  the  heirs  of  the  life  tenant,  the  life 
tenant  takes  the  remainder  as  well  as  the  life  estate.  The 
rule  is  one  of  the  most  firmly  established  rules  of  property 
and  is  unshaken  in  this  State.  In  determining  whether  it 
is  applicable  in  a  given  case  the  question  does  not  turn  upon 
the  quantity  of  estate  intended  to  be  given  to  the  first  taker, 
whether  a  life  estate  or  more,  but  upon  the  nature  of  the 
estate  intended  to  be  given  to  the  heirs,  whether  by  inherit- 
ance or  otherwise.  {Vangieson  v.  Henderson,  150  111.  119; 
Ward  V.  Butler,  239  id.  462.)  When  the  heir  takes  in  the 
character  of  heir  he  must  take  in  the  quality  of  heir,  and 
all  heirs  taking  as  heirs  must  take  by  descent.  {Baker  v. 
Scott,  62  111.  86.)  The  limitation  to  heirs  by  that  name  as 
a  class,  to  take  in  succession  from  generation  to  generation, 
requires  the  estate  of  inheritance  imported  by  that  limita- 
tion to  vest  in  the  first  taker.  The  language  of  the  deed 
clearly  indicates  the  nature  of  the  estate  intended  .to  be 
given  to  the  heirs  of  Joseph  Kretzer.  He  is  given  an  es- 
tate for  life  with  remainder  in  fee  to  his  heirs  as  a  class, 
without  reference  to  individuals  or  any  other  condition. 
The  estate  thus  given  to  the  heirs  by  the  operation  of  the 
rule  vests  in  the  life  tenant. 

The  requisites  of  the  rule  are  stated  to  be,  first,  a  free- 
hold estate;  second,  a  limitation  of  the  remainder  to  the 
heir  or  heirs  of  the  body  of  the  person  taking  the  freehold 
estate  by  the  name  of  heirs  as  a  class  and  without  explana- 
tion, as  meaning  sons,  children,  etc. ;  third,  the  estates  of 
freehold  and  in  remainder  must  be  created  by  the  same  in- 
strument ;  fourth,  the  estates  must  be  of  the  same  quality, — 
that  is,  both  legal  or  both  equitable.    {Baker  v.  Scott,  supra; 
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Ward  V.  Butler,  supra.)  All  these  requisites  are  present 
here,  viz.,  a  life  estate  to  Joseph  Kretzer  and  a  remainder 
in  fee  simple  to  his  heirs, — both  legal  estates  created  by 
one  deed. 

Two  reasons  suggest  themselves  which  might  be  urged 
against  the  application  of  the  rule :  ( i )  The  life  estate  is 
in  one-half  the  property  only,  while  the  remainder  is  in  the 
whole;  (2)  the  life  estate  might  be  determined  by  the 
death  of  Mora  Kretzer  in  the  lifetime  of  Joseph,  thus  de- 
stroying the  remainder  by  determining  the  particular  estate 
before  the  happening  of  the  contingency  which  would  de- 
termine the  persons  who  would  succeed  to  the  remainder. 
Neither  of  these  reasons,  however,  is  a  valid  objection  to 
the  application  of  the  rule.  It  is  not  a  requisite  that  the 
estate  given  to  the  ancestor  and  that  to  the  heirs  shall  be 
of  the  same  quantity.  (Ward  v.  Butler,  supra.)  The  rule 
has  no  effect  upon  the  estate  given  to  the  ancestor.  It  af- 
fects only  the  remainder  given  to  the  heirs  and  causes  such 
remainder  to  vest  in  the  ancestor  and  not  in  the  heirs.  If 
there  is  a  merger  in  the  ancestor,  it  follows,  not  as  a  nec- 
essary result  of  the  operation  of  the  rule,  but  from  the  op- 
eration of  another  independent  rule  of  law  in  regard  to 
separate  estates  which  in  any  manner  become  vested  in  one 
person.  In  regard  to  the  destruction  of  the  supposed  con- 
tingent remainder  to  the  heirs  of  Joseph  Kretzer  who  can 
not  be  known  in  his  lifetime,  by  the  termination  of  the  par- 
ticular estate  before  his  death,  the  rule  that  contingent  re- 
mainders are  destroyed  which  do  not  vest  at  or  before  the 
termination  of  the  particular  estate  has  no  application. 
There  is  no  contingency,  because  the  remainder  which  is 
expressed  to  be  to  the  heirs  of  Joseph  Kretzer  the  law  de- 
clares to  be  a  remainder  to  Joseph  Kretzer,  the  same  as  if 
it  had  been  made  expressly  to  him  and  his  heirs. 

Where  there  is  a  limitation  to  several  for  their  lives 
with  a  remainder  in  fee  to  the  heirs  of  one  of  them,  the 
estate  in  remainder  vests  at  once  in  the  ancestor  to  whose 


Oet  'OJJ  Bails  v.  Davis.  541 

heirs  it  purports  to  be  given.  (Fuller  v.  Chamier,  L.  R. 
2  Eq.  682;  Bullard  v.  GofFe,  20  Pick.  252.)  The  limitation 
to  the  heirs  must  be  to  the  heirs  of  a  person  taking  a  par- 
ticular estate  of  freehold,  but  if  it  is  confined  to  such  heirs 
then  it  is  immaterial  whether  there  be  several  ancestors 
taking  the  particular  estate  or  only  one ;  nor  whether  their 
estates  be  several,  provided  they  all  take,  or  joint;  nor 
whether  the  remainder  be  to  the  heirs  of  all  or  only  of 
some  or  one  of  such  ancestors ;  nor  whether  the  estate  to 
the  ancestor  be  such  as  may  possibly  determine  in  the  life- 
time of  such  ancestor  or  not.  (Watkins  on  Descent,  162- 
164;  Fearne  on  Contingent  Remainders,  (4th  ed.)  23-30; 
I  Preston  on  Estates,  313-320;  Rogers  v.  Down,  9  Mod. 
292;  Merrill  v.  Rumsey,  i  Keb.  688.)  Fearne  states  the 
rule  as  follows  (p.  25)  :  "Whensoever  the  ancestor  takes 
any  estate  of  freehold,  whether  for  his  own  life  or  the  life 
of  another,  or  whether  it  be  of  such  a  nature  that  it  may 
determine  in  his  lifetime  or  not,  and  there  is  afterwards, 
in  the  same  conveyance,  a  limitation  to  his  right  heirs  or 
heirs  in  tail,  (either  immediately,  without  the  intervention 
of  any  mean  estate  of  freehold  between  his  freehold  and 
the  subsequent  limitation  to  his  heirs,  or  mediately,  that  is, 
with  the  interposition  of  some  such  mean  estate,)  there  such 
subsequent  limitation  to  the  heirs  or  heirs  in  tail  vests  im- 
mediately in  the  ancestor  and  does  not  remain  in  contin- 
gency or  abeyance,  with  this  distinction :  that  where  such 
subsequent  limitation  is  immediate  it  then  executes  in  the 
ancestor  and  becomes  united  to  his  particula;r  freehold, 
forming  therewith  one  estate  of  inheritance  in  possession; 
but  where  such  limitation  is  mediate  it  is  then  a  remainder ' 
vested  in  the  ancestor  who  takes  the  freehold,  not  to  be 
executed  in  possession  till  the  determination  of  the  preced- 
ing mean  estates." 

The  deed  of  Jonas  Nye  conveyed  to  Joseph  Kretzer  and 
Mora  Kretzer  an  estate,  as  tenants  in  common,  during  their 
joint  lives  with  a  remainder  in  fee  to  Joseph  Kretzer.    The 
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conveyance  of  Mora  Kretzer  to  Joseph  Kretzer  vested  the 
latter  with  the  whole  title. 

The  court  erred  in  sustaining  the  demurrer  to  the  bill, 
and  the  decree  will  be  reversed  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  overrule  the  demurrer. 

Reversed  and  remanded,  with  directions. 


Sii*AS  A.  Gaunt,  Appellant,  vs.  Julia  A.  Stevens  et  aL 

Appellees. 

Opinion  Hied  October  26,  jpop. 

1.  Joint  tenancy — joint  tenancy  defined.  A  joint  tenancy  is 
where  two  or  more  persons  have  any  subject  of  property,  jointly, 
in  which  there  is  unity  of  interest,  unity  of  title,  unity  of  time 
and  unity  of  possession. 

2.  Same — at  common  law,  words  of  negation  were  necessary  to 
avoid  creating  joint  tenancy.  At  common  law  a  grant  or  devise 
to  two  or  more  persons  without  limitations  created  a  joint  ten- 
ancy, and  words  or  circumstances  of  negation  were  necessary  to 
avoid  this  result. 

3.  Same — survivorship  is  chief  characteristic  of  joint  tenancy. 
The  doctrine  of  survivorship  is  the  chief  characteristic  of  joint 
tenancy;  but  this  doctrine  is  not  in  accordance  with  the  spirit  of 
our  institutions,  and  hence  in  the  United  States  this  incident  of 
estates  has  been  abolished  except  in  a  few  jurisdictions,  and  in 
those  jurisdictions  joint  estates  are  much  restricted  by  statutes. 

4.  Same — act  of  1821  practically  abolished  joint  estates  in  Illi- 
nois. The  act  of  January  15,  1821,  which  is  now  found  as  sec- 
tion I  of  chapter  76  of  our  statutes,  (Kurd's  Stat.  1908,  p.  1296,) 
practically  abolished  joint  tenancies  in  Illinois,  except  in  case  of 
estates  held  by  executors,  trustees  or  others  in  autre  droit. 

5.  Same — act  of  182J  permitted  creation  of  joint  estates  by  ex- 
press words.  The  act  of  January  31,  1827,  which  is  now  found 
without  substantial  change  as  section  5  of  the  Conveyances  act, 
(Kurd's  Stat.  1908,  p.  489,)  modifies  the  act  of  1821  (now  sec- 
tion I  of  chapter  76  of  our  statutes)  to  the  extent  of  authorizing 
the  creation  of  joint  estates  possessing  common  law  qualities  and 
incidents,  where  the  words  used  clearly  indicate  an  intention  to 
create  a  joint  tenancy  and  not  a  tenancy  in  common. 


OcL'OJ.]  Gaunt  v.  Stevens.  543 

6.  Same — words  used  must  clearly  show  intention  to  create  a 
joint  tenancy.  While  it  is  not  essential  to  the  creation  of  a  joint 
tenancy  that  the  exact  words  of  section  5  of  the  Conveyances  act 
be  usedy  yet  the  intention  to  create  such  estate  must  be  so  clearly 
expressed  as  to  leave  no  reasonable  doubt  in  the  mind  of  the  court 
of  the  purpose  to  create  the  estate. 

7.  Same — if  a  division  is  contemplated  the  estate  is  in  common 
and  not  joint.  If  the  instrument  creating  an  estate  contains  lan- 
guage from  which  it  can  be  reasonably  inferred  that  the  maker 
contemplated  a  division  of  the  property  among  purchasers,  or  from 
which  it  can  be  seen  that  a  distribution,  either  in  equal  or  un- 
equal shares,  was  intended,  such  language  will  be  held  to  nega- 
tive an  intention  to  create  a  joint  tenancy  and  the  purchasers  take 
as  tenants  in  common. 

8.  Wills — when  wiU  creates  a  tenancy  in  common  and  not  a 
joint  tenancy.  A  clause  of  a  will  by  which  the  testator  devises 
and  bequeaths  the  residue  of  his  estate  to  his  wife  and  two  named 
daughters,  "and  to  the  survivor  or  survivors  of  them,  share  and 
share  alike,"  creates  a  tenancy  in  common  and  not  a  joint  ten- 
ancy, since  the  words  "share  and  share  alike"  indicate  a  contem- 
plated division  of  the  estate  among  the  devisees  living  at  testator's 
death,  which  is  inconsistent  with  the  existence  of  a  joint  estate. 

9.  Same — what  strengthens  view  that  an  estate  created  by  will 
was  not  joint.  The  view  that  a  clause  of  a  will  devising  the  resi- 
due of  the  testator's  property  to  his  widow  and  two  named  daugh- 
ters, "and  to  the  survivor  or  survivors  of  them,  share  and  share 
alike,"  creates  a  tenancy  in  common  and  not  a  joint  tenancy  is 
strengthened  by  the  fact  that  a  previous  clause  of  the  will  gave 
another  daughter  (the  only  married  one)  an  estate  for  life  in  cer- 
tain land  with  remainder  to  her  children,  share  and  share  alike, 
and  if  she  died  without  children  the  land  should  revert  to  the 
widow  and  the  two  other  daughters  "in  equal  proportion." 

Appeal  from  the  Circuit  Court  of  Hancock  county; 
the  Hon.  R.  J.  Grier,  Judge,  presiding. 

Samuel  Naylor,  Jr.,  and  Scott  J. .  Miller,  for  ap- 
pellant : 

A  devise  to  three  persons,  and  to  the  survivor  or  sur- 
vivors of  them,  share  and  share  alike,  is  a  devise  absolute 
to  the  takers  that  are  alive  at  the  time  of  the  death  of  the 
testator,  and  the  words  "survivor  or  survivors"  refer  to  the 
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time  of  the  death  of  the  testator,  and  those  living  at  the 
time  of  his  death  take  a  fee  absolute.  2  Jarman  on  Wills, 
721 ;  Ramson  on  Wills,  sec.  4,  p.  209;  sec.  6,  p.  210;  Stini' 
mers  v.  Smith,  127  111.  645;  Convey  v.  McLaughlin,  148 
Mass.  576;  In  re  Morgan,  118  Wis.  177. 

Words  of  survivorship  are  regarded  as  intended  to  pro- 
vide against  the  death  of  the  takers  of  the  gift  in  the  life- 
time of  the  testator,  and  refer  to  his  death.  30  Am.  &  Eng. 
Ency.  of  Law,  808;  Davis  v.  Davis,  118  N.  Y.  411. 

Where  the  testator  does  not  name  a  point  of  time,  the 
words  "survivor  or  survivors"  must  be  presumed  to  refer 
to  the  time  from  which  the  will  speaks;  the  time  when  his 
will  takes  effect ;  the  time  of  his  own  death ;  and  it  is  only 
when  the  language  of  the  will  manifestly  requires  a  differ- 
ent construction  that  this  rule  does  not  apply.  Renner  v. 
Williams,  71  Ohio  St.  340;  Lawrence  v.  McCarter,  10 
Ohio,  34;  Sinton  v.  Boyd,  19  Ohio  St.  30;  Kelley  v.  Kel- 
ley,  61  N.  Y.  47;  Goodwin  v.  McDonough,  153  Mass.  481 ; 
Blatchford  v.  Newberry y  99  111.  47 ;  Robinson  v.  Jones,  222 
Pa.  56. 

Clause  4  of  the  will  does  not  create  an  estate  in  joint 
tenancy.  A  joint  tenancy  cannot,  under  the  laws  of  the 
State  of  Illinois,  be  created  unless  expressly  declared.  Mit- 
iel  V.  Karl,  133  111.  66;  Slater  v.  Gruger,  165  id.  329;  Mus- 
tain  V.  Gardner,  203  id.  284;  Kurd's  Stat.  chap.  30,  par.  5. 

O'Harra  &'  O'Harra,  D.  E.  Mack,  and  George  V. 
HE1.FRICH,  for  appellees: 

An  estate  in  joint  tenancy  may  be  created  under  the  laws 
of  this  State  by  the  use  of  apt  language,  and  the  only  ef- 
fect of  section  i  of  chapter  76  and  section  5  of  chapter  30 
of  the  Revised  Statutes  is  to  change  the  common  law  pre- 
sumption (where  the  intention  is  not  expressed)  that  a  de- 
vise to  two  or  more  persons,  without  adding  explanatory 
words,  creates  a  joint  tenancy  instead  of  a  tenancy  in  com- 
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mon.  Under  said  statutes,  and  the  decisions  thereunder, 
this  presumption  is  precisely  reversed.  Mette  v.  Feltgen, 
148  111.  357;  Mittel  V.  Karl,  133  id.  65. 

The  exact  language  of  the  statute  need  not  be  used  to 
create  a  joint  tenancy,  provided  the  intention  to  create  that 
estate  clearly  appears.  Cover  v.  James,  217  111.  309;  Slater 
V.  Gruger,  165  id.  329. 

The  language,  "I  devise  to  A  B,  C  D  and  E  F,  and  to 
the  survivor  or  survivors  of  them,  share  and" share  alike,"  is 
apt  language  to  create  the  estate  of  joint  tenancy.  2  Jones 
on  Real  Prop.  sec.  1786;  Stimpson  v.  Botierman,  5  Cush. 
153;  Afittel  V.  Karl,  133  111.  65;  Mette  v.  Feltgen,  148  id. 
357;  Gannon  v.  Peterson,.  193  id.  372;  Slater  v.  Gruger, 
165  id.  329;  Mustain  v.  Gardner,  203  id.  284;  Cover  v. 
James,  217  id.  309;  Clark  v.  Clark,  2  Vern.  Eng.  Ch.  323; 
Baker  v.  Giles,  9  Mad.  157. 

If  a  devise  imparts  the  quality  of  survivorship  to  the 
estate  devised  the  estate  is  a  joint  tenancy.  The  quality  of 
survivorship  is  the  distinguishing  feature  of  the  estate  of 
joint  tenancy.  Mustain  v.  Gardner,  203  111.  284;  Mette  v. 
Feltgen,  148  id.  369 ;  4  Kent's  Com.  360. 

It  is  immaterial  in  this  case  whether  the  language  of  the 
fourth  clause  of  the  will  creates  a  joint  tenancy  or  a  life 
estate  in  the  first  takers  with  contingent  remainder  to  the 
survivor.  In  either  case  the  survivor  takes  the  whole  prop- 
erty upon  the  death  of  the  other  two.  Mittel  v.  Karl,  133 
111.  65. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  bill  for  partition  filed  by  Silas  A.  Gaunt  in 
the  circuit  court  of  Hancock  county  for  the  partition  of 
certain  real  estate  of  which  John  D.  Stevens  died  seized. 
John  D.  Stevens  departed  this  life  January  3,  1894,  leav- 
ing a  last  will,  which  was  duly  probated  in  the  county  court 
of  Hancock  county  on  January  15,  1894.    The  only  ques- 
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tion  involved  in  this  case  concerns  the  construction  to  be 
given  to  the  fourth  clause  of  the  will,  which  is  as  follows : 

"All  the  rest  and  residue  of  my  estate,  of  every  na- 
ture, kind  and  description,  not  hereinbefore  devised  and 
bequeathed,  I  devise  and  bequeath  to  my  said  wife,  Julia 
A.,  and  my  two  daughters  Leonia  M.  and  Almira  A.,  and 
to  the  survivor  or  survivors  of  them,  share  and  share  alike." 

The  bill  alleges  that  at  the  time  of  his  death  John  D. 
Stevens  left  surviving  him  his  widow,  Julia  A.,  and  three 
daughters,  Leonia  M.,  Almira  A.  Stevens  and  Clara  B. 
Jackson.  In  1898  Leonia  M.  married  appellant,  Silas  A. 
Gaunt.  Leonia  M.  Gaunt  (nee  Stevens)  died  in  1904,  in- 
testate, leaving  no  child  or  children,  but  leaving  her  hus- 
band, mother  and  sisters  as  her  only  heirs-at-law.  The 
bill  is  based  on  the  theory  that  the  fourth  clause  of  the 
will  quoted  above  created  the  relation  of  tenants  in  com- 
mon between  the  widow  and  the  two  daughters  named  in 
the  said  fourth  clause.  A  demurrer  was  sustained  to  the 
bill  in  the  court  below,  and  the  complainant  electing  to 
stand  by  his  bill,  the  same  was  dismissed  for  want  of  equity. 

It  is  conceded  by  appellant  that  if  the  fourth  clause  of 
the  will  creates  a  joint  tenancy  in  the  devisees  therein  men- 
tioned he  has  no  interest  in  the  lands  described  in  the  bill. 
Appellees  contend  that  under  the  fourth  clause  of  the  will 
Leonia  M.  Gaunt  did  not  take  an  estate  of  inheritance  as 
tenant  in  common  with  Julia  A.  and  Almira  A.  Stevens, 
as  is  alleged  in  said  bill,  but  that  whatever  estate  was  cre- 
ated in  her  terminated  at  her  death. 

A  joint  tenancy  is  where  two  or  more  persons  have  any 
subject  of  property,  jointly,  in  which  there  is  unity  of  in- 
terest, unity  of  title,  unity  of  time  and  unity  of  posses- 
sion. (2  Blackstone's  Com.  180.)  At  common  law  a 
grant  or  devise  to  two  or  more  persons  without  limitations 
created  a  joint  tenancy.  {Aveling  v.  Knipe,  19  Ves.  441 ; 
Freeman  on  Co-tenancy,  sec.  118.)  Words  or  circum- 
stances of  negation  were  necessary  to  avoid  this  result 


OcL'M.]  Gaunt  v.  Stevens.  547 

The  chief  characteristic  of  joint  estates  is  the  doctrine  of 
survivorship.  (2  Blackstone's  Com.  184.)  The  doctrine 
of  survivorship  is  not  in  accordance  with  the  genius  of 
our  institutions,  hence  this  incident  of  estates  has  been  gen- 
erally abolished  in  the  United  States  except  in  a  few  in- 
stances, and  in  those  jurisdictions  where  joint  estates  are 
still  recognized  they  are  very  much  restricted  by  statutes. 
Burnett  v.  Pratt,  22  Pick.  557 ;  Warvelle  on  Abstracts  of 
Title,  sec.  247. 

As  early  as  January  15,  1821,  the  General  Assembl/  of 
this  State  passed  an  act  "concerning  the  partition  and  joint 
rights  and  obligations,"  section  2  of  which  is  as  follows: 
"That  if  partition  be  not  made  between  joint  tenants,  the 
parts  of  those  who  die  first  shall  not  accrue  to  the  survivor 
or  survivors,  but  descend  or  pass  by  devise,  and  shall  be 
subject  to  debts,  dower,  charges,  etc.,  or  transmissible  to 
executors  or  administrators,  and  be  considered,  to  every 
intent  and  purpose,  in  the  same  view  as  if  such  deceased 
joint  tenants  had  been  tenants  in  common.'*  The  effect  of 
this  statute  was  to  practically  abolish  joint  tenancies,  ex- 
cept where  such  estates  were  held  by  executors,  trustees  or 
others  holding  estates  in  autre  droit.  (Mette  v.  Feltgen, 
148  111.  357.)  This  statute  has  never  been  expressly  re- 
pealed but  has  been  retained  in  all  of  the  revisions  of  our 
statutes,  and  is  now  found  as  section  i  of  chapter  76  of 
Kurd's  Revised  Statutes  of  1908.  Afterwards,  on  Janu- 
ary 31,  1827,  the  General  Assembly  passed  an  act  "con- 
cerning conveyances  of  real  property,"  section  5  of  which 
is  as  follows:  "No  estate  in  joint  tenancy,  in  any  lands, 
tenements  or  hereditaments,  shall  be  held  or  claimed  under 
any  g^rant,  devise  or  conveyance  whatever,  heretofore  or 
hereafter  made,  other  than  to  executors  and  trustees,  un- 
less the  premises  therein  mentioned  shall  expressly  be  there- 
by declared  to  pass,  not  in  tenancy  in  common,  but  in  joint 
tenancy ;  and  every  such  estate,  other  than  to  executors  or 
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trustees,  (unless  otherwise  expressly  declared  as  aforesaid,) 
shall  be  deemed  to  be  a  tenancy  in  common."  This  sec- 
tion of  the  act  of  1827  has  been  re-enacted  in  all  of  the 
revisions  of  our  statutes,  and  is  now  found,  without  stib- 
stantial  change,  as  section  5  of  our  present  act  concern- 
ing conveyances. 

This  court  decided  in  Mette  v.  Feltgen,  supra,  that  sec- 
tion 5  of  the  act  of  1827  so  far  repealed,  by  implication, 
section  2  of  the  att  of  1821  as  to  authorize  the  creation 
of  joint  estates  possessing  the  qualities  and  incidents  which 
the  common  law  attaches  to  them,  where  the  language  of 
section  5  of  the  Conveyance  act,  or  other  equivalent  words, 
are  used  clearly  indicating  an  intention  to  create  a  joint 
tenancy.  In  other  words,  the  effect  of  section  5  of  the  act 
of  1827  was  to  reverse  the  common  law  rule,  so  that  a 
conveyance  to  two  or  more  persons  creates  the  relation  of 
tenants  in  common  unless  the  intention  to  vest  a  joint  es- 
tate is  clearly  manifested,  as  provided  by  section  5  of  the 
act  of  1827.  The  holding  in  the  Feltgen  case  is  now  the 
established  doctrine  in  this  State.  Slater  v.  Gruger,  165 
111.  329;  Cover  V.  James,  217  id.  309. 

While  it  is  settled  that  the  exact  words  of  the  statute 
need  not  be  used  in  the  instrument,  yet  the  unfavorable 
disposition  of  the  legislature,  toward  joint  estates  has  in- 
fluenced this  court  in  establishing  the  rule  that  the  inten- 
tion to  create  such  estate  must  be  so  clearly  expressed  as 
to  leave  no  reasonable  doubt  in  the  mind  of  the  court  of 
the  purpose  to  create  such  estate.  If  the  instrument  con- 
tains language  from  which  it  can  reasonably  be  inferred 
that  the  maker  contemplated  a  division  of  the  property 
among  the  purchasers,  or  from  which  it  can  be  seen  that  a 
distribution,  either  in  equal  or  unequal  shares,  was  intended, 
such  language  will  be  held  to  negative  an  intention  to 
create  an  estate  in  joint  tenancy  and  the  purchasers  will 
take  as  tenants  in  common.  (Freeman  on  Co-tenancy, 
sec.  23.)    In  Mittel  v.  Karl,  133  111.  65,  this  court  held  that 
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the  language,  "convey  and  warrant  to  Maria  Jobst  and 
Michael  Jobst,  her  husband,  and  the  survivor  of  them,  in 
his  or  her  own  right,"  did  not  create  a  joint  tenancy  un- 
der our  statute.  In  discussing  this  question  on  page  70  it 
was  said:  "But  aside  from  this,  it  will  be  observed  that 
our  statute  in  plain  language  declares  that  no  estate  in  joint 
tenancy  shall  be  held  or  claimed  unless  the  premises  shall 
expressly  be  thereby  declared  to  pass,  not  in  tenancy  in 
common,  but  in  joint  tenancy.  The  deed  in  question  con- 
tains no  such  declaration.  It  provides  for  a  survivorship, 
it  is  true,  which  is  regarded  as  one  characteristic  of  a  joint 
tenancy;  but  the  declaration  which  the  statute  requires  to 
establish  the  estate  is  nowhere  found  in  the  deed,  and  in 
the  absence  of  such  a  declaration  we  are  inclined  to  hold 
that  the  estate  was  not  created."  This  language  may  be 
regarded  as  somewhat  in  conflict  with  the  final  conclusion 
reached  in  that  case.  However  this  may  be,  we  think  there 
is  no  doubt  of  the  soundness  of , the  conclusion  that  a  joint 
estate  was  not  created  by  the  deed  involved  in  that  case. 

The  only  language  of  the  fourth  clause  of  the  will  now 
under  consideration  that  gives  any  color  to  the  claim  that 
a  joint  estate  was  intended  are  the  words,  "to  the  survivor 
or  survivors  of  them."  Whether  these  words,  if  unlimited 
in  any  way,  would  be  sufficient  to  create  a  joint  tenancy 
we  are  not  called  upon  to  decide,  since  in  our  opinion  the 
words  "share  and  share  alike,"  which  immediately  follow 
the  words  of  survivorship,  clearly  indicate  that  the  testator 
intended  that  there  should  be  an  equal  division  between 
such  of  the  devisees  as  might  be  living  at  his  death,  which 
division  is  inconsistent  with  the  existence  of  a  joint  estate. 

Our  conclusion  is,  that  the  fourth  clause  of  the  will  cre- 
ated the  relation  of  tenants  in  common  between  the  devi- 
sees mentioned  in  said  clause.  This  conclusion  is  strength- 
ened by  a  consideration  of  the  third  clause  of  the  will.  By 
that  clause  the  testator  devised  to  another  daughter,  Clara 
B.  Jackson,  for  and  during  her  natural  life,  certain  real 
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estate,  which  at  her  death  was  to  go  to  the  heirs  of  her 
body  in  fee,  share  and  share  alike,  and  it  was  provided 
that  if  Clara  B.  should  die  without  issue  or  descendants  of 
children  then  living,  then  such  real  estate  was  to  revert  in 
fee  to  the  wife,  Julia  A.,  and  the  two  daughters  mentioned 
in  clause  4,  or  the  survivors  of  them,  in  equal  proportions. 
It  will  be  seen  that  by  the  third  clause  of  the  will  the  tes- 
tator made  a  provision  for  the  children  of  his  only  married 
daughter  by  giving  them  the  fee  in  the  real  estate  which 
was  devised  to  their  mother  for  her  natural  life.  It  is 
neither  reasonable  nor  natural  that  the  testator  would  thus 
provide  for  his  grandchildren,  the  issue  of  one  daughter, 
and  by  the  next  clause  of  his  will  so  devise  the  residue  of 
his  estate  as  to  cut  off  the  children  of  one,  and  possibly 
both,  of  the  other  daughters.  Again,  it  will  be  observed 
that  the  devise  over  in  clause  3  to  the  devisees  mentioned 
in  clause  4  is  in  fee,  in  "equal  proportion."  It  cannot  rea- 
sonably be  contended  that  the  contingent  remainder  thus 
given  to  the  wife  and  the  two  daughters  under  clause  3  is 
a  joint  estate.  It  is  difficult  to  believe  that  the  testator 
would  attempt  to  give  the  same  devisees  one  part  of  his 
estate  as  tenants  in  common  in  fee  and  another  part  to  the 
same  devisees  in  joint  tenancy. 

It  follows  from  the  foregoing  views  that  the  decree 
sustaining  the  demurrer  and  dismissing  the  bill  is  errone- 
ous and  will  have  to  be  reversed. 

The  decree  of  the  circuit  court  of  Hancock  county  is 
reversed  and  the  cause  remanded  to  that  court,  with  the 
directions  to  overrule  the  demurrer  and  proceed  with  the 
case  in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded^  with  directions. 
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Vincent  I.  White,  Appellant,  vs.  Rebecca  H.  White, 

Appellee. 

Opinion  filed  October  26,  ipop. 

1.  Specific  performance — proof  required  where  agreement  to 
convey  is  verbal.  To  justify  a  decree  of  specific  performance  of 
a  verbal  contract  to  convey,  alleged  to  have  been  made  by  a  de- 
ceased person,  the  proof  must  clearly  show  that  the  contract  was, 
in  fact,  made,  and  that  the  promisee,  in  pursuance  of  the  contract, 
took  possession  of  the  land  and  made  such  valuable  and  lasting  im- 
provements as  to  take  tlie  case  out  of  the  Statute  of  Frauds. 

2.  Same — what  proof  is  not  sufficient  to  warrant  decree.  Proof 
of  declarations  by  a  deceased  person  in  which  he  spoke  of  a  cer- 
tain forty  acres  as  belonging  to  his  son,  and  proof  of  the  building 
by  the  son  of  hog  houses,  fences  and  other  improvements  on  the 
land,  aggregating  some  $300  or  $400,  during  the  six  years  he  was 
in  possession,  is  not  inconsistent  with  the  defendant's  claim  that 
the  son  was  merely  given  the  use  of  the  land  for  a  hog  lot  for  an 
indefinite  time,  and  does  not  warrant  a  decree  specifically  enforc- 
ing the  alleged  oral  agreement  of  the  deceased  person  to  convey  the 
land  to  the  son,  who  was  the  only  witness  who  testified  that  such 
contract  was  made.    (White  v.  White,  231  111.  298,  distinguished.) 

Appeai,  from  the  Circuit  Court  of  Piatt  county;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

Reed  &  Reed,  for  appellant. 

Hicks  &  Doss,  and  F.  M.  Shonkwiler,  (C.  F.  Mans- 
field, of  counsel,)  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  bill  in  chancery  filed  by  Vincent  I.  White 
against  his  mother,  Rebecca  H.  White,  to  compel  the  spe- 
cific performance  of  a  parol  contract  alleged  to  have  been 
made  between  complainant  and  his  father,  John  M.  White, 
Sr.,  in  his  lifetime,  in  which  it  is  charged  his  father  prom- 
ised to  convey  to  complainant  the  south-west  quarter  of  the 
south-west  quarter  of  section  11,  township  19,  range  6,  in 
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Piatt  county.  The  case  was  heard  below  on  oral  evidence 
submitted  in  open  court  and  a  decree  rendered  dismissing 
the  bill  for  want  of  equity,  to  reverse  which  Vincent  I. 
White  has  prosecuted  this  appeal. 

In  order  to  warrant  a  decree  in  appellant's  favor  it  is 
indispensable  that  two  propositions,  shall  be  established  by 
clear  and  satisfactory  proof:  First,  that  the  contract  was 
in  fact  made  between  the  parties;  second,  that  in  pursu- 
ance of  said  contract,  and  in  reliance  thereon,  appellant 
entered  into  possession  and  has  made  such  valuable  and 
lasting  improvements  as  will  take  the  case  out  of  the  Stat- 
ute of  Frauds.    Geer  v.  Goudy,  174  111.  514. 

To  establish  the  existence  of  the  contract,  appellant  tes- 
tified on  his  own  behalf  that  about  the  last  of  August,  1901, 
he  was  at  his  father's  house,  in  Monticello,  and  that  his 
father  on  that  occasion  told  him  that  he  would  give  him 
the  forty  acres  of  land  in  question;  that  his  father  said 
that  appellant  should  go  to  the  north-east  corner  of  said 
forty  and  cut  out  a  fence  row  and  put  a  fence  between  this 
forty  and  another  tract  which  his  father  owned  on  the 
north ;  that  the  reason  stated  by  his  father  for  giving  ap- 
pellant this  land  was  that  he  was  too  old  to  build  fences  and 
look  after  it  and  that  he  had  always  intended  that  forty 
for  appellant ;  that  no  one  else  was  present  at  this  conver- 
sation,  unless  his  mother,  the  appellee,  heard  it,  who  was 
six  or  eight  feet  away  from  them,  on  the  porch.  J.  M. 
White,  Jr.,  testified  that  he  had  been  in  possession  of  the 
forty  acres  prior  to  1901 ;  that  his  father  told  him,  in  the 
fall  of  1 90 1,  he  had  given  that  forty  to  appellant  and  that 
witness  would  have  to  give  the  land  up  to  Vin  and  get 
along  without  it,  and.that  Vin  would  build  a  fence  separat- 
ing this  forty  from  the  balance  of  the  land.  The  evidence 
shows  that  the  forty  acres  involved  was  timber  land  and 
uncleared;  that  the  Sangamon  river  crossed  it  near  the 
center;  that  the  land  was  not  considered  of  great  value. 
W.  W.  Lemon  testified  that  John  M.  White,  Sr.,  told  him 
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in  the  winter  of  1902  or  1903  that  he  had  given  this  forty 
acres  to  Vin,  (meaning  appellant,)  and  would  make  him  a 
deed  some  time.  John  W.  Mounts  testified  that  he  tried  to 
buy  some  piling  on  this  land  from  appellant's  father;  that 
he  declined  to  sell  it  to  him,  saying  the  land  belonged  to 
Vin  and  he  would  have  to  see  him.  James  Reed,  tax  col- 
lector, testified  that  John  M.  White,  Sr.,  asked  him  if  the 
boys  had  paid  their  taxes,  and  that  he  told  him  that  they 
were  all  paid  except  on  the^  river  forty,  meaning  the  forty 
acres  involved  in  this  suit ;  that  John  M.  White,  Sr.,  said 
that  forty  was  Vin's,  and  if  he  could  not  pay  the  taxes  upon 
it  it  could  sell.  John  Heath,  William  Alexander,  G.  R. 
Dawson  and  H.  C.  White  each  testify  to  conversations  they 
had  with  John  M.  White,  Sr.,  in  which  he  said,  in  effect, 
that  he  had  given  this  forty  acres  of  land  to  appellant. 

On  behalf  of  appellee,  B.  R.  White,  a  brother  of  ap- 
pellant, testifies  that  he  was  present  in  the  latter  part  of 
August,  1 90 1,  and  heard  a  conversation  between  his  father 
and  appellant  in  relation  to  this  forty  acres  of  timber  land. 
He  testifies  that  his  father  said  to  appellant,  "Why  don't 
you  raise  as  fine  hogs  as  Ben  does?"  Appellant  replied, 
"I  would  if  I  had  a  place  to  keep  them."  His  father  then 
said,  "You  can  have  that  forty  acres  of  timber  and  fence 
off  a  hog  lot ;  put  in  some  good  fences  and  have  a  hog  lot 
down  there."  They  then  talked  about  the  amount  of  work 
that  would  be  necessary  to  clear  it  off  and  prepare  it  for 
a  hog  lot,  and  that  the  fence  to  be  made  was  spcJcen  of  as 
"a  hog-tight  fence."  He  testifies  that  his  father  said  noth- 
ing about  giving  Vin  the  land,  but  merely  told  him  he  could 
fence  it  off  and  use  it  as  a  hog  lot  and  that  he  could  cut 
the  timber  and  make  the  rails  and  posts.  He  testifies  that 
appellant  was  much  pleased,  and  said  that  it  would  just  suit 
him  and  he  could  make  a  good  hog  lot  there.  This  witness 
also  testifies  that  after  the  appellant  took  possession  of  the 
forty  acres  in  question  witness  applied  to  his  father  to  get 
some  fence  posts  off  this  land,  and  that  his  father  said  to 
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go  on  and  get  as  many  posts  as  he  wanted ;  that  he  made 
300  posts  on  this  land  and  hauled  away  210  of  them,  when 
Vin  objected  to  his  taking  the  posts;  that  he  told  Vin  his 
father  gave  him  permission  to  get  them;  that  he  reported 
Vin's  objections  to  his  father,  and  his  father  said  that  Vin 
did  not  own  the  land ;  that  he  was  just  a  renter  there  by 
permission,  and  that  the  only  rent  he  paid  was  the  taxes 
on  it.  It  is  also  shown  that  John  M.  White,  Sr.,  made  a 
contract  with  the  road  commissioners  by  which  he  settled 
for  $97  damages  to  this  forty  by  making  a  public  road  on 
one  side  of  it.  Three  witnesses  testify  that  in  November 
after  the  death  of  John  M.  White,  Sr.,  which  occurred  in 
May,  1906,  appellant  went  to  Lafayette,  Indiana,  where  his 
mother  was  visiting  with  her  daughter,  Mary  D.  Williams, 
for  the  purpose  of  renting  this  forty  acres  of  land;  that 
appellee  wanted  $120  a  year  but  appellant  thought  that 
was  too  much ;  that  appellant  was  willing  to  give  her  $40  a 
year,  which  he  thought  was  enough  in  view  of  the  improve- 
ments he  had  made  on  the  'place ;  that  appellant  finally  gave 
his  mother  his  note  for  $40  for  the  use  of  the  forty  acres 
for  one  year  and  agreed  to  do  from  $30  to  $40  worth  of 
work  in  the  way  of  improving  the  land.  It  is  shown  that 
on  January  11,  1906,  John  M.  White,  Sr.,  executed  a  deed 
conveying  this  forty  acres  of  land  to  appellee.  It  also  ap- 
pears that  appellant  made  an  unsuccessful  effort  to  rent  the 
forty  acres  the  second  time  from  his  mother,  but,  failing  to 
agree,  appellee  rented  the  land  to  another  person,  but  aj^l- 
lant  refused  to  deliver  the  possession  and  was  still'in  posses- 
sion when  this  suit  was  commenced.  One  witness  testifies 
that  appellant  said  that  if  John  White  won  his  suit  against 
his  mother  appellant  was  going  to  make  a  bluff  and  try  to 
get  pay  for  the  improvements  he  had  made  on  the  river 
forty.  This  conversation  is  denied  by  appellant  The  evi- 
dence shows  that  appellant  took  possession  of  the  land  in 
question,  fenced  it,  cleared  off  twelve  or  fourteen  acres  and 
built  two  hog  houses,  estimated  to  be  worth  from  $35  to 


Oct.  'OJJ  White  v.  White.  555 

$50.  The  total  value  of  all  the  improvements  made  by  ap- 
pellant during  the  six  years  that  he  had  possession  of  the 
land  is  estimated  at  from  $300  to  $400,  and  in  addition  to 
this  appellant  paid  the  taxes  on  the  land  up  to  the  year  1907. 

The  evidence  as  to  a  promise  of  John  M.  White,  Sr.,  to 
give  this  land  to  appellant  falls  short  of  the  legal  require- 
ments. No  one  testifies  to  the  promise  except  the  appel- 
lant. The  statements  of  the  several  witnesses  that  John  M. 
White,  Sr.,  spoke  of  this  land  as  belonging  to  appellant  or 
referred  to  it  as  belonging  to  Vin  are  not  necessarily  in- 
consistent with  the  claim  set  up  by  appellee  that  her  hus- 
band merely  gave  appellant  permission  to  take  possession  of 
this  forty  acres  and  use  it  as  a  hog  lot.  The  nature  and 
value  of  the  improvements  put  upon  the  land  by  appellant 
are  such  as  one  might  reasonably  be  expected  to  make  upon 
land  of  which  he  had  the  free  use  for^an  indefinite  time. 

Another  son  of  John  M.  White,  Sr.,  brought  a  similar 
bill  against  his  mother  to  compel  a  conveyance  to  him  of 
175  acres  near  Monticello,  Illinois.  That  case  was  brought 
to  this  court  by  appellee  in  this  case.  The  decree  granting 
John  M.  White,  Jr.,  the  prayer  of  his  bill  was  affirmed  by 
this  court,  and  the  case  is  reported  as  White  v.  White,  231 
111.  298.  That  case  is  the  one  referred  to  by  the  witness 
Williams  where  he  testified  that  appellant  said,  "If  John 
wins  his  case  I  intend  to  make  a  bluff  to  get  pay  for  the 
improvements  put  upon  the  river  forty."  The  case  at  bar 
is  readily  distinguished  in  its  facts  from  the  former  case. 
The  court  that  tried  this  case  heard  the  witnesses  and  had 
opportunities  for  determining  their  credibility  which  we  do 
not  enjoy.  We  are  not  prepared  to  say  that  the  decree  is 
so  clearly  against  the  weight  of  the  evidence  upon  either 
branch  of  the  case  as  to  require  a  reversal. 

The  decree  of  the  circuit  court  will  therefore  be  af- 

^™^^-  Decree  amrmed. 
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May  S.  Ogden,  Appellee,  vs.  Albert  P.  Stevens, 

Appellant 

Opinion  filed  October  26,  ipop. 

1.  Laches — laches  must  be  set  up  in  answer.  While  the  de- 
fense of  laches  may  be  raised  by  demurrer  in  certain  cases,  yet  if 
the  defendant  answers  the  bill  and  fails  to  set  up  laches  he  will 
not  be  allowed  to  insist  upon  such  defense  on  the  hearing. 

2.  Statute  of  Frauds — a  verbal  agreement  to  extend  time  for 
redemption  is  valid,  A  verbal  agreement  to  extend  the  time  for 
redemption  from  a  judicial  sale  is  valid  and  is  not  affected  by  the 
Statute  of  Frauds. 

3.  Mortgages — equity  will  permit  redemption  where  owner  of 
equity  of  redemption  has  been  misled,  A  court  of  equity  will  per- 
mit redemption  from  a  judicial  sale  where  the  owner  of  the  equity 
has  been  misled  by  the  course  of  conduct  and  representations  of 
the  purchaser  and  has  been  induced  by  such  fraudulent  representa- 
tions or  promises  to  refrain  from  redeeming  until  the  time  for  re- 
demption has  expired. 

4.  Same — when  equity  will  grant  redemption,  A  court  of  equity 
will  grant  redemption  from  a  foreclosure  sale  where  the  evidence 
shows  that  the  purchaser  permitted  the  owner  of  the  equity  to 
make  expenditures  for  taxes,  improvements  and  in  defending  liti- 
gation, knowing  that  such  expenditures  were  being  made  in  reli- 
ance upon  his  promise  to  permit  redemption  after  the  statutory 
period  had  expired. 

5.  Equity — court  of  equity  will  look  to  substance  rather  than 
form,  A  court  of  equity  will  look  to  the  substance  rather  than 
the  form  of  a  written  instrument,  and  will  seek  to  discover  and 
carry  into  effect  the  real  intention  of  the  parties  and  enforce  it 
according  to  the  sense  in  which  it  was  understood  by  the  parties 
as  shown  by  subsequent  acts  and  conduct  with  reference  thereto. 

6.  Appeals  and  errors — the  chancellor's  findings  from  oral  tes- 
timony  are  not  lightly  set  aside.  Where  the  chancellor  has  heard 
the  testimony  by  the  witnesses  in  open  court,  his  findings  upon  dis- 
puted questions  of  fact  will  not  be  disturbed,  on  appeal,  unless 
manifestly  against  the  weight  of  the  evidence. 

7.  Interest — when  interest  should  not  be  decreed.  The  mere 
fact  that  the  purchaser  of  property  at  a  foreclosure  sale,  after  the 
period  for  redemption  has  expired,  refuses  to  concede  the  right  of 
the  owner  of  the  equity  of  redemption  to  redeem  and  defends  a 
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suit  in  equity  to  enforce  such  right,  does  not  justify  a  provision  of 
the  decree  that  such  purchaser  shall  account  for  interest  on  certain 
condemnation  money  for  part  of  the  premises,  deposited  with  the 
county  treasurer  after  the  suit  was  begun. 

Appeal,  from  the  Circuit  Court  of  Will  county;  the 
Hon.  Frank  L.  Hooper,  Judge,  presiding. 

Coi.iy  McNaughton,  and  John  W.  Downey,  for  ap- 
pellant. 

Eddy,  Haley  &  Wetten,  (P.  C.  Haley,  of  counsel,) 
for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  by  May  S.  Ogden  in  the  circuit 
court  of  Will  county  against  Albert  P.  Stevens  and  Jerome 
P.  Stevens  to  obtain  a  decree  permitting  her  to  redeem  cer- 
tain premises  from  a  sale  made  under  a  decree  entered  in 
said  court  on  the  25th  day  of  September,  1897.  Albert  P. 
Stevens  answered  the  bill,  denying  the  principal  allegations 
upon  which  the  complainant  predicated  her  right  to  relief. 
Jerome  P.  Stevens  filed  an  answer  disclaiming  all  interest 
in  the  premises,  and  his  connection  with  the  litigation  was 
terminated.  Upon  a  hearing  of  the  evidence  in  open  court 
a  decree  was  entered  in  accordance  with  the  prayer  of  the 
bill,  permitting  the  complainant  to  redeem  lots  4,  5  and  8, 
in  block  i,  of  school  section  addition  to  the  city  of  Joliet, 
as  prayed  for  in  the  bill,  upon  the  payment  of  the  bal- 
ance which  might  be  found  due  the  defendant  upon  an 
accounting  to  be  had  before  the  master  in  chancery  in  ac- 
cordance with  the  specific  directions  of  the  decree,  and  the 
cause  was  referred  to  the  master  in  chancery  to  state  the 
account  between  the  complainant  and  defendant  and  to  re- 
port his  conclusions  of  law  and  fact  in  relation  to  the  mat- 
ters of  accounting  so  referred  to  him.  The  defendant  has 
appealed  from  this  decree  and  urges  a  reversal  thereof  for 
the  reasons  hereinafter  stated. 
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The  facts  disclosed  by  the  evidence  show  that  prior  to 
September  6,  1884,  the  premises  in  question  were  owned  by 
Marshall  B.  Ogden,  who  died  testate  on  said  date,  and  by 
his  last  will  the  premises  involved  were  devised  to  his  son, 
Edwy  C.  Ogden,  husband  of  appellee.  At  the  time  of  the 
death  of  Marshall  B.  Ogden  there  was  a  mortgage  on  said 
premises  in  favor  of  William  C.  Ogden  for  $1697.50.  On 
July  15,  1892,  Edwy  C.  Ogden  executed  a  trust  deed  to 
William  Grinton  to  secure  a  loan  of  $6000  obtained  from 
Henry  K.  Stevens,  father  of  the  appellant,  who  thereafter 
made  a  gift  of  said  note  and  trust  deed  to  appellant.  The 
$6000  note  was  payable  to  Edwy  C.  Ogden  five  years  after 
date  and  was  by  him  endorsed.  The  .note  drew  interest  at 
the  rate  of  seven  per  cent  per  annum.  On  August  9,  1893, 
Edwy  C.  Ogden  conveyed  his  equity  in  said  property  to 
M.  D.  Ogden.  On  August  17,  1896,  the  holder  of  the  note 
elected  to  declare  the  principal  sum  due  because  of  a  default 
in  the  payment  of  interest  and  filed  a  bill  in  the  circuit  court 
of  Will  county  to  foreclose  the  same.  In  December,  1896, 
while  the  foreclosure  pfoceeding  was  pending,  Edwy  C. 
Ogden  intermarried  with  the  appellee.  May  S.  Ogden,  and 
on  June  15,  1897,  M.  D.  Ogden,  for  the  consideration  of 
$2300,  conveyed  his  equity  in  said  lots  to  appellee.  May  S. 
Ogden.  The  foreclosure  proceeding  resulted  in  a  decree  on 
September  25,  1897,  for  the  sum  of  $7621.79.  The  decree 
not  having  been  satisfied,  the  premises  were  sold  on  the 
25th  of  October,  1897,  to  appellant  for  $7795.99,  in  full  sat- 
isfaction of  the  decree,  and  the  master  in  chancery  executed 
to  appellant  a  certificate  of  purchase  entitling  him  to  a  deed 
on  January  25,  1899,  imless  redemption  should  1^  made. 
William  C.  Ogden,  who  claimed  to  be  the  owner  of  the 
note  for  $1697.50,  secured  by  a  mortgage  upon  a  part  of 
these  premises,  was  not  made  a  party  to  the  foreclosure  of 
the  trust  deed.  On  January  5,  1897,  and  during  the  pend- 
ency of  the  foreclosure  proceeding,  William  C.  Ogden  filed 
an  original  bill  in  the  Will  county  circuit  court  to  foreclose 
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his  mortgage.  Appellant  and  Edwy  C.  Ogden  and  others 
were  made  parties  defendant  to  the  bill  filed  by  William  C. 
Ogden.  Appellee  was  not  made  a  party  to  this  bill.  The 
William  C.  Ogden  bill  was  dismissed  by  the  circuit  court  of 
Will  county  for  want  of  equity  on  April  22,  1898,  which 
was  about  six  months  after  the  sale  under  the  foreclosure 
of  the  trust  deed.  William  C.  Ogden  appealed  from  the 
decree  dismissing  his  bill  to  the  Appellate  Court,  where  the 
decree  was  affirmed  December  14,  1898,  before  the  time  for 
redemption  had  expired  from  the  sale  under  the  decree  of 
foreclosure  of  the  trust  deed.  William  C.  Ogden  prose- 
cuted a  further  appeal  to  this  court,  and  the  judgment  of 
the  Appellate  Court  was  affirmed  by  the  Supreme  Court  on 
June  17,  1899.  A  petition  for  rehearing  was  filed  by  Wil- 
liam C.  Ogden  and  was  not  finally  disposed  of  until  Octo- 
ber 5,  1899,  which  was  several  months  after  the  expiration 
of  the  time  allowed  by  the  law  for  a  redemption  from  the 
trust  deed  foreclosure  sale.  Both  appellant  and  appellee 
were  interested  in  defeating  the  foreclosure  proceeding  in- 
stituted by  William  C.  Ogden.  The  evidence  shows  that 
appellee  employed  and  paid  counsel  to  defend  against  that 
foreclosure  proceeding  and  that  the  defense  was  success- 
fully interposed  without  any  cost  to  appellant. 

The  foregoing  facts  are  undisputed.  The  controversy 
between  the  parties  relates  entirely  to  facts  now  to  be  stated. 

Appellee  contends  that  she  intended  to  redeem  from 
the  sale  under  the  trust  deed;  that  she  had  frequent  con- 
versations with  appellant  in  regard  to  the  redemption  of 
the  premises,  and  that  the  appellant  assured  her  that  all  he 
wanted  was  the  money  that  he  had  invested  and  the  inter- 
est thereon,  and  that  appellant  frequently  promised  to  ac- 
cept his  money  and  permit  a  redemption,  both  before  and 
after  the  master's  deed  was  issued  to  appellant.  Appellant 
denies  ever  having  made  any  such  promises  to  appellee. 

On  February  i,  1899,  Morrill  Sprague,  an  attorney  at 
the  Will  county  bar,  who  had  represented  the  defense  in 
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the  William  C.  Ogden  litigation,  at  the  request  of  appellee's 
husband  and  appellant  made  an  itemized  statement  of  the 
amount  necessary  to  redeem  from  the  trust  deed  foreclos- 
jire,  from  which  it  appears  that  at  that  time  there  was  due 
for  principal,  interest,  insurance,'  taxes  and  costs,  $8974.18. 
At  that  time  it  was  estimated  by  Mr.  Sprague  that  it  would 
probably  be  nine  months  before  the  William  C.  Ogden  liti- 
gation would  be  finally  disposed  of.  For  the  purpose  of 
preserving  appellee's  right  to  redeem  after  the  termination 
of  the  William  C.  Ogden  litigation,  on  the  said  first  day  of 
February,  1899,  two  instruments  in  writing  were  prepared 
by  Mr.  Sprague  and  executed  between  appellant  and  ap- 
pellee. One  of  these  instruments  on  its  face  purports  to  be 
a  contract  of  sale,  by  which  the  appellant  agreed  to  sell  the 
premises  to  appellee  for  the  sum  of  $8974.18,  provided  said 
sum  of  money,  with  six  per  cent  interest  thereon,  was  paid 
to  him  at  any  time  within  nine  months  from  that  date.  The 
contract  also  provided  that  appellee  should  pay  appellant  as 
rentals  on  the  premises  $100  per  month,  in  advance,  for  a 
term  of  nine  months,  with  the  understanding  that  if  appel- 
lee paid  the  $8974.18  within  the  time  limit  she  should  have 
credit  for  the  amount  paid  as  rentals.  The  other  instru- 
ment executed  between  the  parties  was  an  ordinary  lease, 
by  which  appellant  leased  the  premises  to  appellee  for  a 
rental  of  $100  per  month.  The  evidence  shows  that  appel- 
lee continued  in  the  possession  of  the  premises  and  paid  the 
$100  per  month  for  eight  consecutive  months,  and  that  be- 
fore the  ninth  payment  came  due  appellant  went  to  Mount 
Clemens,  Michigan,  for  treatment  for  rheumatism,  and  that 
he  was  not  at  home  to  receive  the  $too  or  the  balance  of 
the  money  under  the  contract,  although  appellee,  her  hus- 
band and  her  attorney  made  repeated  efforts  to  make  such 
payment  and  close  up  the  transaction.  On  one  occasion 
after  appellant  returned  home  appellee  was  denied  admit- 
tance to  his  home  on  the  ground  that  appellant  was  too  ill 
to  be  seen  about  business  affairs.     Finally,  in  November, 


Oct  'WJ  Ogden  t;.  Stevens.  561 

after  the  nine  months  had  expired,  appellant' had  an  inter- 
view with  Mr.  Sprague  and  tlie  appellee's  husband,  and  he 
again  assured  them  that  he  was  willing  to  carry  out  the 
contract  and  receive  his  money  although  the  time  under  the 
written  agreement  had  expired,  and  on  this  occasion  appel- 
lant received  a  certified  check  for  the  ninth  $ioo  payment. 
The  evidence  shows  that  the  equity  in  these  premises 
was  worth  from  $10,000  to  $20,000,  and  that  appellee  had 
made  a  tentative  arrangement  with  Mr.  O'Connor,  a  broker, 
to  furnish  her  the  necessary  money  to  make  a  redemption 
of  the  property.  Appellee's  husband  had  also  obtained  a 
promise  from  another  loan  agent  who  was  willing  to  fur- 
nish the  money  for  the  redemption  and  take  a  mortgage 
upon  the  property.  Appellee  informed  appellant  that  she 
had  such  arrangements  made  for  the  money  and  was  ready 
and  willing  at  any  time  to  pay  him  all  that  was  due  him, 
but  appellant  told  her  that  there  was  no  hurry  about  the  re- 
demption; that  he  did  not  need  the  money,  and  that  she 
might  just  as  well  pay  him  interest  as  to  pay  it  to  some 
other  person.  The  weight  of  the  evidence  shows  that  on 
all  of  these  occasions  appellant  recognized  his  obligation  to 
take  the  money  and  release  the  property.  During  the  time 
that  appellee  was  occupying  the  premises,  and  while  relying 
on  appellant's  promise  to  accept  his  money,  appellee  spent 
about  $2500  in  taxes,  expenses  and  improvements  upon  the 
premises.  No  payments  were  made  and  none  were  de- 
manded from  November,  1899,  ^^^^^  March,  1900.  On 
the  latter  date  appellant  called  on  appellee  and  presented  a 
written  lease  for  the  premises  and  requested  her  to  sign  it. 
Appellee  declined  to  sigpti  the  lease,  and  told  appellant  that 
she  wanted  him  to  take  his  money  and  release  the  property. 
Appellant  replied  that  he  did  not  want  his  money  at  that 
time  and  that  there  was  no  need  of  going  to  the  trouble 
just  then;  that  he  thought  he  would  reduce  the  rent  to 
$50  a  month,  and  that  it  would  not  make  any  difference 

about  their  arrangement  as  to  the  redemption,  and  with 
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this  understanding  appellee  signed  the  lease,  agreeing  to  pay 
$50  per  month  as  rent.  During  the  succeeding  summer  ap- 
pellant called  at  the  store  of  appellee's  husband  frequently, 
and  on  these  several  occasions  appellee  insisted  upon  a  set- 
tlement and  appellant's  accepting  what  was  due  him  and  re- 
leasing the  property  to  her,  but  appellant,  while  not  refusing 
to  comply  outright,  was  always  ready  with  some  excuse  for 
not  settling  it  then.  In  November  of  that  year  appellant 
came  to  the  drug  store  kept  by  appellee's  husband,  and  ap- 
pellee having  become  suspicious  that  appellant  did  not  in- 
tend to  carry  out  his  promise,  presented  him  with  a  large 
amount  of  money,  purporting  to  be  the  amount  due  him, 
and  demanded  that  he  release  his  claim  upon  the  property. 
Then  for  the  first  time  appellant  flatly  refused,  stating  that 
he  preferred  the  property  to  the  money.  An  altercation 
thereupon  occurred  between  appellant  and  appellee's  hus- 
band, in  which  offensive  language  was  used.  This  was  the 
last  friendly  interview  between  the  parties.  Within  a  short 
time  thereafter  Jerome  P.  Stevens,  a  brother  of  appellant, 
notified  appellee  that  he  had  bought  the  property  and  that 
he  wanted  possession.  Written  notices  to  quit  were  served 
and  legal  proceedings  threatened,  until  finally  appellee  sur- 
rendered the  possession  to  Jerome  P.  Stevens.  Afterwards 
Jerome  P.  Stevens  let  the  property  go  back  to  appellant,  and, 
as  already  stated,  disclaims  all  interest  therein  at  this  time. 

After  the  commencement  of  this  suit  the  Chicago,  Rock 
Island  and  Pacific  Railway  Company  obtained  a  right  of 
way  over  a  portion  of  two  of  the  lots  involved,  and  has, 
pursuant  to  the  order  of  the  county  court,  deposited  $12,- 
500  with  the  county  treasurer  of  Will  county,  which  re- 
mains on  deposit  there,  representing  the  land  condemned  by 
the  railroad  company,  the  title  to  which  will  abide  the  de- 
cision of  this  case. 

The  original  bill  was  filed  in  this  case  on  January  21, 
1905.  Appellant  contends  that  appellee  has  been  guilty  of 
laches  in  commencing  this  suit.     The  city  of  Joliet  passed 
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an  ordinance  requiring  railroads  to  elevate  their  tracks.  In 
order  to  comply  with  this  ordinance  the  Chicago  and  Rock 
Island  company  re-located  a  portion  of  its  line  across  two 
of  the  lots  involved,  which,  it  is  claimed,  greatly  enhanced 
the  value  of  the  property.  Appellant  contends  that  the  fil- 
ing of  the  bill  in  this  case  is  an  afterthought,  due  to  the 
unusual  advance  in  the  value  of  the  property.  It  is  suffi- 
cient to  reply  to  this  contention  that  appellant  does  not  set 
up  the  defense  of  laches  in  his  answer,  and  the  rule  has 
been  frequently  announced  by  this  court  that  the  defense  of 
laches,  to  be  availed  of,  must  be  set  up  by  plea  or  answer, 
so  as  to  afford  complainant  an  opportunity  to  amend  the 
bill  by  inserting  allegations  accounting  for  the  delay.  (Cor- 
yell V.  Klehm,  157  111.  462;  Spalding  v.  Macomb  and  West- 
ern Illinois  Railway  Co.  225  id.  585;  Schnell  v.  City  of 
Rock  Island,  232  id.  89.)  There  are  cases  where  the  ques- 
tion may  be  raised  by  demurrer.  (Kerfoot  v.  Billings,  160 
111.  563.)  But  where  a  defendant  answers  a  bill  and  fails 
to  set  up  laches  he  will  not  be  allowed  to  insist  upon  such 
defense  on  the  hearing. 

It  is  next  contended  by  appellant  that  his  several  prom- 
ises relied  on  by  appellee  were  void  under  the  provision  of 
the  Statute  of  Frauds,  which  is  set  up  and  relied  on  in  his 
answer.  This  position  is  untenable.  A  verbal  agreement 
to  extend  the  time  for  redemption  from  a  judicial  sale  is 
valid  and  not  affected  by  the  Statute  of  Frauds.  (Reigard 
V.  McNeil,  38  111.  400;  Pensoneau  v.  Pulliam,  47  id.  58; 
Union  Mutual  Life  Ins,  Co,  v.  White,  106  id.  67;  Taggart 
V.  Blair,  215  id.  339.)  A  parol  contract  to  extend  the 
period  of  time  allowed  for  a  redemption  from  the  judicial 
sales  has  been  upheld  and  enforced  by  this  court  in  a  num- 
ber of  cases.  (Schoonhoven  v.  Pratt,  25  111.  379;  Nichols 
V.  Otto,  132  id.  91 ;  Union  Mutual  Life  Ins.  Co.  v.  Kirch- 
off,  133  id.  368.)  Courts  of  equity,  in  the  exercise  of  their 
jurisdiction,  have  gone  even  further  than  the  enforcement 
of  clearly  proven  verbal  contracts  for  the  extension  of  a 
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period  of  redemption,  and  have  granted  relief  where  the 
purchaser  has  by  a  course  of  conduct  induced  the  owner  to 
refrain  from  redeeming  within  the  statutory  time  by  fraud- 
ulent representations  or  promises  to  the  purchaser  which 
could  not  be  said  to  constitute  a  contract.  (Henderson  v. 
Harness,  184  111.  520.)  Where  the  owner  of  the  equity  has 
been  induced  to  rely  upon  the  representations  of  the  cred- 
itor until  the  period  of  redemption  has  expired,  a  court  of 
equity  will  grant  relief.  (Taggart  v.  Blair,  supra.)  The 
defense  that  the  alleged  contract  is  void  under  the  Statute 
of  Frauds  cannot  be  sustained. 

Appellant's  most  serious  contention  is  that  the  decree  is 
not  supported  by  the  evidence.  The  weight  of  the  evidence 
supports  the  facts  set  out  in  this  opinion.  Appellee  is  cor- 
roborated by  several  witnesses  as  to  the  promises  of  appel- 
lant that  he  would  accept  the  money  due  and  release  these 
premises.  That  such  was  the  understanding  is  shown  by 
the  evidence  of  Mr.  Sprague,  who  at  the  request  of  the  par- 
ties prepared  a  statement  showing  the  exact  amount  neces- 
sary to  redeem  these  premises  on  February  i,  1899,  the  day 
that  the  written  contracts  were  made.  Mr.  Sprague  testi- 
fies that  the  parties  entered  into  those  contracts  for  the 
purpose  of  preserving  appellee's  equities  and  extending  her 
right  to  redeem  until  the  litigation  concerning  the  William 
C.  Ogden  mortgage  was  determined ;  that  the  parties  had 
no  other  object  in  view  in  executing  the  lease  and  the  so- 
called  sale  contract.  That  appellee  understood  that  she  had 
a  continuing  right  to  redeem  is  shown  by  the  expenditure 
of  money  for  taxes,  improvements  and  in  defense  of  liti- 
gation concerning  the  property.  It  would  not  be  reasonable 
that  an  intelligent  person  would  thus  spend  large  sums  of 
money  upon  property  which  belonged  to  another.  Appel- 
lant was  cognizant  of  these  expenditures,  and  he  knew 
appellee  was  relying  upon  his  promises  in  making  them. 
Under  these  circumstances  it  would  be  a  fraud  upon  appel- 
lee to  thus  induce  her  to  expend  money  in  the  belief  that 
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she  had  a  right  to  redeem  and  then  refuse  to  receive  the 
money  and  release  the  property.  Under  the  evidence  dis- 
closed in  this  record  appellee's  right  to  redeem  might  well 
be  rested  upon  the  doctrine  of  estoppel. 

Appellant  insists  that  by  the  strict  letter  of  the  written 
contract  appellee  only  had  an  option  to  purchase  the  prop- 
erty within  nine  months,  which  she  did  not  exercise,  and 
that  thereafter  she  had  no  further  rights  in  the  premises. 
Conceding  that  the  written  instruments  executed  on  Febru- 
ary I,  1899,  are  susceptible  of  the  construction  contended 
for  by  appellant,  still  courts  of  equity  look  to  the  substance 
rather  than  to  the  form  of  written  instruments,  and  will 
seek  to  discover  and  carry  into  effect  the  real  intention  of 
the  parties  and  enforce  it  according  to  the  sense  in  which 
it  was  understood  by  the  parties,  as  shown  by  their  subse- 
quent acts  and  conduct  with  reference  thereto.  (Pomeroy's 
Eq.  Jur.  sec.  378. )  The  question  now  under  consideration 
being  one  oi  disputed  fact,  the  finding  of  the  trial  judge  to 
whom  the  cause  was  submitted  for  trial  is  entitled  to  great 
weight  with  this  court.  The  witnesses  were  before  the 
chancellor  and  he  had  opportunities  for  observing  their  de- 
meanor while  testifying  which  we  do  not  have.  In  such 
case  the  rule  is  that  the  finding  of  the  trial  court  will  not 
be  set  aside  unless  it  is  manifestly  against  the  weight  of  the 
evidence.  (Higgins  v.  Wisner,  170  111.  220.)  We  are  not, 
however,  required  to  invoke  this  rule  in  the  case  at  bar. 
If  the  question  were  pending  as  an  original  proposition  in 
this  court  we  could  not  reach  any  other  conclusion  than  that 
^the  weight  of  the  evidence  supports  the  allegations  of  appel- 
lee's bill.  We  are  entirely  satisfied  with  the  result  reached 
in  the  court  below,  but  are  of  the  opinion  that  the  court 
erred  in  reference  to  the  matter  of  interest  in  one  re- 
spect. The  court  directed  that  appellant  be  required  to  pay 
interest  at  the  rate  of  six  per  cent  on  the  $12,500  deposited 
by  the  railroad  company  with  the  county  treasurer.  To  re- 
quire the  appellant  to  pay  interest  on  this  simi  of  money  is 
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to  inflict  upon  him  a  penalty  for  defending  this  lawsuit 
While  it  is  true  that  appellee  is  entitled  to  this  money  and 
would  have  received  it  when  it  was  paid  over  had  appellant 
then  conceded  appellee's  claim  and  released  all  right  to  the 
property,  still  we  do  not  think  appellant  should  be  mulcted 
in  damages  beyond  the  ordinary  court  costs,  merely  because 
he  has  sought  to  have  his  rights  litigated.  The  decree  of 
the  circuit  court  will  be  reversed  in  this  respect,  so  that  the 
master,  in  stating  the  account,  will  not  charge  appellant  with 
interest  on  the  $12,500.  In  all  other  respects  the  decree  of 
the  circuit  court  will  be  affirmed. 

Decree  reversed  in  part  and  cause  remanded. 


The  City  of  Princeton  et  al.  Appellants,  vs.  John  A. 

Gustavson,  Appellee. 

Opinion  filed  October  26 ^  ipop, 

1.  Highways — what  is  necessary  to  establish  a  pubUc  street  by 
dedication.  To  establish  a  public  street  by  dedication  there  must 
be  an  intention  on  the  part  of  the  owner  of  the  land  to  dedicate  it 
to  the  public  for  street  purposes  and  an  acceptance  of  the  offered 
dedication  by  the  public,  and  the  proof  of  such  offer  and  accept- 
ance must  be  clear,  satisfactory  and  unequivocal. 

2.  Same — there  can  be  no  acceptance  by  public  of  offer  not  to 
public.  Where  the  proposed  dedication  of  a  strip  of  land  by  the 
owners  is  for  the  benefit  of  private  parties  and  not  for  the  public 
there  can  be  no  acceptance  of  the  offer  by  the  public  such  as  will 
constitute  the  strip  of  land  a  public  street  by  dedication. 

3.  Same — what  is  necessary  to  establish  a  public  street  by  pre- 
scription.  In  order  to  establish  a  public  street  by  prescription  the 
use  and  enjoyment  of  the  land  claimed  as  a  street  must  have  been 
adverse,  under  a  claim  of  right,  exclusive,  continuous,  uninter- 
rupted ^nd  with  knowledge  and  acquiescence  of  the  land  owner. 

4.  Same — the  use  for  which  land  was  set  apart  is,  presumed  to 
continue.  Where  land  is  set  apart  by  the  owner  thereof  as  a  pri- 
vate way,  the  use  of  the  land  for  such  purpose  will  be  presumed 
to  have  been  in  accordance  with  the  original  intent  of  the  parties 
imtil  the  contrary  is  proven. 
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5.  Injunction — when  allowance  of  $soo  as  damages  on  disso- 
lution is  not  excessive.  An  allowance  of  $300  as  damages  upon 
the  dissolution  of  an  injunction  will  not  be  regarded  as  excessive, 
where  it  is  within  the  range  of  the  testimony  and  merely  re- 
imburses the  defendant  for  the  solicitor's  fees  which  he  has  ex- 
pended or  agreed  to  pay  in  procuring  such  dissolution. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the 
Hon.  Richard  M.  Skinner,  Judge,  presiding. 

Ira  C.  Gibons,  City  Attorney,  and  George  S.  Skin- 
ner, for  appellants. 

Watts  A.  Johnson,  and  J.  L.  Spaulding,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  by  appellants  against 
the  appellee,  in  the  circuit  court  of  Bureau  county,  to  en- 
join the  appellee  from  erecting  a  building  and  pair  of  scales 
upon  the  south  twenty  feet  of  lot  30,  in  Stoner's  addition 
to  the  city  of  Princeton,  which  south  twenty  feet  of  lot  30, 
upon  which  said  building  and  scales  were  proposed  to  be 
located,  is  alleged  to  be  a  part  of  one  of  the  public  streets 
of  said  city.  An  answer  and  replication  were  filed  and  a 
hearing  was  had  before  the  chancellor,  and  a  decree  was 
entered  dismissing  the  bill  for  want  of  equity  and  assessing 
the  appellee's  damages  at  $300,  and  the  complainants  have 
prosecuted  an  appeal  to  this  court. 

It  appears  from  the  record  that  in  1854,  and  before  the 
land  in  question  was  platted,  the  owners  thereof  sold  and 
conveyed  what  is  now  lot  28  of  Stoner's  addition  to  the 
city  of  Princeton  to  Robert  T.  Templeton,  describing  the 
same  by  metes  and  bounds,  and  which  conveyance  contained 
the  following  provision:  "Said  parties  of  the  first  part 
further  agree  to  and  with  the  party  of  the  second  part  that 
he  is  to  have  the  right  of  way  of  twenty  feet  in  width  on 
the  south  line  of  said  acre  above  referred  to,  from  Main 
street  to  said  lot  herein  deeded."    The  following  plat  shows 
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the  situation  of  lots  13,  28,  29  and  30,  and  the  adjoining 
streets,  of  Stoner's  addition  to  Princeton : 
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And  the  following  plat  shows  the  situation  of  that  part 
of  Stoner's  addition  to  Princeton  after  lot  13  had  been  sub- 
divided and  a  fifteen-foot  alley  laid  off  upon  the  north  line 
of  said  lot  13 :  ^^ 
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ii'l'yillL^*: 

The  strip  of  land  in  controversy  is  the  twenty-foot  strip 
lying  immediately  north  of  the  fifteen-foot  alley  laid  off 
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across  the  north  side  of  lot  13,  and  runs  from  Main  street 
to  B  street,  a  distance  of  three  hundred  and  twenty  feet, 
across  the  south  end  of  lots  28,  29  and  30.  The  deeds 
through  which  the  present  owners  claim  title  to  lots  28,  29 
and  30,  with  few  exceptions,  contain  provisions  similar  to 
the  deed  for  lot  28  to  Robert  T.  Templeton.  In  about  the 
year  1858  a  lumber  yard  was  located  upon  lot  28,  a  flouring 
mill  upon  lot  29  and  an  elevator  upon  lot  30.  In  1867  the 
lumber  yard,  flouring  mill  and  elevator  were  destroyed  by 
fire.  Since  the  fire  of  1867  lots  28,  29  and  30  have  had  no 
substantial  improvements  thereon,  they  having  been  at  dif- 
ferent times  occupied  by  coal  sheds,  chicken  houses,  corn- 
cribs,  etc.  During  the  time  the  lumber  yard,  flouring  mill 
and  elevator  were  located  upon  said  lots  the  public  traveled 
to  and  from  said  lots  over  the  said  alley  and  the  adjoining 
twenty-foot  strip,  and  since  that  time  the  thirty-five  foot 
strip  has  been  used  as  a  passageway  between  B  street  and 
Main  street  by  the  public  and  by  the  owners  of  said  prem- 
ises and  to  accommodate  the  different  classes  of  business 
located  on  said  premises. 

The  bill  is  filed  on  the  theory  that  said  twenty- foot  strip 
is  a  part  of  a  public  street,  and  is  not  filed  for  the  purpose 
of  establishing  the  right  of  the  respective  owners  of  lots  28 
and  29  to  use  said  twenty- foot  strip  as  a  private  way,  as  a 
means  of  ingress  and  egress  to  and  from  their  lots  from 
Main  street  or  from  B  street 

The  right  to  a  public  street  may  be  acquired  (i)  by 
compliance  with  the  provisions  of  the  statute  with  reference 
to  laying  out  and  establishing  public  streets;  (2)  by  dedi- 
cation; and  (3)  by  prescription.  There  is  no  claim  that 
the  statute  has  been  complied  with  whereby  a  public  street 
has  been  established  over  said  twenty-foot  strip.  If,  there- 
fore, there  is  a  public  street  over  said  twenty-foot  strip  it 
must  be  by  dedication  or  prescription. 

To  establish  a  public  street  by  dedication  three  things 
must  intervene :    ( i )  An  intention  on  the  part  of  the  owner 


570  City  op  Princeton  v,  Gustavson.        [241  DL 

of  the  land  to  dedicate  the  same  to  the  public  for  street  pur- 
pbses;  (2)  an  acceptance  of  the  offer  to  dedicate  the  land 
for  street  purposes  by  the  public;  and  (3)  the  proof  as  to 
the  offer  of  dedication  by  the  owner,  and  the  acceptance  of 
such  offer  by  the  public,  must  be  clear,  satisfactory  and  un- 
equivocal. In  this  case  the  record  shows  that  the  dedication 
of  the  twenty-foot  strip  was  made  by  the  owners  for  the 
benefit  of  the  proprietors  of  such  lots  and  not  for  the  bene- 
fit of  the  public.  We  think  it  clear,  therefore,  imder  the 
doctrine  announced  by  this  court  in  Illinois  Ins,  Co.  v.  Lit- 
tlefield,  67  111.  368,  City  of  Chicago  v.  Chicago,  Rock  Island 
and  Pacific  Railway  Co.  152  id.  561,  and  City  of  Chicago 
V.  Borden,  190  id.  430,  there  was  no  offer  to  dedicate  said 
twenty-foot  strip  to  the  public  for  a  public  street,  and  that 
there  could,  therefore,  have  been  no  acceptance  thereof  by 
the  public. 

In  order  to  establish  a  street  by  prescription  the  use  and 
enjoyment  of  the  land  claimed  as  a  street  must  have  been 
adverse  under  a  claim  of  right,  exclusive,  continuous,  un- 
interrupted, and  with  the  knowledge  and  acquiescence  of 
the  owner  of  the  land.  (City  of  Chicago  v.  Chicago,  Rock 
Island  and  Pacific  Railway  Co.  supra,)  In  this  case  the 
strip  was  originally  set  apart  by  the  owners  thereof  as  a 
private  way,  and  the  use  thereof  will  be  presumed  to  have 
been  in  accordance  with  the  original  intent  of  the  parties. 
In  Illinois  Ins,  Co,  v.  Littlefield,  supra,  it  was  said  (p.  373)  : 
"The  use  will  be  presumed  to  have  been  in  accordance  with 
the  intention  of  the  owner,  and  when  the  way  is  opened  as 
a  private  passway,  and  that  fact  clearly  appears,  it  cannot 
be  converted  into  a  public  highway  by  the  mere  use  there- 
of, no  matter  how  long  that  use  may  be  continued." 

We  are  of  the  opinion  that  the  evidence  wholly  fails  to 
establish  said  twenty-foot  strip  to  have  been  acquired  by 
the  public  as  a  public  street  by  prescription.  The  use  of 
said  twenty-foot  strip,  as  disclosed  by  the  evidence,  is  en- 
tirely consistent  with  the  view  that  its  use  was  merely  per- 
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missive.     We  are  of  the  opinion,  therefore,  that  the  trial 
court  properly  dismissed  the  bill. 

The  court,  on  the  dissolution  of  the  injunction,  allowed 
the  appellee,  as  damages,  the  sum  of  $300.  This  amount 
was  fairly  within  the  range  of  the  testimony,  and  only  re- 
imbursed appellee  for  the  solicitor's  fees  which  he  had  ex- 
pended or  agreed  to  pay  in  procuring  a  dissolution  of  the 
injunction,  and  was  not  excessive.  Lambert  v.  Alcorn,  144 
111.  313;  Dempster  v.  Lafisingh,  234  id.  381. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  PEOPI.H  ex  rel.  John  E.  George,  County  Treasurer, 
Appellant,  vs.  J.  N.  Nelms,  Admr.,  Appellee. 

Opinion  filed  October  26 ,  ipop. 

1.  Inheritance  tax — section  2  of  Inheritance  Tax  act  does  not 
exempt  remainders  after  life  estates.  Section  2  of  the  Inheritance 
Tax  act  is  not  intended  to  exempt  remainders  after  life  estates, 
but  only  certain  life  estates  as  specifically  provided  in  that  section. 

2.  Same — what  is  the  "beneficial  interest^'  of  a  child  in  real  es- 
tate. Under  section  i  of  the  Inheritance  Tax  act,  where  a  person 
dies  intestate,  leaving  a  widow  and  one  child,  the  "beneficial  in- 
terest" of  the  child  in  the  real  estate  is  the  value  of  such  real  es- 
tate after  deducting  the  cash  value  of  the  widow's  dower  therein. 
{In  re  Estate  of  Kingfnan,  220  111.  563,  explained.) 

3.  Same — person  should  be  taxed  only  on  the  beneficial  inter- 
est he  receives.  The  intention  of  the  legislature,  as  evidenced  by 
sections  i  and  2  of  the  Inheritance  Tax  act,  is  that  a  person  shall 
be  taxed  only  on  the  beneficial  interest  which  he  receives. 

Appeal  from  the  County  Court  of  Christian  county; 
the  Hon.  J.  H.  Morgan,  Judge,  presiding. 

Arthur  Yockey,  State's  Attorney,  (LesuH  J.  Tay- 
i,OR,  and  James  M.  Taylor,  of  counsel,)  for  appellant: 

No  deductions  can  be  made  for  the  intermediate  estate 
of  the  widow  in  the  total  appraised  value  of  the  realty  tax- 
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able  under  the  law,  in  fixing  the  amount  of  the  inheritance 
tax  to  be  assessed  against  the  lineal  heir.  In  re  Estate  of 
Kingman,  220  111.  563;   Kurd's  Stat  chap.  120,  sec  366. 

Under  the  law  there  can  be  no  deductions  made  for  a 
life  estate  or  any  intermediate  estate,  except  where  the  re- 
mainder goes  to  the  collateral  heirs,  to  a  stranger  to  the 
blood  or' to  a  body  politic  or  corporate,  in  which  case  the 
value  of  the  preceding  estate  is  first  to  be  deducted  and  the 
tax  extended  on  the  remainder,  only.  In  re  Estate  of  King-- 
man,  220  111.  563. 

The  clause  in  section  i  of  the  Inheritance  Tax  act,  "or 
remainder  to  the  collateral  heir,"  etc.,  should  be  read  "and 
remainder,"  etc.  Billings  v.  People,  189  111.  472;  Ayers 
V.  Title  and  Trust  Co.  187  id.  42. 

James  H.  Forrester,  (W.  H.  Nei.ms,  of  counsel,)  for 
appellee : 

Upon  the  death  of  a  person  intestate,  leaving  a  widow 
and  a  sole  lineal  heir  him  surviving,  in  fixing  the  amount 
of  the  inheritance  tax  to  be  paid  by  the  widow  there  is  no 
exemption  from  the  tax  in  favor  of  the  widow,  for  the  in- 
termediate life  estate  of  the  widow,  by  virtue  of  her  right 
of  dower,  but  instead  the  same  is  immediately  chargeable 
as  taxable  property  against  the  widow  upon  the  death  of 
the  decedent.  Billings  v.  People j  189  111.  472;  Ayers  v. 
Title  and  Trust  Co,  187  id.  42. 

Upon  the  death  of  a  person  intestate,  leaving  him  sur- 
viving a  widow  and  a  sole  lineal  heir,  in  fixing  the  amount 
of  the  inheritance  tax  to  be  assessed  against  the  lineal  heir 
a  deduction  should  be  made  of  the  cash  value  of  the  life 
estate  of  the  widow,  taken  by  her  by  virtue  of  her  right  of 
dower,  from  the  total  appraised  value  of  all  the  realty  of 
which  the  decedent  died  seized.  Billings  v.  People,  189  111. 
472 ;  Ayers  v.  Title  and  Trust  Co,  187  id.  42 ;  In  re  Estate 
of  Kingman,  220  id.  563. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  judgment  of  the  county 
court  of  Christian  county  fixing  the  inheritance  tax  on  the 
beneficial  interest  received  by  Lillian  E.  Barnes  from  the 
estate  of  her  father,  William  E.  Barnes.  The  latter  died 
intestate  October  i,  1907,  leaving  him  surviving  his  widow, 
Beulah  May  Barnes,  and  one  child,  the  said  Lillian  E.  The 
personal  property  was  valued  at  $21,450.38  and  the  real  es- 
tate at  $29,303.  The  cash  value  of  the  widow's  dower  in 
said  real  estate  was  fixed  at  $6648.85.  The  only  question 
involved  in  this  appeal  is  whether  the  cash  value  of  the 
widow's  dower  should  have  been  deducted  from  the  bene- 
ficial interest  of  the  daughter  in  the  real  estate  in  fixing  her 
inheritance  tax.  The  county  court  deducted  the  amount. 
From  that  judgment  this  appeal  was  perfected: 

Under  section  i  of  the  Inheritance  Tax  law  (Kurd's 
Stat.  1908,  p.  18 1 9,)  it  is  provided  that  when  the  beneficial 
interest  to  any  property  or  income  therefrom  shall  pass  by 
will  or  by  the  intestate  laws  of  this  State  to  or  for  the  use 
of  any  child  of  the  testator  or  intestate  such  interest  shall 
be  subject  to  the  tax.  Wh^t  is  the  beneficial  interest  re- 
ceived by  the  daughter?  This  court  has  held  in  Billings  v. 
People,  189  111.  472,  that  the  dower  interest  of  the  widow 
is  subject  to  the  tax.  Beyond  question  the  beneficial  in- 
terest that  the  daughter  receives  in  the  real  estate  left  by 
her  father  is  the  value  of  such  real  estate  after  deducting 
the  cash  value  of  the  widow's  dower. 

It  is  earnestly  argued  that  this  court  held  in  In  re  Es- 
tate of  Kingman,  220  111.  563,  that  such  dower  interest 
should  not  be  deducted  in  fixing  and  taxing  the  value  of 
the  remainder  that  is  to  go  to  the  daughter.  The  estate 
in  that  case  was  for  years  and  not  for  life,  and  while  there 
are  some  expressions  in  the  opinion  that  tend  to  support 
appellant's  argument  in  this  regard,  the  question  here  under 
discussion  was  not  involved  or  decided  in  that  case.     Sec- 
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tion  2  of  the  Inheritance  Tax  law  is  not  intended  to  ex- 
empt remainders  after  the  life  estate,  but  only  certain  life 
estates  as  specifically  provided  in  that  section.  It  is,  how- 
ever, provided  in  that  section  that  the  person  who  receives 
the  remainder  after  such  life  estate  shall  not  be  compelled 
to  pay  the  tax  immediately,  if  he  desires  to  give  a  bond 
that  the  tax  will  be  paid  when  he  comes  into  actual  pos- 
session of  the  property.  In  Ayers  v.  Chicago  Title  and 
Trust  Co.  187  III.  42,  this,  court,  in  discussing  the  meaning 
of  section  2,  said  (p.  54)  :  "We  hold  that  the  right  to 
succession,  under  a  will,  to  an  estate  in  remainder  is  liable 
to  be  taxed,  the  valuation  to  be  made  as  of  the  date  of  the 
death  of  the  testator,  and  the  value  to  be  taken  of  the  es- 
tate of  the  decedent  less  the  value  of  the  life  estate,  and 
where  the  remainder-men  do  not  or  cannot  malce  an  elec- 
tion, as  provided  by  section  2,  the  tax  must  be  paid  in  ac- 
cordance with  the  provisions  of  that  section.  We  further 
hold  that  where,  as  under  the  provisions  of  the  will  in  tliis 
case,  there  is  no  provision  for  the  remainder  going  to  col- 
lateral relatives  *  *  *  there  is  no  one  to  make  an  elec- 
tion and  the  tax  on  the  remainder  becomes  due." 

Obviously,  under  sections  i  and  2  of  the  Inheritance 
Tax  law  as  construed  by  this  court  in  the  cases  heretofore 
cited,  the  legislature  intended  that  a  person  should  be  taxed 
only  on  the  beneficial  interest  that  he  receives.  The  only 
beneficial  interest  in  the  real  estate  that  passed  to  the  daugh- 
ter in  this  case  from  her  father's  estate  was  the  value  of 
this  real  estate  less  the  value  of  the  dower  interest  of  the 
mother.  The  county  court  decided  rightly  in  deducting  the 
cash  value  of  said  dower  when  fixing  the  beneficial  inter- 
est received  by  and  taxed  against  the  daughter. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  afhmied. 
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The  Peopi^e  ex  rel.  J.  James  O'Connor,  Relator,  vs.  Jo- 
seph F.  Haas  et  al.  Respondents. 

Opinion  filed  October  26,  ipop. 

This  case  is  controlled  by  the  decision  in  People  v.  Strassheim, 
240  111.  279. 

Originai,  petition  for  mandamus, 

m 

ShurtlE^f  &  Heizer,  for  relator. 

Harry  A.  Lewis,  and  Wiluam  F.  Struckmann,  for 
respondent  Haas ;  Mann  &  Miller,  for  other  respondents. 

Per  Curiam:  This  was  an  original  proceeding  com- 
menced in  this  court  for  a  writ  of  mandamus  to  compel 
Joseph  F.  Haas,  as  county  clerk  of  Cook  county,  to  cause 
to  be  printed  upon  the  primary  ballots  of  the  republican 
party  in  Cook  county,  for  the  primary  election  to  be  held 
on  the  13th  day  of  April,  1909,  the  relator's  name  as  a 
candidate  for  circuit  judge,  and  involved  the  construction 
of  certain  provisions  of  "An  act  to  provide  for  holding 
primary  elections  by  political  parties,"  usually  called  the 
"Primary  Election  law  of  1968." 

Since  this  case  was  taken  under  advisement  an  opinion 
has  been  filed  in  the  case  of  People  v.  Strassheim,  240  111. 
279,  wherein  said  act  was  held  to  be  unconstitutional  and 
void.  It  will  therefore  be  unnecessary  to  consider  the  ques- 
tions argued  by  the  respective  parties  in  the  briefs  filed  in 
this  cause,  and  the  writ  of  mandamus^  as  prayed  for,  will 

^^  ^^^^^-  Writ  denied. 
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WAI.TER  O'RouRKS,  Appellee,  vs.  E1.U0TT  W.  Sproul, 

Appellant. 

Opinion  filed  October  26,  ipop. 

1.  Pi^EADiNG — after  verdict  all  intendments  are  to  be  taken  in 
favor  of  the  pleading.  After  verdict,  on  motion  in  arrest  of  judg- 
ment or  on  appeal,  everything  which  by  fair  and  reasonable  in- 
tendment may  be  inferred  from  the  general  averments  of  the 
declaration  will  be  presumed. 

2.  Same — when  declaration  in  personal  injury  case  is  sufficient 
after  verdict,  A  declaration  averring  that  the  defendant  was  en- 
gaged, as  a  contractor,  in  doing  certain  work  upon  a  building  of 
which  he  was  not  the  owner,  and  that  the  plaintiff,  though  not 
employed  by  the  defendant,  was  employed  to  do  certain  other  work 
upon  the  same  building,  raises  the  implication,  which  is  sufficient 
after  verdict,  that  the  plaintiff  was  employed  by  some  one  having 
authority  and  that  he  was  working  in  the  building  in  pursuance  of 
such  employment. 

3.  Negligence — contractor  owes  duty  to  other  persons  working 
on  same  building.  One  engaged  in  the  construction  of  a  building 
as  a  contractor  owes  to  other  persons,  not  his  employees,  at  work 
upon  the  same  building  and  using  reasonable  care  for  their  own 
safety,  the  duty  of  using  reasonable  care  to  avoid  injuring  them. 

4.  Same — when  question  of  assumed  risk  is  not  involved.  As 
between  a  contractor  engaged  in  constructing  a  building  and  a  per- 
son, not  his  employee,  who  is  at  work  upon  the  same  building,  no 
such  relation  exists  as  will  relieve  the  contractor  from  liability  for 
an  injury  to  such  person  occasioned  by  the  contractor's  negligence, 
and  the  question  of  assumed  risk  is  not  involved. 

5.  Same — person  not  bound  to  anticipate  that  another  will  be 
negligent.  One  employed  upon  a  building  is  not  bound  to  antici- 
pate that  servants  of  another  master  doing  other  work  upon  the 
same  building  will  perform  their  work  in  a  negligent  manner,  and 
it  is  a  question  for  the  jury,  under  the  evidence,  whether  he  had 
any  reason  to  anticipate  danger  to  himself  in  the  absence  of  neg- 
ligence upon  the  part  of  the  other  servants. 

6.  Instructions — instruction  may  assume  what  could  not  be 
controverted.  It  is  not  error  for  an  instruction  in  a  personal  in- 
jury case  to  assume  that  the  plaintiff  was  rightfully  working  on  a 
certain  building  and  that  the  defendant  owed  a  duty  to  exercise 
care  not  to  injure  him,  where  there  could  be  no  controversy,  on 
the  evidence,  as  to  such  matters. 
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7.  Appeals  and  errors — when  error  in  refusing  to  admit  testi- 
mony is  harmless.  Error  in  refusing  to  allow  a  witness  to  testify 
on  a  certain  point  is  not  prejudicial,  where  such  testimony,  had  it 
been  admitted,  could  not  have  affected  the  verdict 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  George  A.  Dupuy,  Judge, 
presiding. 

O'DoNNELL,  DiLWN  &  T001.EN,  and  Reynoujs  & 
PuRKHiSER,  for  appellant. 

Pringi^e,  Northup  &  Terwiluger,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  First  District  affirming  a  judgment  recovered 
by  William  O'Rourke  in  the  superior  court  of  Cook  county 
against  Elliott  W.  Sproul  for  personal  injuries. 

The  appellant  was  the  contractor  for  the  mason  work 
of  a  power  house  which  the  South  Side  Elevated  Railroad 
Company  was  erecting  in  the  city  of  Chicago.  The  appel- 
lee was  a  boiler  maker  in' the  employ  of  the  Hamler  Boiler 
Company,  which  was  engaged  in  putting  in:  a  row  of  hop- 
pers under  the  boiler  room  of  the  power  house  for  the  pur- 
pose of  receiving  the  ashes  from  the  furnaces.  The  power 
house  consisted  of  an  engine  room  and  a  boiler  room  on 
the  main  floor,  with  a  basement  under  both  rooms.  The 
boiler  room  occupied  the  whole  of  the  east  part  of  the  main 
floor  and  its  floor  was  supported  by  I-beams.  The  west 
side  of  the  floor  was  concreted  to  within  a  short  distance 
of  the  row  of  hoppers,  which  extended  north  and  south  the 
length  of  the  room,  about  fifteen  or  eighteen  feet  west  of 
the  east  wall.  The  floor  east  of  the  row  of  hoppers  was 
covered  with  rough  two-inch  planks  laid  close  together. 
The  hoppers  were  made  of  sheet  iron,  were  about  ten  by 

S41  — 17 
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twelve  feet  in  dimension  at  the  top,  were  riveted  to  the 
I-beams  under  the  main  floor  and  reached  to  the  floor  of 
the  basement  Appellee  was  working  in  one  of  these  hop- 
pers on  the  day  of  his  injury.  The  top  of  the  hopper  was 
partly  covered  by  four  or  five  two-inch  planks  extending 
north  and  south,  with  spaces  of  twelve  or  fourteen  inches 
between  them.  Lying  diagonally  across  these  planks,  rest- 
ing partly  on  the  east  part  of  the  floor  and  partly  on  the 
two  east  planks  and  extending  over  the  edge  of  the  second 
plank,  was  an  eight-foot  railroad  tie.  Employees  of  the 
defendant  were  engaged  in  taking  down  a  scaffold  which 
stood  against  the  inside  of  the  east  wall  of  the  boiler  room. 
It  consisted  of  upright  planks  sixteen  feet  long,  twelve 
inches  wide  and  two  inches  thick,  to  which  were  nailed 
cross-pieces  of  the  same  kind  of  plank  about  eight  or  ten 
feet  long,  one  end  of  each  cross-piece  being  inserted  in  the 
wall.  The  last  t>^o  uprights  fell  over  west,  away  from  the 
wall,  and  knocked  the  railroad  tie  into  the  hopper.  Appel- 
lee was  just  leaving  the  hopper  by  an  opening  thirteen  by 
eighteen  inched  at  the  bottom,  putting  his  feet  out  first, 
when  the  tie  fell  on  his  hand,  crushing  it  and  causing  a 
serious  and  permanent  injury. 

It  is  first  insisted  that  the  declaration  is  insufficient  to 
sustain  the  judgment  because  no  count  thereof  states  a 
cause  of  action  against  the  appellant.  The  declaration  con- 
tained three  counts,  the  first  of  which  alleged  that  "the 
defendant  was  engaged  in  the  construction  of,  and  was  as- 
sisting, as  a  contractor  and  otherwise,  in  the  construction 
of,  a  certain  building,  to-wit,  a  power  house  for  the  South 
Side  Elevated  Railroad  Company,  and  was  employing  cer- 
tain servants  then  and  there  in  said  work,  and  had  charge 
of  and  was  using  in  said  work,  on  the  interior  of  the  said 
building,  certain  servants  then  and  there  in  said  work,  and 
had  charge  of  and  was  using  in  said  work,  on  the  interior 
of  said  building,  certain  scaffolding  made  of  planks  and 
boards,  and  the  plaintiff  was  then  and  there  employed  (but 
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not  by  the  defendant)  in  and  about  a  certain  ash  hopper 
therein,  which  fact  was  then  and  there  well  known  to  the 
defendant  and  his  said  servants,  or  might  have  been  known 
to  them  by  the  exercise  of  ordinary  care  on  their  part ;  that 
it  became  and  was  the  duty  of  the  defendant,  by  his  ser- 
vants in  that  behalf,  then  and  there  to  use  ordinary  and 
reasonable  care  in  and  about  the  work  of  the  defendant,  so 
as  not  to  injure  the  plaintiff  and  so  as  to  not  expose  him 
to  unreasonable  danger,  yet  the  defendant,  not  regarding 
his  duty  in  that  behalf,  by  his  said  servants,  then  and  there 
negligently  knocked,  pushed  and  pulled  down  a  part  of  said 
scaffold  and  the  planks  and  boards  thereof,  and  suffered 
the  same  to  fall  with  great  force  down  to  arid  upon  a  cer- 
tain timber  then  and  there,  whereby  said  timber  was  then 
and  there  caused  to  fall  with  great  force  and  violence  upon 
and  against  the  plaintiff,  who  was  then  and  there  and  at 
all  times  herein  mentioned  in  the  exercise  of  due  care  for 
his  own  safety ;  in  consequence  thereof  the  plaintiff's  right 
hand  was  then  and  there  crushed  and  shattered  by  said  tim- 
ber, so  that  9  part  of  said  hand  had  to  be  and  was  ampu- 
tated," etc.  The  second  and  third  counts  are  substantially 
the  same  as  the  first',  except  that  the  negligence  chsirged  in 
the  second  is  the  failure  to  use  any  appliance  in  lowering 
the  scaffold,  to  check  its  sudden  and  forcible  fall,  and  the 
third  alleges  a  failure  to  warn  appellee  before  causing  the 
scaffold  to  fall. 

It  is  said  that  the  declaration  contains  no  allegation  of 
any  relation  from  which  the  law  implies  any  special  duty 
from  the  appellant  to  the  appellee,  no  allegation  of  facts 
from  which  the  law  will  imply  a  general  duty  by  the  ap- 
pellant to  use  reasonable  care  to  avoid  injuring  the  appel- 
lee, and  no  allegation  of  any  act  done  or  omitted  which 
amounted  to  a  failure  to  use  such  reasonable  care.  Con- 
trary to  the  rule  where  a  declaration  is  demurred  to,  in  the 
consideration  of  this  question  all  intendments  are  to  be 
taken  in  favor  of  the  pleading.    After  verdict,  on  motion 
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in  arrest  of  judgment,  or  on  appeal,  everything  which  by 
fair  and  reasonable  intendment  may  be  inferred  from  the 
general  averments  of  the  declaration  will  be  presumed.  It 
is  averred  that  the  appellant  was  engaged,  as  a  contractor, 
in  doing  certain  work  in  a  building  of  which  he  was  not 
the  owner.  It  also  appears  that  appellee  was  at  the  same 
time  employed  to  do  certain  other  work  in  the  same  build- 
ing. The  sufficiency  of  the  allegation  was  not  questioned 
by  demurrer,  and  from  it  the  implication  arises,  which  is 
sufficient  after  verdict,  that  the  employment  of  appellee  at 
the  time  and  place  was  by  some  one  having  authority  so 
to  employ  him  and  that  he  was  there  in  pursuance  of  such 
employment.  One  engaged  in  the  construction  of  a  build- 
ing owes  to  another  engaged  in  the  same  work  and  ex- 
ercising due  care  for  his  own  safety  the  duty  of  using 
reasonable  care  to  avoid  injuring  him.  {Flanagan  v.  Welh 
Bros.  Co.  237  111.  82;  Langan  v.  Bnos  Fire  Escape  Co. 
^33  id.  308.)  The  declaration  averred  appellant's  knowl- 
edge of  appellee's  presence,  and  if  by  his  servants  he  did 
his  work  in  such  a  manner  as  to  throw  the  timber  down 
upon  the  appellee,  it  was  a  question  to  be  determined  from 
the  evidence  whether  he  was  guilty  of  negligence.  We  re- 
gard each  of  the  counts  as  sufficient  after  a  verdict  for 
the  plaintiff. 

It  is  insisted  that  it  was  error  to  refuse  a  peremptory 
instruction  to  find  for  the  defendant  because  the  appellee 
was  guilty  of  contributory  negligence.  The  appellee  was 
not  bound  to  anticipate  negligence  on  the  part  of  those 
engaged  in  taking  down  the  scaffold.  It  was  a  question 
for  the  jury  whether  appellee  had  any  reason  to  anticipate 
danger  to  himself  in  the  absence  of  negligence  on  the  part 
of  appellant's  servants.  The  question  of  assumed  risk  is 
not  involved.  The  appellee  was  not  the  servant  of  appel- 
lant. No  relation  existed  between  them  which  would  re- 
lieve the  appellant  from  liability  for  any  injury  occasioned 
by  his  negligence.    Shofiinger  Co.  v.  Mann,  219  111.  242. 
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Appellant's  objections  to  the  seventh,  eighth  and  ninth 
instructions  given  at  appellee's  request  are  based  upon  the 
hypothesis  that  the  various  counts  of  the  declaration  failed 
to  state  a  cause  of  action  and  that  the  instructions  ignored 
the  defense  of  assumption  of  risk.  What  has  already  been 
said  disposes  of  these  objections  adversely  to  appellant's 
contention. 

The  tenth  instruction  is  objected  to  because  it  assumed 
that  the  appellee  was  rightfully  working  on  the  premises 
and  that  the  appellant  owed  him  the  duty  to  exercise  care 
and  caution  for  his  safety.  There  could  be  no  controversy, 
on  the  evidence,  as  to  appellee's  right  to  be  wherfe  he  was 
or  as  to  appellant's  duty  to  him,  and  the  assumption  in  re- 
gard thereto  was  therefore  not  erroneous.  The  objection 
that  the  instruction  is  not  limited  by  reference  to  the  dec- 
laration is  mistaken.  The  words  "said  failure  or  omis- 
sion," in  the  latter  part  of  the  instruction,  are  limited  by 
the  previous  reference  to  the  declaration.  The  same  ob- 
jections are  made  to  the  sixteenth  instruction.  It  is  im- 
material whether  the  reference  to  the  declaration  in  that 
instruction  is  as  broad  as  claimed  or  not,  for  the  reason 
that  the  only  negligence  mentioned  in  that  instruction  is 
that  specifically  charged  in  the  declaration. 

The  twenty-second  instruction  is  criticised,  but  we  do 
not  regard  it  as  objectionable. 

Complaint  is  made  of  the  action  of  the  court  in  regard 
to  the  testimony  of  Peter  Hesprich,  one  of  the  two  men 
engaged  in  taking  down  the  scaffold.  After  testifying  as 
to  the  manner  in  which  the  scaffold  was  taken  down  and 
that  ropes  were  used  in  lowering  all  the  uprights  except 
the  last  two,  which  were  shaken  loose  and  thrown  down 
without  ropes,  he  was  asked  if  there  was  any  other  way 
of  taking  down  the  last  two  uprights;  if  he  knew  how 
they  were  always  taken  down  in  that  kind  of  a  scaffold; 
whether  ropes  were  ever  used,  and  what  would  be  the  re- 
sult of  using  ropes.    The  appellee's  complaint  was  of  neg- 
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ligence  in  taking  down  the  scaffold,  and  he  introduced  the 
testimony  of  a  witness  as  to  the  customary  method  of  doing 
such  work.  Several  of  appellant's  witnesses  testified  on  the 
same  point.  The  appellant  should  have  been  permitted  to 
examine  the  witness  Hesprich  also  on  this  point,  though 
some  of  the  questions  asked  were  open  to  objection.  The 
error,  however,  we  do  not  regard  as  prejudicial  to  the  ap- 
pellant, for  the  testimony  of  this  witness,  if  received,  could 
not  have  affected  the  verdict 

The  judgment  will  be  affirmed.    ^„rf^,„^  ^^,a. 


Louis  P.  Tebow,  Appellee,  vs.  The  Wiggins  Ferry  Com- 
pany et  ai  Appellants. 

Opinion  filed  October  26,  ipop. 

1.  Evidence — if  testimony  is  immaterial,  alleged  error  in  admit- 
ting it  will  not  reverse.  In  a  personal  injury  case,  if,  as  claimed 
by  the  defendant,  the  question  of  what  kind  of  work  the -plaintiff 
had  been  doing  for  his  employer  previous  to  the  time  of  the  acci- 
dent is  immaterial,  alleged  error  in  permitting  the  plaintiff  to  state 
what  such  previous  employment  was  cannot  be  prejudicial  and  is 
not  ground  for  reversal. 

2.  Same — testimony  cannot  be  complained  of  on  appeql  if  a&- 
stract  of  record  shous  no  objection  thereto.  Alleged  error  in  per- 
mitting the  plaintiff  in  a  personal  injury  case  to  show  that  he  was 
instructed  by  his  foreman  to  unload  a  car  of  cinders  in  a  certain 
manner,  without  requiring  him  to  show  that  the  defendants  had 
any  notice  of  the  manner  it  was  being  unloaded  or  of  the  fore- 
man's instructions,  cannot  be  availed  of  an  appeal,  where  the  ab- 
stract of  record  shows  no  objection  to  such  testimony. 

3.  Same — what  tends  to  show  negligence  in  switching  a  partly 
unloaded  car.  Evidence  tending  to  show  that  the  defendant  com- 
pany coupled  a  switch  engine  onto  a  partly  unloaded  car  of  cin- 
ders which  it  had  placed  for  unloading  two  days  before,  and  that 
after  moving  the  car  some  distance  suddenly  stopped  it  on  a  sharp 
curve,  the  outside  rail  of  which  was  much  higher  than  the  lower 
one,  and  that  the  car,  which  had  been  unloaded  on  one  side,  only, 
tipped  over  as  the  unloaded  cinders  settled  to  the  lower  side,  tends 
to  show  negligence  in  handling  the  car. 
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4.  Negi,igenc£ — when  question  of  defendant's  notice  of  condi- 
tion of  car  is  one  of  fact.  Whether  the  defendant  company  was 
charged  with  notice  that  a  car  of  cinders  was  unloaded  on  one 
side,  only,  is  a  question  of  fact  and  not  of  law,  where  the  defend- 
ant had  placed  it  for  unloading  and  two  days  later  coupled  onto 
it  in  its  partly  Unloaded  condition  and  was  engaged  in  switching 
the  car  when  it  tipped  over. 

5.  Same — fact  that  someone  else  is  also  negligent  is  no  defense. 
Even  though  it  may  have  been  negligence  for  the  plaintiff's  em- 
ployer to  instruct  the  plaintiff  to  unload  cinders  from  one  side  of 
a  car,  only,  and  that  such  condition  of  the  car  was  partly  the  cause 
of  its  turning  over  when  the  defendant  was  switching  it,  yet  if  the 
defendant's  negligence  in  the  manner  of  handling  the  car  also  con- 
tributed to  its  tipping  over,  the  alleged  negligence  of  plaintiff's  em- 
ployer does  not  excuse  the  liability  of  the  defendant. 

6.  Instructions — when  instruction  is  not  misleading.  An  in- 
struction advising  the  jury  that  if  the  defendant  was  gfuilty  of  the 
negligence  charged  in  the  declaration  and  such  negligence  caused 
the  plaintiff's  injuries,  then  the  fact,  if  it  was  a  fact,  that  the 
plaintiff's  employer  was  also  guilty  of  negligence  in  ordering  him 
to  unload  the  car  in  a  certain  way  was  no  defense,  is  not  mislead- 
ing, as  giving  the  jury  to  understand  that  the  manner  in  which 
the  car  was  unloaded,  even  if  it  caused  it  to  tip  over,  was  no  de- 
fense, particularly  where  another  instruction  required  the  jury  to 
find  defendant  not  guilty  if  they  found  that  the  sudden  stopping 
of  the  car  on  a  sharp  curve  was  not  the  cause  of  its  tipping  over. 

7.  App£ai«s  and  errors — Appellate  Court's  judgment  of  aMrm- 
ance  settles  fact  of  negligence.  If  there  is  any  evidence  sufficient 
to  go  to  the  jury  upon  the  question  of  the  defendant's  negligence, 
the  fact  of  such  negligence  is  settled  by  the  judgment  of  the  Ap- 
pellate Court  upholding  the  conclusions  of  the  jury  and  trial  court. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  St.  Clair  county ;  the  Hon.  R.  D.  W.  H01.DER, 
Judge,  presiding. 

Kramer,  Kramer  &  Campbei.!.,  for  appellants: 

There  can  be  no  recovery  for  injuries  caused  by  the 
negligence  of  a  defendant  if  the  plaintiff's  negligence  con- 
tributed in  any  degree  to  the  injury.    Railroad  Co,  v.  Bl- 
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dridge,  151  III  549;   Railroad  Co.  v.  Dewey,  26  id.  255; 
I  Shearman  &  Redfield  on  Negligence,  sec.  93. 

A  person  has  no  right  to  knowingly  expose  himself  to 
the  danger  and  then  recover  damages  for  injury  which  he 
might  have  avoided  by  the  use  of  reasonable  precaution. 
Lovenguth  v.  Bloomington,  71  111.  238;  Wilson  v.  Rail- 
road Co.  210  id.  603;  Railway  Co.  v.  Cossar,  203  id.  609. 

The  only  duty  owed  by  a  railroad  company  to  a  tres- 
passer or  licensee  is  to  refrain  from  wantonly  or  willfully 
injuring  him,  and  to  use  reasonable  care  to  avoid  injury 
to  him  after  he  is  discovered  to  be  in  peril.  Railroad  Co. 
v.  Bicker,  202  111.  556;  Thompson  v.  Railway  Co.  226  id. 
542;  Casey  v.  Adams,  234  id.  350. 

To  constitute  actionable  negligence  these  three  elements 
must  concur  to  make  out  a  cause  of  action :  ( i )  The  exist- 
ence of  the  duty  on  the  part  of  the  defendant  to  protect 
the  plaintiff  from  the  injury  of  which  he  complains;  (2) 
a  failure  of  the  defendant  to  perform  that  duty;  and  (3) 
an  injury  to  the  plaintiff  resulting  from  such  failure.  And 
the  absence  of  any  of  these  elements,  either  in  the  declara- 
tion or  proof,  renders  the  declaration  insufficient  to  sustain 
a  judgment  for  negligence,  even  after  the  verdict,  or  the 
proof  to  establish  a  cause  of  action  involving  actionable 
negligence.    McAndrews  v.  Railway  Co.  222  111.  232. 

H.  E.  SCHAUMI.EFFEI/,  and  D.  J.  Sui^uvan,  for  ap- 
pellee : 

Whether  or  not  the  appellee  was  guilty  of  contributory 
negligence  in  remaining  in  the  car  was  a  question  of  fact 
for  the  jury.  Werk  v.  Steel  Co.  154  111.  432;  Railway  Co. 
V.  Johnson,  135  id.  642. 

Where  one  receives  an  actionable  injury  at  the  hands 
of  two  or  more  wrongdoers,  all  are  severally  liable  to  him 
for  the  full  amount  of  damages  occasioned  by  such  injury; 
and  the  plaintiff  has  his  election  to  sue  all  jointly,  or  he 
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may  bring  his  separate  action  against  each  or  any  number 
of  the  wrongdoers.  Railway  Co.  v.  Shacklet,  105  111.  381. 
Even  if  it  should  be  held  that  the  appellee's  employer 
was  also  guilty  of  negligence  in  having  appellee  unload  the 
car  in  the  manner  he  did  and  that  such  negligence  also  con- 
tributed to  his  injury  this  would  be  no  defense  for  appel- 
lants, provided  they  were  guilty  of  the  negligence  charged 
in  the  declaration  and  that  their  negligence  directly  contrib- 
uted to  the  injury.    Parmelee  Co,  v.  Wheelock,  224  111.  194. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  and  before  Monday,  August  28,  1905,  appellants  op- 
erated switch  yards  in  the  city  of  East  St.  Louis.  Near 
the  switch  yards  aijd  connected  therewith  was  the  plant  of 
the  Republic  Iron  and  Steel  Company,  and  the  switching 
for  that  company  was  done  by  the  appellants.  One  of  the 
tracks  of  the  Republic  Iron  and  Steel  Company  was  known 
as  the  "scale  track"  and  another  as  the  "Annie  Rooney 
track."  On  Saturday,  August  26,  a  coal  car  loaded  with 
cinders  was  placed  on  the  Annie  Rooney  track,  where  the 
Republic  Iron  and  Steel  Company  was  making  a  cinder 
platform.  Some  of  the  cinders  were  taken  out  and  appel- 
lants moved  the  car  from  that  place  and  set  it  back.  The 
appellee,  who  was  then  sixteen  years  old,  was  working  for 
the  Republic  Iron  and  Steel  Company  and  had  been  work- 
ing for  it  about  six  weeks,  most  of  the  time  in  picking  up 
fish-plates  or  angle-irons.  On  Monday  he  and  another  boy 
and  an  old  man  were  set  to  work  unloading  the  car  of  cin- 
ders for  the  purpose  of  making  the  cinder  platform.  They 
were  directed  to  shovel  out  the  cinders  from  the  side  of  the 
car  next  the  platform,  so  that  that  side  would  be  empty  and 
the  other  side  remain  full.  At  about  10:45  ^^  ^^  morning 
all  or  nearly  all  of  the  cinders  had  been  shoveled  out  of  the 
side  of  the  car  next  the  cinder  platform,  leaving  that  side 
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practically  empty  and  the  other  side  full.    Appellants  were 
directed  to  move  several  cars  which  were  back  of  the  cin- 
der car  to  the  scale  track,  with  which  the  Annie  Rooney 
track  was  connected  by  a  switch  about  two. hundred  yards 
long.    The  two  boys  were  in  the  cinder  car  but  the  old  man 
had  left,  and  the  switch  engine  backed  several  cars  down 
against  the  car  the  boys  were  on  and  pushed  it  to  the  other 
cars  and  coupled  to  them.    The  couplings  were  made  auto- 
matically, and  the  switch  engine,  with  the  cut  of  cars  at- 
tached to  it,  started  forward  over  the  switch  to  the  scale 
track.     On  the  switch  there  was  a  sharp  curve,  and  when 
the  cinder  car  was  at  the  most  abrupt  part  of  the  curve, 
where  the  outside  rail  was  much  higher  than  the  inside  one 
and  the  loaded  side  of  the  car  was  on  the  inside,  the  engine 
stopped.     The  cinder  car  turned  over  on  the  inside  of  the 
curve  and  down  the  embankment  and  appellee  was  thrown 
out  and  received  injuries,  for  which  he  brought  suit,  by 
his  next  friend,  against  the  Republic  Iron  and  Steel  Com- 
pany and  the  Wiggins  Ferry  Company.    Afterward  the  suit 
was  dismissed  as  to  the  Republic  Iron  and  Steel  Company, 
and  the  East  St.  Louis  Connecting  Railway  Company,  one 
of  the  appellants,  was  made  a  defendant. 

There  were  several  counts  in  the  declaration  repeating, 
substantially,  the  same  charges  that  the  defendants  coupled 
to  the  cinder  car  without  allowing  plaintiff  time  to  descend 
therefrom ;  that  the  car  was  negligently  hauled  around  the 
sharp  curve  at  a  high  rate  of  speed,  and  that  the  car  was 
suddenly  and  violently  stopped  when  it  was  on  the  sharp 
curve,  causing  it  to  turn  over.  The  plea  was  the  general 
issue,  and  on  a  trial  the  defendants  moved  the  court  to  di- 
rect a  verdict  of  not  guilty.  The  court  denied  the  motion 
and  submitted  the  issues  to  the  jury,  which  returned  a  ver- 
dict for  $3000.  The  defendants  severally  moved  for  a  new 
trial,  but  the  motions  were  overruled  and  judgment  was 
entered  on  the  verdict.  The  Appellate  Court  for  the  Fourth 
District  affirmed  the  judgment.    A  reversal  is  asked  in  this 
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court  on  the  grounds  that  the  trial  court  erreci  in  rulings  on 
the  admission  of  evidence,  in  refusing  to  direct  a  verdict 
and  in  instructing  the  jury. 

The  plaintiff,  while  testifying,  was  asked  what  kind  of 
work  he  had  been  doing  at  the  plant  before  the  accident, 
and  the  court  overruled  an  objection  to  the  question.  He 
answered  that  he  had  been  picking  up  angles.  If  counsel 
are  correct  in  their  position  that  it  was  immaterial  what 
kind  of  work  the  plaintiff  had  been  engaged  in,  the  an- 
swer that  he  had  been  picking  up  angle-irons  could  not  have 
been  prejudicial  to  the  defense  and  the  ruling  would  not  be 
ground  for  a  reversal. 

Complaint  is  also  made  that  the  plaintiff  was  allowed  to 
show  that  he  was  instructed  by  his  foreman  to  unload  the 
car  in  the  manner  in  which  it  was  unloaded,  without  show- 
ing that  the  defendants  had  any  notice  of  the  fact  or  the 
instruction,  but  the  abstract  shows  no  objection  to  that  tes- 
timony. 

It  is  insisted  that  the  court  ought  to  have  directed  a  ver- 
dict of  not  guilty  for  the  reason  that  there  was  no  evidence 
to  sustain  the  charges  made  in  the  declaration.  There  was 
no  evidence  that  the  defendants  wrongfully  coupled  to  the 
cinder  car  without  allowing  plaintiff  time  to  descend  there- 
from. Just  before  the  cars  pushed  by  the  switch  engine 
struck  the  car  on  which  the  plaintiff  was,  one  or  more  of 
the  switch  crew  called  to  the  boys  to  look  out.  The  plain- 
tiff made  no  effort  to  descend  from  the  car  and  manifested 
no  desire  or  intention  to  do  so.  He  knew  the  car  was  to 
be  switched  somewhere  about  the  plant  and  brought  back, 
and  he  rode  on  the  car  from  choice.  There  was  no  evi- 
dence tending  to  prove  that  he  would  have  descended  from 
the  car  if  time  had  been  given  for  the  purpose,  and  his  tes- 
timony did  not  indicate  such  a  desire.  The  rate  of  speed 
at  which  the  car  was  moved  was  estimated  by  different  wit- 
nesses from  three  to  six  miles  an  hour,  the  highest  estimate 
of  five  or  six  miles  an  hour  coming  from  the  plaintiff's 
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companion,  with  whom  it  was  evidently  a  mere  guess.  But 
if  there  had  been  a  high  rate  of  speed  it  could  not  have 
caused  the  accident,  because  the  higher  the  rate  of  speed 
the  greater  the  centrifugal  force,  which  would  have  car- 
ried the  car  against  the  outside  rail,  which  was  considerably 
higher  than  the  inner  one  to  guard  against  the  effect  of 
that  force.  A  high  rate  of  speed  would  have  been  effective 
to  throw  the  car  toward  the  outer  side  of  the  curve  rather 
than  the  inside,  and  the  rate  of  speed  in  going  around  the 
curve  did  not  cause  the  accident.  There  was  testimony, 
however,  by  the  plaintiff  and  his  companion,  that  the  car 
was  stopped  suddenly  on  the  curve  and  the  car  then  settled 
hack  and  tipped  over  on  the  inside  of  the  curve.  Accord- 
ing to  their  testimony,  when  the  car  suddenly  stopped,  the 
weight  which  had  been  thrown  against  the  outer  rail  sud- 
denly settled  back  to  the  inside  rail,  which  was  much  lower, 
and  this  tended  to  prove  that  the  sudden  stopping  contrib- 
uted to  cause  the  car  to  turn  over.  On  the  motion  to  di- 
rect a  verdict  the  court  was  required  to  take  the  testimony 
of  the  boys  as  true,  but  it  is  contended  that  the  evidence 
conclusively  shows  that  the  car  tipped  over  because  the  cin- 
ders had  been  removed  from  one  side  while  the  other  side 
next  the  inside  of  the  curve  was  still  loaded.  It  is  doubt- 
less true  that  the  condition  of  the  load  contributed  to  the 
tipping,  and  it  is  probable  that  the  car  would  not  have 
tipped  over  but  for  that  condition.  Counsel  say  that  the 
defendants  were  not  bound  to  know  that  the  load  was  in 
that  condition,  and  could  properly  handle  the  car  on  the  as- 
sumption that  it  was  loaded  in  the  ordinary  way.  We  do 
not  think  this  court  can  declare,  as  a  rule  of  law,  that  the 
defendants  were  not  charged  with  knowledge  of  the  con- 
dition o.f  the  load.  The  car  was  being  unloaded  by  taking 
the  cinders  out  of  one  side,  and  the  defendants  had  handled 
it  on  Saturday  and  again  coupled  to  it  at  the  time  of  the 
accident.  The  court  did  not  err  in  refusing  to  direct  a  ver- 
dict, and  the  conclusion  of  the  jury  and  the  trial  court  has 
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received  the  approval  of  the  Appellate  Court,  so  that  the 
fact  has  been  finally  settled. 

By  instruction  No.  19  given  at  the  request  ojF  the  plain- 
tiff the  jury  were  advised  that  if  the  defendants  were  guilty 
of  the  negligence  charged  in  the  declaration  and  such  neg- 
ligence caused  plaintiff's  injuries,  the  fact,  if  it  was  a  fact, 
that  the  Republic  Iron  and  Steel  Company  was  also  guilty 
of  negligence  in  ordering  plaintiff  to  unload  the  car  in  the 
manner  it  was  unloaded  was  no  defense.    The  doctrine  that 
if  the  negligence  of  two  contributes  to  an  injury  it  is  no 
defense  for  one  to  say  that  the  other  is  also  liable  is  not 
controverted,  and  it  is  conceded  that  if  defendants  knew 
the  load  was  in  the  existing  condition  it  would  be  no  de- 
fense to  show  how  it  happened  to  get  in  that  condition. 
The  argument  against  the  instruction  is,  that  if  the  Repub- 
lic Iron  and  Steel  Company  was  negligent  in  ordering  the 
car  unloaded  in  the  manner  in  which  it  was  unloaded,  and 
defendants  had  no  notice  of  its  condition  and  were  guilty 
of  no  negligence  in  not  having  such  knowledge,  and  the 
manner  in  which  the  car  was  unloaded  was  the  cause  of  the 
tipping  of  the  car,  the  jury  would  understand  that  the  con- 
dition of  the  car  was  no  defense.     Otherwise  stated,  the 
objection  is  that  the  jury  would  understand  from  the  in- 
struction that  although  the  manner  in  which  the  car  was  un- 
loaded was  the  cause  of  its  tipping  over,  the  condition  of 
the  load  was  no  defense.    We  do  not  see  how  the  jury  could 
have  understood  in  that  way  the  instruction,  which  required 
the  jury  to  find  the  defendants  guilty  of  the  negligence 
charged  in  the  declaration  and  that  such  negligence  caused 
plaintiff's  injuries.    The  evidence  would  not  justify  a  con- 
clusion that  plaintiff's  employer  knew  that  the  partially  un- 
loaded car  would  be  moved  around  the  curve,  and  there  was 
no  danger  in  unloading  it  by  the  method  adopted  at  the 
place  where  it  was.     If,  however,  there  was  negligence  in 
the  manner  of  unloading  the  car  and  the  defendants  were 
also  guilty  of  negligence  in  handling  it  they  would  be  liable 
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for  the  consequences.  By  instruction  No.  3  given  at  the 
request  of  the  defendants  the  jury  were  told  that  if  the  car 
was  not  caused  to  be  turned  over  by  the  violent  and  sudden 
stopping  of  it  they  should  find  the  defendants  not  guilty, 
and  taking  these  two  instructions  together  there  certainly 
could  be  no  misunderstanding  as  to  the  law. 

Complaint  is  also  made  that  the  court  modified  instruc- 
tion No.  9  asked  by  the  defendants,  which,  as  offered,  stated 
that  if  the  cinders  being  nearly  all  on  one  side  of  the  car 
was  the  cause  of  the  car  tipping  over,  plaintiff  could  not 
recover.  The  court  modified  it  by  making  it  read  that  if 
the  cinders  being  nearly  all  on  one  side  of  the  car  was  the 
sole  cause  of  the  car  tipping  over,  plaintiff  could  not  re- 
cover. If  the  condition  of  the  load  merely  combined  with 
negligence  of  the  defendants  and  was  not  the  sole  cause  of 
the  car  tipping  over,  such  condition  would  not  be  a  defense. 
Instruction  No.  14  asked  by  the  defendants  merely  repeated 
the  law  as  stated  in  the  ninth,  and  for  that  reason  it  was 
not  error  to  refuse  it. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  vs.  Joseph  Trafas,  Plaintiff  in  Error. 

Opinion  filed  October  26,  ipop. 

Appeals  and  errors — when  a  judgment  must  be  aMrmed  for 
want  of  bill  of  exceptions.  Absence  of  a  bill  of  exceptions  from 
the  record  in  a  criminal  case  requires  an  affirmance  of  the  judg- 
ment below,  where  the  only  errors  assigned  which  are  argued  in 
the  brief  of  the  plaintiff  in  error  are  that  the  trial  court  erred  in 
the  admission  of  evidence  and  that  the  verdict  is  contrary  to  the 
evidence,  as  neither  of  such  .assignments  can  be  considered  with- 
out the  evidence,  and  the  court's  rulings  thereon,  being  preserved 
by  a  bill  of  exceptions  and  incorporated  in  the  record. 
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Writ  op  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  R.  W.  Cups'ord,  Judge,  presiding. 

W.  G.  Anderson,  (George  H.  Sugrue,  of  counsel,) 
for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  June  C.  Smith,  (John  E. 
NoRTHUP,  of  counsel,)  for  the  People. 

Per  Curiam  :  The  plaintiff  in  error  was  convicted  of 
the  crime  of  robbery  in  the  criminal  court  of  Cook  county 
and  sentenced  to  the  penitentiary  at  Joliet  for  an  indeter- 
minate period,  and  he  has  sued  out  a  writ  of  error  from 
this  court  to  review  said  judgment  of  conviction. 

At  a  former  term  of  this  court  the  bill  of  exceptions, 
upon  the  motion  of  the  Attorney  General,  was  stricken  from 
the  transcript  of  the  record,  and  that  transcript,  as  now 
made  up,  contains  no  bill  of  exceptions,  and  the  only  errors 
assigned  upon  the  transcript  of  the  record,  which  are  argued 
in  the  brief  of  plaintiff  in  error  filed  in  this  court,  are, 
first,  the  trial  court  erred  in  the  admission  of  evidence; 
and  second,  the  verdict  is  contrary  to  the  evidence.  Neither 
of  these  assignments  of  error  can  be  considered  without 
the  evidence  heard  upon  the  trial  and  the  rulings  of  the 
court  thereon  being  preserved  by  bill  of  exceptions  and  in- 
corporated in  the  transcript  of  the  record  filed  in  this  court. 
There  being  no  questions,  therefore,  presented  to  this  court 
upon  this  record  for  review,  the  judgment  of  the  criminal 
court  of  Cook  county  will  be  affirmed. 

Judgment  affirmed. 
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George  H.  Ehrich,  Conservator,  Appellant,  vs.  Emma 

BrunshwiIvER  et  al.  Appellees. 

Opinion  Hied  October  26,  ipop, 

1.  Fiduciary  relations — as  to  administration  of  the  estate,  re- 
lation between  administrator  and  widow  is  fiduciary.  As  to  the 
matter  of  administering  the  estate,  the  relation  between  the  ad- 
ministrator and  the  widow  is  that  of  trustee  and  cestui  que  trust 
and  is  fiduciary  in  character;  but  that  relation  does  not  extend  to 
all  their  transactions  and  affairs. 

2.  Same — whether  fiduciary  relation  exists  outside  of  legal  re- 
lation is  a  question  of  fact.  Whether  a  fiduciary  relation  exists 
between  an  administrator  and  the  widow  outside  of  the  legal  re- 
lation existing  because  of  the  administration  is  a  question  of  fact, 
which  depends  not  upon  the  technical  relation  of  trustee  and  cestui 
que  trust,  but  upon  confidence  reposed  on  one  side  and  resulting 
influence  and  superiority  on  the  other. 

3.  Same — relief  will  be  granted  where  confidence  has  been  re- 
posed and  betrayed.  Where  confidence  has  been  reposed  by  one 
party  and  resulting  influence  has  been  acquired  by  the  other,  equity 
will  grant  relief  upon  proper  averments  and  proof  showing  that 
such  confidence  has  been  betrayed  and  such  influence  abused. 

4.  Same — when  deed  cannot  be  canceled  without  proof  of  actual 
influence  by  the  administrator.  A  deed  made  by  the  widow  to  her 
sister,  who  was  the  wife  of  the  administrator  appointed  upon  the 
widow's  refusal  to  act  as  executor  of  her  husband's  will,  should 
not  be  set  aside  because  of  the  technical  relation  of  trustee  and 
cestui  que  trust  existing  between  the  grantor  and  the  husband  of 
the  grantee,  but  only  upon  proper  averments  and  proof  showing 
actual  influence  by  him  in  procuring  the  deed. 

5.  Appeals  and  errors — chancellor's  findings  of  fact  from  oral 
testimony  will  stand  unless  clearly  wrong.  Where  all  the  evidence 
in  a  proceeding  to  cancel  a  deed  for  alleged  want  of  mental  capac- 
ity is  heard  in  open  court,  including  the  testimony  of  the  grantor 
herself,  the  finding  of  the  chancellor  as  to  the  facts  will  not  be 
disturbed,  on  appeal,  unless  clearly  wrong. 

6.  The  court  reviews  the  evidence  in  this  case,  and  holds  that 
it  fails  to  show  the  grantor  in  the  deed  sought  to  be  set  aside  was 
without  sufiicient  capacity  to  make  the  deed. 

Appeal  from  the  Circuit  Court  of  Kankakee  county; 
the  Hon.  Frank  L.  Hooper,  Judge,  presiding. 
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J.  Bert.  Miller,  for  appellant : 

There  is  a  well  defined  distinction  between  undue  in- 
fluence arising  from  acts  which  the  law  deems  fraudulent, 
and  undue  influence  resulting  from  fiduciary  relations  ex- 
istingj  between  the  parties.  Transactions  between  persons 
in  a  confidential  relation  are  presumed,  on  the  grounds  of 
public  policy,  to  be  the  result  of  undue  influence.  A  confi- 
dential  relation  exists,  and  relief  will  be  granted  in  all  cases 
in  which  influence  has  been  acquired  and  abused, — in  which 
confidence  has  been  reposed  and  betrayed.  Thomas  v.  Whit- 
ney, 1 86  111.  225. 

This  principle  extends  to  every  possible  case  in  which 
a  fiduciary  relation  exists  in  fact,  in  which  there  is  confi- 
dence reposed  on  one  side  and  the  resulting  superiority  and 
influence  on  the  other.  The  relation,  and  the  duties  in- 
volved in  it,  need  not  be  legal;  it  may  be  moral,  social, 
domestic,  or  only  personal.    Roby  v.  Colehour,  135  111.  300. 

In  order  to  sustain  the  deed  the  burden  was  upon  the 
Brunshwilers  to  show  that  the  execution  of  the  deed  was 
the  result  of  free  deliberation  on  the  part  of  the  grantor 
and  the  deliberate  exercise  of  her  judgment,  and  not  of  im- 
position or  wrong  practiced  by  Brunshwiler  for  his  wife's 
use.  Weston  v.  Teufel,  213  111.  291;  Purdy  v.  Hall,  134 
id.  298. 

Where  a  person  enfeebled  in  mind  is  so  placed  as  likely 
to  be  subjected  to  the  influence  of  another  and  makes  a 
voluntary  disposition  of  property  in  favor  of  that  person, 
the  court  requires  proof  of  the  fact  that  the  donor  under- 
stood the  nature  of  the  act  and  that  it  was  not  done  through 
the  influence  of  the  donee.  Sands  v.  Sands,  112  111.  225; 
Dorsey  v.  Wolcott,  173  id.  539. 

Direct  proof  that  undue  influence  was  used  is  unnec- 
essary where  its  exercise  may  be  inferred.  13  Cyc.  595; 
Sears  v.  Shafer,  6  N.  Y.  268. 

Trustees,  executors,  administrators,  guardians,  and 
others  sustaining  fiduciary  and  confidential  relations,  can 
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not  deal  on  their  own  account  with  the  thing  or  persons 
falHng  within  that  trust  or  relationship,  because  in  all  these 
cases  there  is  a  trust  and  confidence  reposed  which  would 
bring  in  conflict  the  interest  of  a  trustee  and  the  cestui  que 
trust.  Thorp  v.  McCullum,  i  Gilm.  614;  Miles  v.  W heeler j 
43  111.  123;  Kruse  v.  Steffens,  47  id.  112;  Bbelmesser  v. 
Bbelmesser,  99  id.  541 ;  Mason  v.  Odum,  210  id.  471 ;  Afc- 
Creedy  v.  Mier,  64  id.  495;  Whitlock  v.  McClusky,  91 
id.  582. 

The  policy  of  the  law  which  prohibits  a  person  occu- 
pying a  fiduciary  relation  from  acquiring  trust  property, 
equally  forbids  the  acquiring  of  such  property  by  the  wife 
of  the  trustee.  This  is  the  rule  not  so  much  for  the  rea- 
son that  she  may  subsequently  becomfe  entitled  to  some  in- 
terest in  his  lands,  as  on  account  of  the  unity  which  exists 
between  them  in  the  marriage  relation-  Logger  v.  Building 
Ass.  146  111.  283;  Tyler  v.  Sanborn,  128  id.  136. 

W.  R.  Hunter,  and  D.  P.  Cleghorn,  for  appellees : 

Even  in  the  case  of  a  deed  of  bargain  and  sale,  where 
the  grantor  is  required  by  law  to  have  a  greater  degree  of 
mental  capacity  than  in  the  case  of  making  a  will,  if  the 
grantor  understands  the  nature  of  the  business  in  which  he 
is  engaged  and  the  effect  of  what  he  is  doing,  and  can  ex- 
ercise his  will  with  reference  thereto,  his  act  will  be  valid. 
Martin  v.  Harsh,  231  111.  384. 

To  justify  a  court  of  equity  to  set  aside  a  deed  for  want 
of  mental  capacity  it  must  appear  that  the  grantor  did  not 
have  sufficient  mind  and  memory  to  comprehend  the  nature 
and  character  of  the  transaction  in  which  he  was  engaged. 
Sears  v.  Vaughn,  230  111.  572 ;  Beaty  v.  Hood,  229  id.  562. 

The  burden  is  upon  a  complainant  who  seeks  to  set 
aside  an  executed  deed  for  want  of  mental  capacity  or  for 
the  exercise  of  undue  influence,  to  prove  the  allegations  of 
his  bill  by  a  preponderance  of  the  evidence.  Francis  v. 
Wilkinson^  147  111.  370. 
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There  is  no  element  of  undue  influence  in  this  record, 
and  the  fact  that  appellees  assisted  the  grantor  in  her  af- 
fliction and  looked  after  her  business  and  her  person  when 
she  had  been  deserted  by  all  her  other  relatives  does  not 
constitute  undue  influence.    Bishop  v.  Hilliard,  227  111.  382. 

Where  a  cause  is  heard  by  a  chancellor  and  the  evidence 
is  all  or  partly  oral,  it  must  appear  that  there  is  clear  and 
palpable  error  before  a  reversal  will  be  had.  BiggerstafF  v. 
Bigger  staff,  180  111.  407. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Henry  Hertzberg  died  in  September,  1907,  having  de- 
vised to  his  wife,  Minnie  Hertzberg,  all  his  property,  in- 
cluding the  two-story  building  in  which  they  resided  and 
on  the  first  floor  of  which  Henry  Hertzberg  kept  a  saloon. 
On  December  16,  1907,  Mrs.  Hertzberg  conveyed  these 
premises  to  her  sister,  Emma  Brunshwiler,  reserving  a  life 
estate  to  herself.  In  February,  1908,  she  filed  a  bill  to  set 
aside  this  conveyance.  On  March  5  a  conservator  was  ap- 
pointed for  her,  who  was  substituted  as  complainant.  After 
a  hearing  upon  the  pleadings  and  evidence  in  open  court  the 
bill  was  dismissed  for  want  of  equity.  The  complainant 
has  appealed. 

The  reasons  alleged  in  the  bill  for  the  cancellation  of 
the  deed  are,  that  Mrs.  Hertzberg  did  not  execute  it,  and 
that  she  was  of  unsound  mind  and  incapable  of  executing 
it  at  the  time  it  purports  to  have  been  executed.  It  is  not, 
however,  now  claimed  by  appellant  that  she  did  not  exe- 
cute the  deed. 

The  witnesses  who  testified  for  the  complainant  were, 
besides  Minnie  Hertzberg  herself,  three  physicians.  Dr. 
Smith  was  the  physician  attending  her  husband  during  his 
last  illness  and  visited  her  four  or  five  times  after  her  hus- 
band's death,  the  last  visit  being  September  19.  He  testi- 
fied that  she  worried,  fretted  and  sat  up  a  good  deal  during 
her  husband's  sickness  and  completely  collapsed  when  he 
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died,  and  that  then,  and  for  two  weeks  before,  he  did  not 
think  she  was  in  any  condition  to  transact  any  business. 
Dr.  Gagnon  was  on  the  commission  that  examined  Mrs. 
Hertzberg  at  the  time  tlie  conservator  was  appointed  and 
examined  her  by  asking  her  questions.  He  testified  that 
her  mental  condition  at  that  time  was  bordering  on  feeble- 
minded, and  that  in  his  judgment  she  was  not  capable  of 
transacting  the  ordinary  business  affairs  of  life  knowingly. 
Dr.  Badger  testified  that  he  attended  Mrs.  Hertzberg  from 
about  November  7  to  the  middle  of  December;  that  her 
mental  condition  was  very  poor,  and  that  he  did  not  con- 
sider her  capable  of  making  a  deed  during  the  time  he  saw 
her  in  December. 

A.  L.  Granger,  a  lawyer  who  prepared  a  will  for  her 
after  her  husband's  death,  in  her  presence  and  under  her 
direction,  by  which  she  devised  all  her  property  to  Mrs. 
Brunshwiler;  Joseph  I.  Granger,  also  a  lawyer,  who  pre- 
pared the  deed  in  controversy  and  as  a  notary  public  took 
the  acknowledgment  of  it;  Louie  Beckman,  who  leased 
from  Mrs.  Hertzberg  the  first  floor  of  the  building  in  con- 
troversy; William  Sanders,  who  witnessed  the  execution 
of  the  will  written  by  A.  L.  Granger,  and  F.  A.  Schug-- 
mann,  who  saw  Mrs.  Hertzberg  once  or  twice  a  week  for 
two  or  three  months  after  Mr.  Hertzberg's  death,  all  testi- 
fied to  the  ability  of  Mrs.  Hertzberg  to  understand  business 
and  to  facts  showing  her  capacity  to  transact  business  and 
her  soundness  of  mind.  The  testimony  of  Dr.  Smith  and 
of  Dr.  Gagnon  only  had  a  very  remote  tendency  to  show 
mental  incapacity  on  December  16,  1907.  Mrs.  Hertzberg 
was  herself  before  the  court  and  testified,  all  the  evidence 
was  heard  in  open  court,  and  under  such  circumstances  the 
finding  of  the  chancellor  will  not  be  disturbed  unless  clearly 
wrong.  We  regard  the  finding  here  as  in  accordance  with 
the  weight  of  the  evidence,  without  any  regard  to  the  tes- 
timony of  Mr.  and  Mrs.  Brunshwiler  and  their  son  and 
daughter,  all  of  whom  were  witnesses  on  the  hearing. 
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Mrs.  Hertzberg  was  named  in  her  husband's  will  as 
executrix  but  declined  to  act,  and  upon  her  petition  Felix 
Brunshwiler,  the  husband  of  the  grantee  in  the  deed,  was 
appointed  administrator  with  the  will  annexed.  Though  no 
such  claim  is  made  in  the  bill,  appellant's  counsel  has  argued 
af  some  length  that  a  fiduciary  relation  existed  between 
Mrs.  Hertzberg  and  the  administrator,  and  that  by  reason 
thereof  undue  influence  on  his  part  would  be  presumed  in 
procuring  the  conveyance  to  his  wife.  While  it  is  true 
that  as  to  the  administration  of  the  estate  of  Henry  Hertz- 
berg the  relation  of  Felix  Brunshwiler  and  Mrs.  Hertzberg 
was  that  of  trustee  and  cestui  que  trust  and  was  therefore 
fiduciary  in  character,  that  relation  did  not  extend  to  all 
the  affairs  of  their  lives.  Whether  any  fiduciary  relation 
existed  outside  the  legal  relation  existing  because  of  the 
administration  was  a  question  of  fact  to  be  determined 
from  the  evidence.  Such  relation  depends,  not  upon  the 
technical  relation  of  trustee  and  cestui  que  trust,  but  upon 
the  confidence  reposed  on  one  side  and  resulting  influence 
and  superiority  on  the  other.  Relief  will  always  be  granted 
where  such  confidence  has  been  reposed  and  betrayed  and 
such  influence  has  been  acquired  and  abused.  (Walker  v. 
Shepard,  210  111.  100;  Thomas  v.  Whitney,  186  id.  225.) 
The  evidence  does  not  make  such  a  case.  There  is  no  evi- 
dence of  any  actual  influence  in  procuring  the  execution  of 
the  deed,  which  seems  to  have  been  the  result  of  Mrs.  Hertz- 
berg's  own  desire,  and  there  is  neither  allegation  nor  proof 
from  which  the  court  would  be  justified  in  decreeing  a  can- 
cellation of  the  deed  because  of  the  existence  of  any  fiduci- 
ary relation  between  the  parties. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed.' 
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ANGEI.INE  Mathias,  Appellee,  vs.  Thomas  D.  Fuwon 
et  al. — (A.  H.  Mii,i,er,  Appellant) 

Opinion  Hied  October  26,  Jpop, 

1.  Real  property — possession  of  grantee  is  notice  though  deed 
is  not  recorded.  Possession  by  a  grantee  under  a  deed  conveying 
title  to  him  is  notice  of  his  rights  though  he  fails  to  record  the 
deed,  and  a  subsequent  purchaser  from  the  former  owner  takes 
title  subject  to  the  rights  of  such  prior  grantee. 

2.  Same — when  possession  by  grantee  of  fee  is  notice.  Where 
a  daughter  purchases  from  a  third  person  the  fee  of  land  in  which 
her  mother  has  a  life  estate,  and  the  mother  releases,  by  parol,  her 
life  estate  tQ  the  daughter  in  consideration  that  the  latter  will 
move  upon  the  premises  and  improve  the  same,  the  moving  upon 
and  improvement  of  the  premises  by  the  daughter  constitute  pos- 
session such  as  is  notice  of  her  rights  to  persons  dealing  with  her 
vendor  though  her  deed  was  not  recorded. 

Appeai,  from  the  Circuit  Court  of  Moultrie  county ;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

Wai^ter  Eden,  and  Eden  &!  Martin,  for  appellant : 

An  instrument  first  recorded  takes  priority,  without  re- 
gard to  the  time  of  its  execution.  Simmons,  v.  Stem,  104 
111.  454;  Phillips  V.  South  Park  Comrs.  119  id.  626. 

A  person's  possession  of  land  as  tenant  of  another  af- 
fords no  notice  that  he  claims  title  to  the  premises.  Brcui- 
ley  V.  Luce,  99  111.  234. 

A  parol  partition,  though  followed  by  exclusive  posses- 
sion in  accordance  with  the  agreement  of  partition,  does  not 
constitute  color  of  title.    Sontag  v.  Bigelow,  142  111.  143, 

R.  M.  Peadro,  and  M.  A,  Mattox,  for  appellee : 

Actual  possession  of  premises  under  a  deed  is  equivalent 
to  recording  as  notice.    Brown  v.  Welch,  18  111.  343. 

The  possession  of  a  tenant  is  sufficient.  Morrison  v. 
Morrison^  140  111.  560;  Mallett  v.  Kaehler,  141  id.  70; 
Whitaker  v.  Miller,  83  id.  381. 
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Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  in  the  circuit  court  of 
Moultrie  county  by  Angeline  Mathias  against  Thomas  D. 
Fulton,  Joseph  A.  Miller  and  A.  H.  Miller  to  cancel  a  deed 
from  Fulton  to  Joseph  A.  Miller  and  a  deed  from  Joseph 
A.  Miller  to  A.  H.  Miller  as  a  cloud  upon  the  title  of  An- 
geline Mathias  to  an  eighteen-acre  tract  of  land  situated  in 
said  county.  Answers  and  replications  were  filed  and  the 
cause  was  referred  to  the  master  in  chancery  to. take  the 
evidence  and  report  his  conclusions  as  to  the  law  and  the 
facts.  The  evidence  was  taken  and  the  master  filed  a  re- 
port, in  which  he  recommended  that  the  relief  prayed  for 
in  the  bill  be  granted.  Objections  were  filed  with  the  mas- 
ter and  renewed  as  exceptions  in  the  circuit  court  and  over- 
ruled, and  a  decree  was  entered  setting  aside  and  canceling 
the  deeds  from  Fulton  to  Joseph  A.  Miller  and  from  Josei^ 
A.  Miller  to  A.  H.  Miller,  and  an  appeal  has  been  prose- 
cuted by  A.  H.  Miller  to  this  court  to  reverse  said  decree. 

It  appears  from  the  pleadings,  evidence  and  master's 
report  that  Thomas  D.  Fulton,  on  the  sixth  day  of  Decem- 
ber, 1895,  was  the  owner  of  said  premises  in  fee,  subject 
to  a  life  estate  therein  in  Cassander  E.  Berry,  the  mother 
of  Angeline  Mathias.  On  that  day  Fulton  sold  and  con- 
veyed said  premises  to  Angeline  Mathias  for  the  sum  of 
$540,  which  was  paid  by  Angeline  Mathias  to  Fulton,  and 
Cassander  E.  Berry  released  to  her  daughter,  by  parol,  her 
life  estate  in  said  premises  in  consideration  that  her  daugh- 
ter would  move  upon  the  said  premises  and  improve  the 
same;  that  shortly  thereafter  Angeline  Mathias  and  hus- 
band erected  a  dwelling  house,  barn  and  fences  upon  said 
premises,  and  occupied  the  said  premises,  by  themselves  or 
their  tenants,  until  the  time  this  bill  was  filed;  that  the 
deed  for  said  premises  from  Fulton  to  Angeline  Mathias 
upon  its  execution  was  delivered  and  remained  in  her  pos- 
session until  the  date  of  the  trial  but  was  not  recorded  un- 
til some  twelve  years  after  its  delivery;    that  on  the  i8th 


600  The  People  v.  Rubright.  [Ml  IlL 

day  of  December,  1907,  Thomas  D.  Fulton  conveyed  said 
premises  by  a  quit-claim  deed  to  Joseph  A.  Miller,  and  a 
few  days  later  Joseph  A.  Miller  conveyed  said  premises  by 
a  quit-claim  deed  to  appellant,  A.  H.  Miller,  which  deeds 
were  recorded  and  are  the  deeds  sought  to  be  canceled. 

The  law  in  this  State  is  well  settled  that  where  a  party 
receives  a  deed  and  takes  possession  of  the  land  conveyed 
thereby  his  possession  is  notice  to  subsequent  purchasers  of 
his  rights  although  he  fails  to  record  his  deed,  and  if  a 
subsequent  purchaser  deals  with  the  former  owner  of  the 
land  he  does  so  at  his  peril,  and  will  take  title  subject  to 
the  rights  of  the  prior  purchaser  who  has  taken  possession 
under  his  deed.  (Brown  v.  Welch,  18  111.  343;  Whitaker 
V.  Miller,  83  id.  381 ;  Morrison  v.  Morrison,  140  id.  560; 
Mallet t  v.  Kaehler,  141  id.  70.)  We  think,  therefore,  the 
trial  court  properly  held  that  the  conveyances  from  Ful- 
ton to  Joseph  A.  Miller  and  from  Joseph  A.  Miller  to  A.  H. 
Miller  were  void  as  against  Angeline  Mathias. 

Finding  no  reversible  error  in  this  record  the  decree  of 
the  circuit  court  will  be  affirmed.  ^^^^^^  amrrhed. 


The  PE0P1.E  ot  THE  State  of  Ii^linois,  Appellees,  vs. 
John  Rubright  et  al.  Appellants. 

Opinion  Hied  October  26,  zpop, 

1.  Scire  I'ACi AS — bail — purpose  of  scire  facias  on  forfeited  re- 
cognizance. The  purpose  of  a  scire  facias  upon  a  forfeited  recog- 
nizance is  to  give  the  parties  an  opportunity  to  show  cause  why 
judgment  should  not  become  absolute;  but  it  is  wholly  immaterial 
whether  the  cognizor  is  guilty  or  innocent  of  the  criminal  charge 
against  him,  and  that  question  cannot  be  inquired  into. 

2.  Same — fact  that  act  upon  which  criminal  charge  is  based  is 
unconstitutional  is  no  defense,  A  person  under  recognizance  to 
appear  and  answer  a  charge  against  him  cannot  disregard  his  ob- 
ligation to  appear,  and  afterwards,  in  a  scire  facias  proceeding 
upon  the  forfeited  recognizance,  attempt  to  justify  his  default  upon 
the  ground  that  the  law  upon  which  the  criminal  charge  was  based 
is  unconstitutional. 
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3.  Appeals  and  errors — when  appeal  in  scire  facias  proceeding 
should  go  to  Appellate  Court,  A  scire  facias  proceeding  upon  a 
forfeited  recognizance  is  a  civil  suit  to  enforce  a  contract  liability, 
and  an  appeal  therein  lies  to  the  Appellate  Court  in  the  first  in- 
stance, in  the  absence  of  any  special  ground  for  a  direct  appeal  to 
the  Supreme  Court. 

4.  Same — when  alleged  unconstitutionality  of  statute  does  not 
give  Supreme  Court  jurisdiction.  Since  the  unconstitutionality  of 
the  statute  upon  which  a  criminal  charge  is  based  cannot  be  urged 
in  defense  of  a  scire  facias  proceeding  upon  the  forfeited  recogni- 
zance of  the  person  charged  with  such  crime,  the  fact  that  the  con- 
stitutionality of  the  act  is  attacked  in  such  proceeding  does  not 
give  the  Supreme  Court  jurisdiction  of  a  direct  appeal  from  the 
judgment  therein. 

Appeal  from  the  County  Court  of  Whiteside  county; 
the  Hon.  Henry  C.  Ward,  Judge,  presiding. 

C.  L.  &  C.  E.  Sheldon,  for  appellants. 

W.  H.  Stead,  Attorney  General,  Joel  C.  Fitch,  and 
Harry  H.  Waite,  for  the  People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  proceeding  by  scire  facias  upon  a  forfeited 
recognizance.  On  September  14,  1908,  the  State's  attor- 
ney of  Whiteside  cotmty  filed  an  information  in  the  county 
court  charging  John  Rubright^  William  Holmes  and  John 
Kirby  with  dynamiting  fish  in  Elkhorn  creek,  in  the  said 
county,  in  violation  of  the  act  of  June  5,  1907.  The  county 
judge  ordered  the  information  filed  and  fixed  the  bail  of 
each  of  the  defendants  at  $200.  A  warrant  was  issued, 
upon  which  appellant  Rubright  was  arrested,  and  he  en- 
tered into  a  recognizance  before  the  sheriff,  with  Thomas 
McCue  as  surety.  The  condition  of  the  recognizance  re- 
quired Rubright  to  appea^r  at  the  September  term,  1908,  and 
from  term  to  term  and  from  day  to  day  of  each  term,  and 
to  abide  the  final  order  of  the  court  and  not  depart  the 
court  without  leave.    On  October  26,  being  one  of  the  days 
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of  the  September  term  and  the  day  upon  which  the  cause 
was  set  for  trial,  Rubright  failed  to  appear  and  a  judgment 
forfeiting  his  recognizance  was  duly  entered  against  him 
and  his  surety.    A  scire  facias  was  ordered  returnable  on 
the  14th  day  of  December,  to  which  time  the  cause,  as  to 
Rubright,  was  continued.    On  November  16  Rubright  ap- 
peared and  entered  a  motion,  supported  by  affidavits  of 
himself  and  McCue,  to  set  aside  the  default.    On  Decem- 
ber 15  Rubright  was  tried  on  the  information  by  a  jury 
and  acquitted.    A  motion  to  set  aside  and  vacate  the  de- 
fault was  then  overruled.    Rubright  and  McCue  were  then 
given  time  to  plead-  to  the  scire  facias  and  filed  six  special 
pleas.    The  first  was  a  plea  of  nul  tiel  record ;  second,  that 
the  county  court  did  not  have  jurisdiction;   third,  non  est 
factum;   fourth,  that  the  sheriff  did  not  have  authority  to 
take  the  bond;  fifth,  nil  debet;   sixth,  that  the  act  of  June 
5,  1907,  under  which  the  informatibn  was  filed,  was  uncon- 
stitutional.    The  court  sustained  a  demurrer  to  the  third, 
fourth  and  sixth  pleas  and  a  replication  was  filed  to  the 
first,  third  and  fifth  pleas.     The  issues  thus  formed  were 
submitted  to  the  jury  and  a  verdict  returned  for  $200,  upon 
which  the  court  rendered  judgment  after  overruling  a  mo- 
tion for  a  new  trial.    The  present  appeal  is  prosecuted  by 
the  defendants  below  to  reverse  this  judgment. 

At  the  threshold  of  this  x:ase  we  are  met  with  the  ques- 
tion as  to  the  jurisdiction  of  this  court  to  consider  this  ap- 
peal. A  scire  facias  on  a  forfeited  recognizance  is  a  civil 
suit  for  the  recovery  of  money  due  upon  a  contract.  {Con- 
ner V.  People y  20  111.  382;  Wood  v.  People,  16  id.  171; 
Lawrence  v.  People,  17  id.  172;  Peacock  v.  People,  83  id. 
331.)  Being  a  civil  suit  to  enforce  a  contract  liability,  it 
is  clear  that  the  appeal  should  have  gone  to  the  Appellate 
Court  since  the  amount  involved  is  only  $200,  unless  this 
court  has  jurisdiction  because  the  constitutionality  of  a 
statute  is  involved.  The  question  of  jurisdiction  is  not 
argued  in  the  briefs,  but  we  infer  that  the  jurisdiction  of 
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this  court  is  assumed  by  appellants  and  conceded  by  appel- 
lees for  this  reason. 

Our  statute  provides  that  when  any  person  who  is  ac- 
cused of  any  criminal  offense  shall  give  bail  for  his  appear- 
ance and  does  not  appear  in  accordance  with  the  terms  of 
the  recognizance  the  court  shall  declare  such  recognizance 
forfeited,  and  the  clerk  of  the  court  shall  thereupon  issue 
a  scire  facias  against  such  person  and  his  sureties,  return- 
able  on  the  first  day  of  the  next  term  of  court,  "to  show 
cause  why  judgment  should  not  be  rendered  against  such 
person  and  his  sureties  for  the  amount  of  the  recognizance." 
The  statute  also  provides  that  "before  judgment  the  court 
may,  in  its  discretion,  set  aside  such  forfeiture,  upon  the 
accused  being  brought  or  coming  into  open  court  and  show- 
ing to  the  court,  by  affidavit,  that  he  was  unable  to  appear 
in  court  according  to  the  terms  of  the  recognizance,  by  rea- 
son of  sickness  or  some  other  cause  which  shall  satisfy  the 
court  that  the  accused  had  not  been  guilty  of  any  laches 
or  negligence."  (Kurd's  Stat.  1908,  chap.  38,  par.  310.) 
Paragraph  311  of  the  above  statute  provides  that  the  action 
shall  not  be  barred  nor  defeated  nor  shall  judgment  be  ar- 
rested by  reason  of  neglect  or  omission  to  note  or  record 
the  default  of  any  principal  or  surety  at  the  time  when  it 
happens,  nor  by  reason  of  a  defect  in  the  form  of  the  re- 
cognizanpe,  if  it  sufficiently  appears  from  the  tenor  thereof 
at  what  court  the  party  or  witness  was  bound  to  appear, 
and  that  the  court  or  magistrate  before  whom  it  was  taken 
was  authorized  by  law  to  record  and  take  such  recognizance. 

The  purpose  of  a  scire  facias  upon  a  forfeited  recogni- 
zance is  to  g^ve  the  parties  an  opportunity  to  show  cause 
why  judgment  should  not  become  absolute.  (People  v. 
Watkins,  19  111.  117.)  The  issues  which  may  be  tried  in 
this  proceeding  are  not  the  same  as  are  involved  in  the 
criminal  proceeding  out  of  which  it  originated.  It  is  wholly 
immaterial  in  a  proceeding  by  a  scire  facias  whether  the  de- 
fendant is  guilty  or  innocent  of  the  criminal  charge  against 
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him,  and  that  question  cannot  be  inquired  into.  The  very 
purpose  of  the  recognizance  is  to  secure  the  attendance  of 
the  person  charged,  in  order  that  all  questions  touching  his 
guilt  or  innocence  may  be  determined.  A  person  under 
recognizance  to  appear  and  answer  a  charge  against  him 
cannot  disregard  his  obligations  to  appear  and  afterwards 
excuse  himself  on  the  ground  that  his  appearance  was  un- 
necessary because  he  was  not  guilty  of  the  charge.  Neither 
can  the  cognizor  make  default  and  afterwards  seek  to  jus- 
tify the  same  on  the  ground  that  the  law  under  which  he 
was  charged  is  unconstitutional.  Such  defense  is  not  avail- 
able to  him  in  a  proceeding  by  scire  facias  upon  his  for- 
feited recognizance.  We  are  tlierefore  of  the  opinion  that 
the  constitutionality  of  the  statute  under  which  this  infor- 
mation was  filed  cannot  be  raised  or  decided  in  this  case. 
It  follows  that  this  appeal  is  improperly  brought  to  this 
court.  The  cause  will  therefore  be  transferred  to  the  Ap- 
pellate Court  for  the  Second  District. 

Cause  transferred. 


Sawmeja  Kosturska,  Appellee,  vs.  P^ER  Bartkiewicz, 

Appellant. 

Opinion  filed  October  26,  ipop. 

1.  Deeds — certificate  of  acknowledgment  cannot  be  impeached 
by  unsupported  testimony  of  the  grantor.  A  statutory  certificate 
of  acknowledgment  to  a  deed  cannot  be  overcome  by  the  unsup- 
ported testimony  of  the  grantor. 

2.  Same — proof  of  fraud  must  be  clear  to  overcome  certificate 
of  acknowledgment.  While,  as  between  the  parties  to  a  deed,  the 
certificate  of  acknowledgment  may  be  impeached  for  fraud,  col- 
lusion or  imposition  it  cannot  be  otherwise  attacked,  and  the  evi- 
dence upon  the  issue  of  fraud,  collusion  or  imposition  must  be  so 
complete  and  reliable  as  to  fully  satisfy  the  court  that  the  certifi- 
cate is  fraudulent  and  untrue. 

3.  Same — what  evidence  does  not  overcome  certificate  of  ac- 
knowledgment.    A  statutory  certificate  of  acknowledgment  to  a 
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deed  made  by  a  grantor  who  could  neither  read  nor  understand 
English  is  not  overcome  by  her  testimony  that  she  remembered 
nothing  about  signing  a  deed  or  what  was  said  at  the  time  because 
she  was  sick  but  that  her  mind  was  clear  and  she  did  not  lose  it, 
where  the  notary  testified  that  the  grantor  was  sick  but  that  the 
deed  was  explained  to  her,  at  her  request,  in  language  she  under- 
stood, and  that  she  said  "All  right,"  and  signed  the  deed. 

4.  Undue  influence — a  charge  of  fraud  and  circumvention  is 
inconsistent  with  claim  of  undue  influence.  A  charge  of  fraud  and 
imposition  in  the  execution  of  a  deed  is  inconsistent  with  a  claim 
that  the  deed  was  voluntarily  executed  by  the  grantor  through  the 
exercise  of  undue  influence;  and  a  finding  in  the  decree  that  the 
deed  was  not  knowingly  executed  is  also  inconsistent  with  a  claim 
of  undue  influence. 

5.  Fiduciary  relations — when  fiduciary  relation  does  not  ex- 
ist. A  fiduciary  relation  does  not  arise  from  the  mere  fact  of  the 
relationship  existing  between  the  grantor  and  her  daughter,  who 
was  the  mother  of  the  grantees. 

A«PEAi,  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  A.  C.  Barnes,  Judge,  presiding. 

Edward  R.  Litzinger,  for  appellant : 

In  the  absence  of  any  allegation  or  proof  of  fraud  on 
the  part  of  the  officer  taking  the  acknowledgment  of  a  deed, 
or  of  any  fraudulent  collusion  between  him  and  any  in- 
terested party,  the  certificate,  as  to  the  statements  made  in 
it,  must  prevail  over  the  unsupported  evidence  of  the  gran- 
tor in  the  deed.  Oliphant  v.  Liversidge,  142  III.  160;  Mon- 
roe V.  Poorman,  62  id.  524;  Dock  Co.  v.  Russell,  68  id. 
430;  Fitzgerald  v.  Fitzgerald,  100  id.  385;  Watson  v.  Wat- 
json,  118  id.  56. 

When  the  genuineness  of  a  signature  to  an  instrument 
is  established  it  affords  prima  fctcie  evidence  that  the  con- 
tents of  the  instrument  were  known  to  the  subscriber  and 
that  it  is  his  act,  and  hence  the  burden  of  proof  is  upon 
those  who  assert  the  contrary,  to  overcome  this  prima  facie 
evidence.    Life  Ins.  Co.  v.  Gray,  80  III.  28. 

Where  the  court,  in  its  decree,  refers  to  the  evidence 
upon  which  the  facts  are  found,  and  it  fails  to  support  the 
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finding,  the  decree  will  be  reversed.    Kennedy  v.  Merriam, 
70  111.  228 ;  Preston  v.  Hodgen,  50  id,  56. 

In  the  case  of  a  gift  from  a  child  to  a  parent  undue 
influence  may  be  inferred  from  the  relation  itself,  but  never 
when  the  gift  is  from  the  parent  to  the  child.  Oliphant  v. 
Liver sidge,  142  111.  160. 

Beach  &  Beach,  and  Otto  H.  Beuti<er,  for  appellee : 

A  fiduciary  relation  existed  between  the  complainant 
and  her  daughter.  Transactions  between  parties  sustaining 
a  fiduciary  relation  to  each  other,  as  father  and  son,  are 
prima  facie  voidable  upon  motion  of  the  one  reposing  the 
confidence,  upon  grounds  of  public  policy ;  and  the  burden 
of  proof,  such  fiduciary  relation  having  been  established,  is 
upon  the  one  seeking  a  benefit  to  show  fairness,  good  faith 
and  the  absence  of  undue  influence.  Morgan  v.  Owens,  228 
111.  598;  Michael  v.  MarsJtall,  201  id.  70;  Weston  v.  7Vu- 
fel,  213  id,  291 ;  Leonard  v.  Burtle,  226  \d.  422. 

A  deed  by  a  party  to  one  bearing  a  fiduciary  relation  to 
him  will,  upon  his  motion,  be  set  aside  unless  the  grantee 
shall  affirmatively  show  the  absence  of  undue  influence,  and 
establish  the  fact  that  the  grantor  acted  upon  the  confidence 
and  independent  advice  of  another,  or  such  other  facts  as 
will  satisfy  the  court  that  the  dealing  was  at  arm's  length, 
or  that  the  transaction  was  had  in  the  most  perfect  good 
faith  on  his  part  and  was  equitable  and  just  between  the 
parties  or  was  beneficial  to  the  grantor.  This  rule  applies 
not  only  to  cases  where  there  exists  a  formal  and  technical 
fiduciary  relation,  such  as  guardian  and  ward,  parent  and 
child,  attorney  and  client,  principal  and  agent,  etc.,  but  to 
all  cases  in  which  confidence  is  reposed  by  one  party  in 
another.  Thomas  v.  Whitney,  186  111.  225 ;  McParland  v. 
Larkin,  155  id.  84. 

In  determining  the  question  of  undue  influence  a  broad 
distinction  is  to  be  taken  between  a  disposition  by  the  do- 
nor which  takes  from  him  his  whole  estate  and  leaves  him 
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helpless,  and  one  which  provides  for  him  during  his  life 
and  disposes  of  his  property  in  a  rational  mode  at  his  death. 
Oliphant  v.  Liver sidge,  142  111.  160. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  appeal  is  from  a  decree  of  the  superior  court  of 
Cook  county  setting  aside  a  deed  from  appellee  to  appel- 
lant. The  reason  alleged  for  setting  aside  the  deed  is  that 
it  was  never  signed  or  acknowledged  by  the  grantor  or  by 
her  authority.  It  is  further  alleged  that  if  the  deed  does 
bear  the  genuine  signature  of  the  appellee,  such  signature 
was  obtained  by  fraud,  circumvention  and  over-reaching  of 
appellee,  without  her  knowledge  or  understanding  of  the 
contents  of  the  instrument  or  that  she  was  signing  a  deed 
and  without  any  intention  on  her  part  to  sign  or  acknowl- 
edge a  deed. 

The  appellee,  Salome j  a  Kosturska,  was  born  and  reared 
in  Austria,  and  neither  speaks  nor  understands  the  English 
language.  She  came  to  this  country  in  1901,  and  on  July  8 
arrived  at  the  home  of  her  daughter,  Walentyna  Olsztynska, 
in  Chicago,  where  she  has  ever  since  resided.  The  day 
after  her  arrival  the  premises  on  which  the  daughter  re- 
sided, and  which  she  owned,  were  conveyed  to  the  appellee 
by  her  daughter  and  the  latter's  husband  for  an  expressed 
consideration  of  $2400.  The  appellee  and  her  daughter 
and  her  daughter's  family  continued  to  reside  together  up- 
on the  premises  until  the  daughter  and  her  husband  died, 
in  1907,  since  which  time  appellee  and  appellant,  who  is 
her  grandson,  have  occupied  the  premises  together.  On 
June  7,  1905,  the  appellee  executed  to  the  appellant  and 
to  his  brother,  Victor  Bartkiewicz,  who  were  her  daugh- 
ter's sons,  a  deed  conveying  said  premises  to  them  as  joint 
tenants  and  not  as  tenants  in  common.  It  is  this  deed 
which  the  bill  seeks  to  set  aside.  Victor  Bartkiewicz  has 
died  since  the  deed  was  made. 
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There  is  a  disagreement  as  to  the  reason  of  the  mak- 
ing of  the  deed  to  appellee  by  her  daughter.  It  is  claimed 
by  the  appellant  that  the  property  was  conveyed  by  his 
mother  to  his  grandmother  in  trust  for  himself  and  his 
brother,  while  the  appellee  testified  that  she  brought  from 
Austria  with  her  1200  gulden,  alleged  by  the  bill  to  be 
equivalent  to  $576,  which  she  gave  to  her  daughter,  and 
her  daughter  told  her  she  was  willing  the  house  to  her. 
Whatever  may  have  been  the  motive  for  the  conveyance, 
appellee  acquired  by  it  an  indefeasible  title  to  the  premises, 
of  which  she  could  be  deprived  only  by  her  own  act.  The 
chancellor  found  that  the  deed  sought  to  be  canceled  bore 
the  genuine  signatiu"e  of  the  appellee,  but  that  she  placed 
such  signature  to  the  deed  without  knowledge  or  under- 
standing that  she  was  signing  a  deed.  Attached  to  the 
deed  is  the  certificate  of  a  notary  public  in  the  statutory 
form,  showing  the  acknowledgment  of  the  grantor  in  the 
usual  way.  There  is  no  evidence  tending  to  show  that  the 
appellee  did  not  understand  that  she  was  signing  a  deed 
except  her  own  testimony.  She  testified  that  she  remem- 
bered nothing  about  signing  a  deed  or  what  was  said  at 
the  time,  because  she  was  sick,  but  that  her  mind  was  clear 
and  she  did  not  lose  it.  Wilkoscheski,  the  notary  public 
who  certified  to  the  acknowledgment  of  the  deed,  testified 
that  the  appellee  was  sick  and  in  bed  at  the  time ;  that  she 
asked  for  an  explanation  of  Jhe  deed,  and  it  was  explained 
to  her  in  the  Polish  language  both  by  himself  and  by  her 
daughter,  and  that  she  said  "All  right,"  and  then  signed 
the  deed. 

The  certificate  of  the  acknowledgment  of  a  deed  in  the 
manner  provided  by  law  cannot  be  overcome  by  the  unsup- 
ported testimony  of  the  grantor.  While,  as  between  the 
parties  to  the  deed,  such  acknowledgment  may  be  impeached 
for  fraud,  collusion  or  imposition,  it  cannot  be  otherwise 
attacked;  and  the  evidence  upon  such  issue  of  fraud,  col- 
lusion or  imposition  must,  "by  its  completeness  and  reliable 
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character,  fully  and  clearly  satisfy  the  court  that  the  cer- 
tificate is  untrue  and  fraudulent."  (Fitzgerald  v.  Fitzgerald^ 
loo  111.  385;  Marston  v.  Brittenham,  76  id.  611;  Wat- 
son V.  Watson,  118  id.  56;  Calumet  and  Chicago  Canal  and 
Dock  Co.  V.  Russell,  68  id.  426;  Monroe  v.  Poorman,  62 
id.  523 ;  Lickmon  v.  Harding,  65  id.  505 ;  Graham  v.  An- 
derson, 42  id.  514;  Oliphant  v.  Liversidge,  142  id.  160.) 
In  the  cases  cited  are  fully  set  forth  the  reasons  of  public 
policy  which  make  the  rules  stated  imperative.  Under  them 
the  certificate  of  acknowledgment  was  not  successfully  im- 
peached. 

Counsel  for  appellee  seek  to  sustain  the  decree  upon  the 
ground  that  a  fiduciary  relation  existed  between  the  appel- 
lee and  her  daughter,  and  that  by  reason  thereof  undue  in- 
fluence would  be  presumed  on  the  part  of  the  daughter  in 
procuring  the  deed  to  be  made  to  appellant.  Relief  was 
neither  asked  in  the  bill  nor  granted  by  the  decree  on  this 
ground.  The  charge  in  the  bill  was  that  the  deed  was  not 
executed  by  appellee  or  was  obtained  by  fraud  and  circum- 
vention. The  charge  was  inconsistent  with  the  claim  that 
the  deed  was  voluntarily  executed  through  the  exercise  of 
undue  influence.  The  decree  found  that  the  deed  was  not 
knowingly  executed,  which  finding  is  also  inconsistent  with 
the  charge  of  undue  influence.  The  evidence  on  the  part 
of  the  appellant  is  that  appellee  held  the  title  in  trust  and 
by  the  conveyance  was  merely  carrying  out  the  original  ob- 
ject of  the  parties,  while  appellee's  testimony  indicates  a 
purchase  of  the  property  by  her  or  a  conveyance  as  secur- 
ity. No  fiduciary  relation  arises  out  of  the  kinship  of  the 
parties  alone,  and  the  evidence  does  not  show  such  relation. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 
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Mary  Brennen,  Appellee,  vs.  The  Chicago  and  Carter- 

VII.I.E  Coal  Company,  Appellant 

Opinion  Hied  October  26,  ipop. 

1.  Appeals  and  errors — Appellate  Court's  approval  of  verdict 
settles  the  facts.  If  there  is  evidence  sufficient  to  go  to  the  jury 
upon  a  question  of  fact,  the  finding  of  the  jury  on  that  fact,  when 
approved  by  the  trial  court  and  the  Appellate  Court,  settles  such 
fact,  and  no  question  of  the  credibility  of  the  witnesses,  or  whether 
the  evidence  is  sufficient  to  sustain  the  verdict  or  whether  the 
weight  of  the  evidence  is  against  the  verdict,  can  be  raised  in  the 
Supreme  Court. 

2.  Negligence — place  where  body  was  found  after  explosion  is 
not  conclusive  that  deceased  was  there  before.  The  fact  that  the 
place  where  the  body  of  a  miner  was  found,  after  an  explosion, 
was  some  two  hundred  and  sixty  feet  beyond  the  room  where  he 
was  required  to  work  is  not  conclusive  that  he  was  at  that  place 
at  the  time  of  the  explosion,  where  there  is  some  evidence  that  the 
rebound  of  the  explosion  might  have  blown  the  body  there  from 
the  room  where  deceased  was  required  to  work. 

3.  Mines — section  18  of  the  Mines  and  Miners  act  is  for  pro- 
tection of  all  the  employees.  The  provisions  of  section  18  of  the 
Mines  and  Miners  act  relating  to  the  daily  examination  and  in> 
spection  of  the  mines  and  the  daily  record  to  be  kept  of  such  in> 
spection  are  for  the  protection  of  all  who  are  employed  in  the 
mines,  including  engineers,  firemen,  pumpmen,  shot-firers,  drivers 
and  other  workmen  and  employees. 

4.  Same — a  mine  manager  may  also  act  as  mine  examiner.  A 
person  who  is  authorized  to  act  as  mine  manager  in  Illinois  may 
also  act  as  mine  examiner;  but  the  refusal  of  an  instruction  to 
that  effect  in  a  personal  injury  case  is  not  erroneous,  where  the 
defendant's  mine  manager  does  not  claim  to  have  made  any  ex- 
amination or  report  of  the  condition  of  the  mine  and  there  is  no 
evidence  that  he  made  any  such  examination. 

5.  Instructions — substantial  repetitions  of  instructions  may  be 
refused.  It  is  not  reversible  error  to  refuse  instructions  the  sub- 
stance of  which  is  included  in  other  instructions  given  to  the  jury. 

6.  Same — party  cannot  complain  of  error  in  instruction  for  op- 
ponent if  his  own  instruction  has  same  error.  A  party  will  not  be 
permitted  to  complain,  on  appeal,  of  an  error  in  his  opponent's  in- 
struction where  his  own  instruction  contains  the  same  error. 
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7.  Evidence — in  an  action  for  death,  proof  that  deceased  sup- 
ported family  is  proper.  In  an  action  for  negligent  killing,  proof 
of  the  resources  of  the  widow  or  next  of  kin,  or  their  financial 
condition  at  the  time  of  or  since  the  death  of  the  deceased,  is  not 
admissible,  but  it  is  not  error  to  allow  questions  concerning  the 
earnings  of  the  deceased  and  whether  the  wife  and  children  were 
supported  by  him ;  and  this  is  true  whether  the  action  is  under  sec- 
tion 33  of  the  Mines  act  or  under  section  2  of  the  Injuries  act. 
(Jones  &  Adams  Co.  v.  George,  227  111.  64,  and  McCarthy  v. 
Spring  Valley  Coal  Co,  232  id.  473,  distinguished.) 

8.  Trial — matter  of  cross-examination  rests  largely  rvith  trial 
court.  The  latitude  to  be  allowed  in  the  matter  of  cross-examina- 
tion rests  largely  in  the  discretion  of  the  trial  court,  and  a  cause 
will  not  be  reversed  for  alleged  error  in  rulings  on  cross-examina- 
tion unless  it  is  clear  that  such  discretion  has  been  abused. 

Castwright  and  Dunn,  JJ.,  dissenting. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Williamson  county;  the  Hon.  W.  W.  Duncan,  Judge, 
presiding. 

Denison  &  Spiller,  (George  C.  Mastin,  of  counsel,) 
for  appellant: 

A  servant  must  be  in  the  discharge  of  his  duties,  or  in 
a  place  where  the  duties  of  his  employment  require  him  to 
be,  before  he  can  recover  damages  of  his  master  for  inju- 
ries received,  i  Shearman  &  Redfield  on  Negligence,  sec. 
190;  4  Thompson  on  Negligence,  sees.  3748,  3750;  2  La- 
batt  on  Master  and  Servant,  1845;  ^3  Ency.  of  PI.  &  Pr. 
893 ;  Lenk  v.  Coal  Co.  80  Mo.  App.  374;  Morrison  v.  Fibre 
Co.  70  N.  H.  406;  Wright  v.  Rawson,  52  Iowa,  329;  Ken- 
nedy V.  Chase,  119  Cal.  637;  S every  v.  Nickerson,  120 
Mass.  306;  Bllsurorth  v.  Metheny,  104  Fed.  Rep.  119. 

Where  the  plaintiff  and  defendant  both  have  willfully 
violated  the  Mining  statute,  and  the  injury  would  not  have 
occurred  but  for  the  willful  violation  of  the  statute  by  the 
plaintiff,  the  parties  are  in  pari  delicto  and  there  can  be  no 
recovery  of  damages,    i  Thompson  on  Negligence,  sec.  83 ; 
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Shaffner  v.  Pinchback,  133  111.  410;  Boddie  v.  Brewing  Co, 
204  id.  353;  Railroad  Co.  v.  Godfrey y  71  id.  500. 

The  violation  of  the  statute  by  the  defendant  must  be 
the  proximate  cause  of  the  injury.  Where  there  intervenes 
between  the  violation  of  the  statute  by  the  defendant  and 
the  injury  an  independent  illegal  act  on  the  part  of  the 
plaintiff,  without  which  the  injury  would  not  have  occurred, 
such  independent  illegal  act  of  the  plaintiff  itself  becomes 
the  proximate  cause  of  the  injury,  and  the  original  wrong 
of  the  defendant  would  be  the  remote  cause,  for  which 
damages  cannot  be  recovered,  i  Thompson  on  Negligence, 
sec.  49;  2  Labatt  on  Master  and  Servant,  sees.  806-809; 
I  Shearman  &  Redfield  on  Negligence,  sees.  26,  27;  21  Am. 
&  Eng.  Ency.  of  Law,  493. 

Where  speculation  and  conjecture  have  to  be  resorted 
to  for  the  purpose  of  determining  whether  the  injury  re- 
sulted from  the  defendant's  negligent  act  or  from  some 
other  cause,  damages  cannot  be  allowed  for  such  injury. 
Railway  Co,  v.  Birney,  71  111.  391 ;  8  Am.  &  Eng.  Ency.  of 
Law,  614;  Epperson  v.  Postal  Tel.  Co.  155  Mo,  382;  Sor- 
enson  v.  Pulp  Co.  56  Wis.  338;  Searles  v.  Railway  Co.  loi 
N.  Y.  661 ;  Priest  v.  Nichols,  116  Mass.  401. 

Where  an  instruction  substantially  directs  the  verdict, 
regardless  of  defenses  which  there  was  evidence  fairly  tend- 
ing to  prove,  the  error  in  such  instruction  is  not  obviated 
by  giving  conflicting  instructions  on  that  question.  Terra 
Cotta  Lumber  Co.  v.  Hanley,  214  111.  246;  Pardridge  v. 
Cutler,  168  id.  513;  Milling  Co.  v.  Spehr,  145  id.  335; 
Metal  Co.  v.  Weber,  196  id.  526. 

It  was  error  to  allow  the  appellee  to  state  that  the  de- 
ceased had  other  family  than  appellee  and  that  he  supported 
them.  Jones  &  Adams  Co.  v.  George,  227  111.  64;  Mc- 
Carthy  v.  Coal  Co.  232  id.  473. 

Where  a  loss  of  life  has  been  occasioned  by  reason  of  a 
willful  violation  of  the  Mining  statute,  the  right  of  action 
given  to  the  widow  is  to  recover  the  direct  damages  she  has 
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sustained  by  reason  of  such  loss  of  life.  It  is  in  no  sense 
a  right  to  recover  damages  "to  her  means  of  support." 
Kurd's  Stat.  chap.  33,  sec.  93. 

Either  party  in  a  case  is  entitled  to  an  instruction  based 
upon  his  theory  of  the  case  if  there  is  any  evidence  to  sup- 
port that  theory,'  and  where  the  trial  court  has  denied  this 
right  the  Appellate  Court  should  reverse  and  remand.  In- 
surance Co.  V.  Anapaw,  45  111.  86;  Barnes  v.  Rend,  105  id. 
506;  Railway  Co,  v.  Foster,  175  id.  396. 

Hartwei.!*  &  White,  and  R.  T.  Cook,  for  appellee : 

No  conduct  of  the  deceased  short  of  seeking  the  very 
injury  of  which  appellee  complains  could  have  the  effect  of 
barring  a  recovery  when  the  defendant's  willful  conduct  has 
brought  about  such  injury.  Coal  Co,  v.  S trine,  217  111.  516; 
Coal  Co,  V.  Beaver,  192  id.  233;  Coal  Co,  v.  Stroff,  200 
id.  483. 

The  jury  have  the  right  to  take  into  consideration  the 
natural  instincts  which  prompt  one  to  the  preservation  of 
life  and  the  avoidance  of  injury  and  consequent  pain  and 
death.    Railroad  Co.  v.  Beaver,  199  111.  34. 

Contributory  negligence  by  the  plaintiff  in  going  into  a 
place  in  a  mine  with  notice  of  the  dangerous  conditions  ex- 
isting is  no  defense  to  an  action  based  upon  a  willful  vio- 
lation of  the  statute,  if  an  injury  results  therefrom.  Coal 
Co,  V.  Strine,  217  111.  516;  Coal  Co,  v.  Stroff,  200  id.  483. 

When  a  mine  owner  willfully  violates  the  provisions  of 
the  statute  in  the  operation  of  his  mine  the  doctrine  of  con- 
tributory negligence  does  not  apply.  Coal  Co,  v.  Beaver, 
192  111.  338;  Coai  Co,  V.  Strine,  217  id.  526;  Coal  Co,  v. 
Abbott,  181  id.  495. 

The  title  of  the  Mining  act  shows  conclusively  that  the 
object  of  the  statute  is  to  protect  the  health  and  safety  of 
all  persons  employed  in  the  mine.  Kurd's  Stat.  chap.  93; 
Davis  V.  Collieries  Co,  232  111.  284;  Coal  Co,  v.  Greig, 
226  id.  511. 
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A  conscious  failure  to  observe  and  comply  with  the  pro- 
visions of  the  Mining  act,  even  though  no  evil  intent  in- 
duces the  failure,  is  a  willful  violation.  Mining  Co.  v. 
Carnduff,  221  111.  354. 

Under  section  18  of  the  Mines  act  the  mine  owner's 
duty  does  not  cease  with  making  an  examination  as  pro- 
vided by  the  statute,  but  the  mine  examiner  should  make  a 
report,  in  a  book  kept  for  that  purpose,  of  the  condition  of 
the  mine  as  he  found  it,  before  the  men  are  permitted  to 
enter  the  mine  to  work.  Coal  Co.  v.  Royce,  184  111.  415; 
Coal  Co.  v.  Rowatt,  196  id.  156;  Coal  Co.  v.  Martin,  221 
id.  460. 

.  Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  a  suit  brought  by  the  appellee  under  the  Mines 
and  Miners  act,  against  appellant,  for  damages  sustained 
by  her  through  the  death  of  her  husband,  Peter  Brennen, 
who  was  killed  October  26,  1906,  by  an  explosion  in  ap- 
pellant's mine  in  Williamson  county,  Illinois.  The  case  was 
finally  tried  on  four  counts  of  the  declaration,  each  charg- 
ing a  violation  of  said  mining  act.  Appellant  pleaded  the 
general  issue,  and  the  trial  resulted  in  a  verdict  of  guilty 
and  assessment  of  damages  in  appellee's  favor  for  $4000. 
An  appeal  was  taken  to  the  Appellate  Court,  where  the 
judgtnent  of  the  trial  court  was  affirmed,  and  this  appeal 
follows. 

At  the  time  of  his  death,  and  for  some  time  previous, 
Peter  Brennen  was  employed  as  a  pumpman  in  appellant's 
mine.  The  mine  contained  a  main  entry  leading  south  from 
the  bottom  of  the  shaft  about  two  hundred  and  fifty  feet 
to  a  point  where  two  entries,  called  the  first  and  second  east 
entries,  left  the  main  south  entry  and  ran  parallel,  a  short 
distance  apart,  about  two  thousand  feet  east.  The  rooms 
mined  were  known  by  number,  several  having  been  worked 
out  between  the  main  entry  and  the  east  end  or  face  of 
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the  first  and  second  east  entries.  For  the  purpose  of  sup- 
plying a  current  of  air  to  the  miners,  whenever  the  coal 
was  dug  out  to  a  distance  of  about  sixty  feet  or  more  a 
new  cross-cut  would  be  made  between  these  two  entries  and 
the  last  old  one  closed  up  or  "bratticed,"  as  it  is  called,  so 
that  the  current  of  air  would  be  kept  to  the  face  of  the  en- 
try,— ^that  is,  the  part  furthest  from  the  main  shaft.  The 
artificial  air  current  was  maintained  by  forcing  the  air  by 
way  of  the  main  south  entry  into  the  second  east  entry, 
thence  along  that  entry  to  the  furthest  open  cross-cut,  thence 
through  the  cross-cut  in  the  partition  wall  between  the  en- 
tries to  the  first  east  entry  and  back  through  this  last  named 
entry  to  the  main  entry,  and  thence  to  the  air  shaft.  The 
last  cross-cut  furthest  east  and  near  the  face  of  said  east 
entries  was  about  opposite  room  53,  the  first  east  entry  ex- 
tending east  some  fifty-nine  feet  and  the  second  east  entry 
extending  east  about  forty-nine  feet  beyond  this  cross-cut. 
Eight  or  nine  months  previous  to  Brennen's  death  there 
had  been  a  "squeeze"  in  said  east  entries,  causing  a  break, 
which  permitted  the  water  to  come  in  and  also  left  the  roof 
in  bad  condition.  A  pump  was  put  in  room  39  of  the  first 
cast  entry  and  a  pipe  extended  from  that  room  east  to 
room  47,  where  there  was  a  "sump"  or  depression  in  which 
water  collected  and  which  it  was  Brennen's  duty  to  pump 
out.  This  required  him  to  visit  room  47  daily.  After  the 
squeeze  occurred  work  had  been  abandoned  in  that  part  of 
the  mine  until  a  short  time  before  Brennen's  death,  when 
other  employees  of  appellant  commenced  clearing  up  these 
entries  for  tlie  purpose  of  resuming  work.  These  em- 
ployees took  out  the  brattice  or  stopping  at  a  former  cross- 
cut between  the  two  entries  near  room  41  of  the  first  east 
entry.  As  a  result  the  current  of  air  which  formerly  went 
east  to  near  the  face  of  the  entry  made  a  short  circuit 
through  this  cross-cut  and  thence  back  out  through  the  first 
entry.  The  portions  of  the  two  entries  east  of  the  last 
named  cross-cut  thus  being  largely  deprived  of  their  usual 
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ventilation,  partially  filled  with  bad  air  and  dangerous  gases. 
Some  two  hundred  and  twenty-five  feet  east  from  the  open 
cross-cut  opposite  said  room  41  was  room  47,  in  which  was 
the  depression  to  which  the  pipe  was  laid,  as  heretofore 
stated,  and  between  the  said  cross-cut  at  said  room  41  and 
room  47  it  was  necessary  for  Brennen  to  travel  daily  in  the 
line  of  his  duty.  Brennen  was  reported  missing  on  the 
evening  of  October  26,  and  upon  a  search  being  instituted 
his  body,  and  that  of  an  Italian  by  the  name  of  Spesia,  were 
found,  both  in  the  first  east  entry  near  its  face,  Brennen's 
body  being  about  thirty  or  forty  feet  west  of  the  last  cross- 
cut and  the  Italian's  body  some  feet  further  east.  During 
the  search  it  was  discovered  that  there  had  been  an  explo- 
sion in  the  east  entries.  From  its  effect  it  was  apparently 
mainly  in  the  first  east  entry  and  started  near  its  face.  Its 
evidences  were  shown  as  far  west  in  said  entry  as  room 
39, — ^that  is,  a  little  distance  west  of  the  open  cross-cut 
opposite  room  41.  The  proof  shows  that  the  explosion  was 
a  violent  one  in  that  portion  of  the  mine.  A  loaded  car, 
weighing  more  than  a  ton,  was  thrown  off  the  track  some- 
where between  the  two  open  cross-cuts,  the  evidence  being 
somewhat  indefinite  as  to.  the  exact  point.  A  two-inch 
water  pipe  was  broken  at  room  47,  and  brattices  in  the 
closed  cross-cuts  between  the  two  entries  were  broken  down 
at  several  places  and  timbers  and  other  debris  thrown  across 
the  roadway. 

Appellant  insists  that  there  is  no  evidence  in  the  record 
to  support  the  verdict,  and  it  presented  a  peremptory  in- 
struction at  the  close  of  appellee's  evidence,  and  again  at 
the  close  of  all  the  evidence,  raising  this  question. 

The  superintendent  of  the  mine,  who  was  manager  at 
the  time  of  Brennen's  death,  testified  that  he  told  Brennen 
not  to  go  further  east  in  said  entry  than  room  47.  Other 
witnesses  stated  that  Brennen  had  told  them  it  was  danger- 
ous to  go  beyond  that  point.  Counsel  for  appellant  argue 
that  as  Brennen's  body  was  found  some  two  hundred  and 
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sixty  feet  east  of  room  47  he  must  have  gone  beyond  the 
point  required  by  his  duties,  against  the  orders  of  the  mine 
manager.  Room  47  was  between  the  two  open  cross-cuts. 
The  testimony  tends  to  show  that  where  two  cross-cuts  arc 
open,  there  will  still  continue  a  slight  circulation  of  air  near 
the  cross-cut  farthest  from  the  shaft,  and  that  if  gas  were 
collecting  there,  such  circulation  might  increase  the  force  . 
of  an  explosion  by  supplying  oxygen.  The  evidence  tends 
to  show,  and  it  is  practically  conceded  in  appellant's  brief, 
that  there  was  no  inspection  of  this  part  of  the  mine  by 
the  mine  manager,  and  no  marks  near  the  first  cross-cut 
connecting  the  first  and  second  entries,  nor  any  mark  in 
any  portion  of  said  first  east  entry  near  said  room  47,  to 
indicate  there  might  be  danger  from  the  accumulation  of 
gas.  Neither  was  there  any  report  to  the  mine  manager  of 
the  finding  of  an  accumulation  of  gas  or  other  dangerous 
condition  in  said  entry,  nor  any  record  of  such  in  the  book 
in  which  the  mine  manager  made  his  daily  report.  It  is 
contended  that  if  Brennen  went  into  that  portion  of  the 
mine  east  of  room  47  before  the  explosion  occurred,  where 
his  duties  did  not  require  him  to  go,  he  was  violating  the 
mining  statute  and  that  appellee  could  not  recover;  that 
the  mine  operator  owes  the  men  at  work  in  the  mine  no 
duty  to  inspect,  ventilate  and  otherwise  keep  reasonably  safe 
any  portion  of  a  mine  except  that  part  where  the  duties  of 
the  men  require  them  to  work  and  to  pass  in  going  to  and 
returning  from  their  work.  The  case  was  tried  and  the  in- 
structions given  to  the  jury  on  this  theory.  The  conclusion 
that  we  have  reached  on  this  record  renders  it  unnecessary 
for  us  to  decide  as  to  whether  this  is  the  proper  construc- 
tion of  this  law. 

Appellant  earnestly  insists  that  the  fact  that  Brennen's 
body  was  found  so  far  east  of  room  47  conclusively  shows 
that  at  the  time  of  the  explosion  he  was  in  a  part  of  the 
mine  to  which  his  duties  did  not  require  him  to  go.  The 
testimony  of  some  of  the  witnesses  tended  to  show  that  the 
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force  of  an  explosion  is  first  against  any  current  of  air  that 
might  be  coming  towards  the  center  of  the  explosion,  and 
then  there  will  be  a  rebound,  as  it  were,  caused  by  the  air 
rushing  in  towards  the  center  of  the  explosion,  and  that 
sometimes  the  force  of  the  rebound  is  greater  than  the  first 
shock,  and  that  the  force  of  this  rebound  may  have  carried 
Brennen's  body  from  near  room  47  to  the  place  where  it 
was  found.  The  testimony  in  behalf  of  appellant  tended  to 
contradict  this  theory.  One  of  the  witnesses  stated  that  it 
would  be  most  difficult  to  tell  just  what  the  effect  of  such 
an  explosion  would  be.  We  think  the  evidence  was  suffi- 
cient to  submit  to  the  jury  the  question  whether  Brennen 
was  east  of  room  47  at  the  time  of  the  explosion,  and  when 
the  finding  of  the  jury  on  that  fact  has  been  approved  by 
the  trial  and  Appellate  Courts,  "no  question  of  fact  as  to 
whether  one  witness*  story  is  more  reasonable  or  credible 
than  another,  whether  the  evidence  is  sufficient  to  support 
the  verdict,  or  whether  the  weight  or  preponderance  of  the 
evidence  is  against  the  verdict  of  the  jury,  can  be  raised 
here."  Reiter  v.  Standard  Scale  Co.  237  111.  374,  and  cases 
cited  on  p.  380. 

On  the  facts  as  shown  the  trial  court  did  not  err  in  re- 
fusing to  take  the  case  from  the  jury. 

Appellant  further  contends  that  the  court  erred  in  re- 
fusing instruction  No.  2,  which,  in  substance,  stated  that 
as  Peter  Brennen  was  a  pumpman,  section  18  of  the  min- 
ing statute,  requiring  a  daily  inspection  of  the  mine  to  be 
made  and  a  report  of  its  condition  to  be  kept  in  a  book  for 
that  purpose,  did  not  apply  to  him,  as  a  pumpman  is  not 
a  miner,  as  that  term  is  used  in  said  section,  the  argument 
being  that  the  term  "miners,"  as  there  used,  designates 
"those  employees  who  dig  and  remove  the  coal  from  the 
various  working  places,"  and  that  this  does  not  include  en- 
gineers, firemen,  pumpmen,  shot-firers,  etc.  In  Davis  v. 
Illinois  Collieries  Co.  232  111.  284,  a  shot-firer  was  held  to 
come  within  the  provisions  of  section  20  of  this  act,  and  in 
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McCarthy  v.  Spring  Valley  Coal  Co.  232  111.  473,  a  mule 
driver  was  held  to  be  within  the  provisions  of  the  act. 
We  think  the  provisions  of  section  18  as  to  the  daily  ex- 
amination and  inspection  of  the  mine  and  the  daily  record 
to  be  kept  of  such  inspection  are  for  the  safety  and  pro- 
tection of  all  who  are  employed  in  the  mine,  including 
engineers,  firemen,  pumpmen,  shot-firers,  drivers  and  other 
workmen  and  employees.  This  instruction  was  therefore 
rightly  refused. 

Instruction  3  asked  by  appellant  stated,  in  effect,  that  one 
who  is  authorized  to  act  as  mine  manager  in  this  State  can 
also  act  as  mine  examiner.  There  was  no  error  in  refusing 
the  instruction,  though  it  stated  the  law  correctly,  for  the 
reason  that  the  mine  manager  in  question  did  not  claim  to 
have  made  an  examination  or  a  report  of  the  condition  of 
the  mine,  and  there  is  no  evidence  in  the  record  that  he 
did  make  such  examination.  The  fourth  instruction  was 
properly  refused  for  the  same  reason. 

The  court,  in  refusing  the  fifth,  sixth,  seventh,  eighth, 
ninth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth  and 
sixteenth  instructions  offered  by  appellant  did  not  commit 
reversible  error,  as  the  substance  of  all  was  included  in 
other  instructions  given  to  the  jury.  Many  minor  sugges- 
tions are  made  as  to  faults  in  these  instructions,  which  we 
do  not  consider  it  necessary  to  discuss  in  detail.  "This  court 
has  never  approved  the  practice  of  burdening  the  trial  court 
with  so  many  instructions"  as  were  offered  in  this  case. 
(Chicago,  Peoria  and  Si.  Louis  Railroad  Co.  v.  Woolridge, 
174  111.  330.)  Those  that  were  given  substantially  covered 
the  law  of  the  case  as  contended  for  by  appellant. 

Appellant  further  contends  that  some  of  appellee's  given 
instructions  were  erroneous  because  they  based  her  right 
of  recovery  upon  damages  to  her  means  of  support  instead 
of  damages  for  direct  injury  by  reason  of  such  loss  of  life, 
and  that  in  determining  such  injury  it  was  improper  for  the 
jury  to  take  into  consideration  the  effect  of  Peter  Bren- 
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nen's  death  upon  her  means  of  support.  Section  33  of  said 
Mines  and  Miners  act  provides  that  a  right  of  action  shall 
accrue  to  the  widow  of  a  person  killed,  for  damages  for  the 
injuries  sustained  by  reason  of  such  loss  of  life,  and  it  is 
argued  by  counsel  for  appellant  that  the  recovery  here  must 
be  based  on  the  same  class  of  proof  as  to  the  injury  as  a 
recovery  under  section  2,  of  the  Injuries  act.  (Kurd's  Stat. 
1908,  p.  1 185.)  Conceding  that  the  character  of  the  proof 
as  to  the  damages  must  be  the  same  under  both  of  these 
acts,  we  do  not  think  the  proof  offered  on  behalf  of  the 
appellee  was  improper  or  that  the  instructions  given  were 
erroneous.  The  evidence  objected  to  simply  showed  that 
the  deceased  supported  his  family  with  his  earnings.  This 
court  held  in  Pennsylvania  Co.  v.  Keane,  143  111.  172,  that 
it  was  competent  to  show  that  the  wife,  children  or  next 
of  kin  were  dependent  upon  the  deceased  for  support  be- 
fore and  at  the  time  of  his  death,  stating  (p.  175)  that 
"this  view  is  in  consonance  with  the  statute  that  gives  the 
action,  and  which  provides  that  such  damages  shall  be  given 
as  are  a  fair  and  just  compensation  for  the  pecuniary  in- 
jury resulting  from  the  death  to  the  wife  and  next  of  kin 
of  the  deceased  person.  It  cannot  well  be  said  that  proof 
that  the  wife  or  next  of  kin  of  the  deceased  were,  at  and 
before  the  time  of  his  decease,  dependent  upon  him  for 
support,  or  that  he  was  her  or  their  sole  support,  is  wholly 
immaterial  and  irrelevant  to  any  point  at  issue  in  the  case." 
This  doctrine  has  been  quoted  with  approval  in  Swift  & 
Co,  V,  Foster,  163  111.  50,  St,  Louis,  Peoria  and  Northern 
Railway  Co,  v.  Dorsey,  189  id.  251,  and  Pittsburg,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Co.  v.  Kinnare,  203 
id.  388.  These  authorities  are  not  in  conflict  with  Chicago 
and  Northwestern  Railroad  Co.  v.  Moranda,  93  111.  302, 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Johnson, 
103  id.  512,  Chicago  and  Alton  Railroad  Co.  v.  May,  108 
id.  288,  and  Chicago,  Peoria  and  St,  Louis  Railroad  Co.  v. 
Woolridge,  supra,  as  contended  by  counsel  for  appellant. 
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These  last  authorities  lay  down  the  rule  that  it  is  not  com- 
petent to  show  the  pecuniary  circumstances  of  the  widow, 
family  or  next  of  kin  at  the  time  of  or  since  the  decease 
of  the  intestate,  and  are  reviewed  and  distinguished  by  this 
court  in  St.  Louis,  Peoria  and  Northern  Railway  Co.  v. 
Dorsey,  supra.  While  it  is  erroneous  to  admit  evidence  of 
the  resources  of  the  widow  or  next  of  kin  or  their  finan- 
cial condition,  it  is  not  error  to  allow  questions  concern- 
ing the  earnings  of  the  deceased  and  whether  the  wife 
and  children  were  supported  by  him.  Counsel,  in  this  con- 
nection, insist  that  Jones  &  Adams  Co.  v.  George,  227  111. 
64,  and  McCarthy  v.  Spring  Valley  Coal  Co.  supra,  are  re- 
cent cases  in  which  this  court  lays  down  a  rule  supporting 
their  contention  on  this  point.  In  both  these  last  cases  the 
trial  court  permitted  the  person  injured,  and  who  was  suing 
in  his  own  name  and  for  himself  to  recover  damages  for 
the  injury,  to  show  that  he  had  a  wife  and  children  de- 
pending upon  him  for  support.  This  was  held  error.  These 
cases  are  clearly  distinguishable,  on  principle,  from  the  one 
here  under  discussion. 

Appellant  further  insists  that  the  court  erred  in  pving 
appellee's  instructions  3,  5  and  8,  arguing  that  each  of  these 
instructions  directed  the  jury  to  return  a  verdict  in  favor 
of  appellee,  regardless  of  appellant's  defense  that  the  de- 
ceased met  his  death  by  reason  of  the  willful  disregard  of 
the  orders  of  appellant's  mine  manager  and  assistant  man- 
ager not  to  go  beyond  said  room  47.  We  do  not  think  the 
jury  could  fairly  construe  these  instructions  as  ignoring  the 
defense  urged  by  appellant  on  the  trial  below.  Moreover, 
if  it  be  conceded  that  they  did  ignore  such  defense,  the 
third  instruction  given  for  appellant  must  also  be  held  to 
have  ignored  this  defense.  It  is  a  familiar  rule  that  a  party 
has  no  right  to  complain  of  an  error  in  an  instruction  when 
a  like  error  appears  in  an  instruction  given  at  his  own  re- 
quest. Chicago  and  Alton  Railroad  Co.  v.  Harrington,  192 
111.  9;  Spring  Valley  Coal  Co.  v.  Rohizas,  207  id.  226. 
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It  is  further  insisted  that  the  trial  court  committed  error 
in  its  rulings  in  the  cross-examination  of  certain  witnesses 
of  the  appellant.  The  latitude  to  be  allowed  in  the  cross- 
examination  of  witnesses  rests  largely  in  the  discretion  of 
the  trial  court,  and  a  cause  will  not  be  reversed  for  alleged 
improper  rulings  in  that  respect  unless  such  discretion  has 
been  clearly  abused.  We  cannot  say,  on  this  record,  that 
there  was  any  reversible  error  committed  by  the  trial  court 
as  to  such  cross-examination.  While  the  record  is  not  en- 
tirely free  from  errors,  we  do  not  think  any  of  them  are 
of  such  a  nature  as  to  cause  a  reversal  of  this  cause. 

The  judgment  of  the  Appellate  Court  will  therefore  be 

Judgment  afHrmed. 
Cartwright  and  Dunn,  JJ.,  dissenting 


The  Sanitary  District  of  Chicago,  Appellant,  vs.  The 
Metropoutan  West  Side  Ei^Evated  Raii^way  Com- 
pany et  ah  Appellees. 

Opinion  Hied  October  26,  ipop. 

1.  Appeals  and  errors — when  a  freehold  is  involved.  A  pro- 
ceeding for  a  mandatory  injunction  to  compel  the  removal,  from 
premises  claimed  in  fee  by  the  complainant,  of  a  bridge  abutment 
which  the  defendant  claims  the  right  to  maintain  by  virtue  of  a 
perpetual  easement  in  the  land,  involves  a  freehold,  and  a  direct 
appeal  lies  to  the  Supreme  Court. 

2.  Res  judicata — one  not  a  party  to  condemnation  suit  is  not 
bound  by  judgment.  Where  a  sanitary  district,  after  beginning 
suit  to  condemn  a  strip  of  land,  acquires  a  portion  of  such  strip 
by  purchase  from  the  city  with  knowledge  that  a  part  of  the  pur- 
chased land  is  in  possession  of  an  elevated  railroad  company  which 
is  not  made  a  party  to  the  condemnation  suit,  the  condemnation 
judgment,  finding  the  title  to  the  purchased  land  to  be  in  the  pe- 
titioner, is  not  binding  upon  the  railroad  company  and  does  jnot 
deprive  it  of  any  rights  in  the  land  it  may  have  acquired  from  the 
petitioner's  grantor,  the  city. 
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3.  MuNiciPAi,  CORPORATIONS — when  consent  of  a  city  to  u€e  of 
its  land  must  be  presumed.  Where  the  ordinance  granting  to  an 
elevated  railroad  company  the  right  to  construct  its  railroad  along 
a  specified  route  and  to  build  a  new  bridge  across  a  river  between 
certain  streets  provides  that  the  work  shall  be  done  upon  such 
plans  and  in  such  manner  as  shall  be  approved  by  the  commission- 
ers of  public  works,  the  building  of  an  abutment  for  the  bridge 
upon  land  acquired  by  the  city  with  a  view  to  excavating  it  to 
widen  the  river  must  be  presumed  to  have  been  done  with  the  con- 
sent of  the  city. 

4.  Same — affirmative  act  by  city  is  not  essential  to  create  an 
estoppel.  While  the  right  of  the  public  in  lands  held  in  trust  for 
it  by  a  city  cannot  be  lost  by  mere  non-user,  yet  it  is  not  essential 
that  there  be  some  affirmative  act  by  the  city  upon  which  to  base 
an  estoppel,  but  the  estoppel  may  arise  out  of  long  acquiescence, 
coupled  with  such  conduct  and  acts  by  the  city  as  amount  to  a 
ratification. 

5.  Same — when  doctrine  of  equitable  estoppel  applies.  Where 
a  city,  with  full  knowledge  of  the  facts  and  with  the  approval  of 
its  commissioner  of  public  works,  permits  an  elevated  railroad  com- 
pany to  expend  a  substantial  sum  of  money  in  building  a  bridge 
abutment  upon  the  city's  land  and  makes  no  objection  for  many 
years  to  the  railroad  company's  use  of  the  completed  bridge,  the 
doctrine  of  equitable  estoppel  applies,  and  neither  the  city  nor  its 
grantee  with  notice  can  compel  the  railroad  company  to  remove 
the  abutment  and  surrender  possession  of  the  land. 

6.  Practice — correct  practice  where  appeal  should  have  been 
taken  to  Appellate  Court.  If  an  appeal  is  taken  to  the  Supreme 
Court  which  should  have  been  taken  to  the  Appellate  Court,  the 
Supreme  Court,  under  the  present  statute,  will  not  dismiss  the  ap- 
peal on  motion  but  will  transfer  the  cause  to  the  Appellate  Court. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Julian  W.  Mack,  Judge,  presiding. 

The  appellant,  the  Sanitary  District  of  Chicago,  filed  its 
original  bill  of  complaint  in  this  cause  in  the  circuit  court 
of  Cook  county  on  the  7th  day  of  August,  1908.  The 
Metropolitan  West  Side  Elevated  Railway  Company,  the 
Aurora,  Elgin  and  Chicago  Railroad  Company  and  the  city 
of  Chicago  were  made  defendants.  The  two  last  named 
defendants  filed  general  demurrers  to  the  bill  and  the  Met- 
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rop€litan  Railway  Company  filed  a  general  and  special  de- 
murrer. On  February  26,  1909,  appellant  filed  an  amend- 
ment to  its  bill  of  complaint,  and  it  was  ordered  by  the 
court  that  the  demurrers  of  the  several  defendants  to  the 
original  bill  stand  to  the  amended  bill.  The  demurrers  of 
all  the  defendants  were  sustained  by  the  court,  and  the  ap- 
pellant electing  to  stand  by  its  bill  of  complaint  as  amended, 
said  bill  was  dismissed  by  the  court,  and  the  appellant  has 
prosecuted  this  appeal. 

It  is  alleged  in  the  amended  bill  that  appellant  is  a  mu- 
nicipal corporation  organized  and  existing  under  the  act  of 
May  29,  1889,  creating  sanitary  districts ;  that  by  said  act 
it  is  granted  power  to  provide  for  carrying  off  the  drain- 
age of  said  sanitary  district  by  establishing  and  maintain- 
ing one  or  more  channels,  drains,  ditches  and  outlets  for 
that  purpose ;  that  it  could  acquire,  by  purchase,  condemna- 
tion or  otherwise,  any  and  all  real  estate  and  personal  prop- 
erty and  right  of  way  privilege,  either  within  or  without 
its  corporate  limits,  that  may  be  required  for  its  corporate 
purposes,  and  that  it  is  authorized  to  enter  upon,  widen, 
deepen  and  improve  any  navigable  or  other  water-way, 
canal  or  lake.  It  is  further  alleged  that  in  order  to  carry 
out  the  purposes  for  which  it  was  organized  and  make  ef- 
fective the  main  channel  by  it  constructed,  it  was  neces- 
sary for  it  to  widen  and  deepen  the  Chicago  river,  and  also 
for  the  purpose  of  complying  with  the  statute  of  the  State 
of  Illinois  and  obtaining  as  a  minimum  flow  through  its 
channel  three  hundred  thousand  cubic  feet  of  water  per 
minute;  that  the  board  of  trustees  of  the  complainant  on 
May  20,  1903,  passed  an  ordinance,  by  the  terms  of  which 
the  said  board  laid  out  and  established  a  right  of  way  for 
the  deepening  and  widening  of  the  said  Chicago  river  be- 
tween the  south  line  of  Madison  street  and  the  north  line 
of  VanBuren  street,  in  the  city  of  Chicago,  and  in  order  to 
make  said  improvements  it  was  necessary  to  excavate  cer- 
tain premises  hereafter  described.    It  is  further  alleged  that 
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complainant  constructed  a  channel  from  Robey  street,  in 
the  city  of  Chicago,  to  the  city  of  Joliet,  Illinois ;  that  the 
Secretary  of  War  gave  permission  to  complainant  to  con- 
nect its  said  channel  with  the  west  fork  of  the  south  branch 
of  the  Chicago  river,  and  that  pursuant  to  said  permission 
said  connection  was  made,  and  since  the  17th  of  January, 
1900,  the  waters  of  the  said  Chicago  river  have  flowed  into 
said  main  channel  and  from  thence  into  the  DesPlaines  and 
Illinois  rivers. 

It  is  further  alleged  that  on  the  9th  of  December,  1885, 
the  Pittsburg,  Fort  Wayne  and  Chicago  Railway  Company, 
being  the  owner  of  certain  land  in  Chicago,  Cook  county,  • 
Illinois,  abutting  upon  the  west  side  of  the  south  branch  of 
the  Chicago  river,  by  an  instrument  of  that  date  duly  exe- 
cuted, granted,  bargained  and  sold  to  the  city  of  Chicago  a 
certain  part  of  said  premises  described  in  said  instrument; 
that  said  instrument  was  duly  recorded  in  the  recorder's 
office  of  Cook  Qounty,  Illinois,  on  March  11,  1886.  This 
instrument  is  set  out  in  full  in  the  bill,  and  recites,  in  sub- 
stance, that  whereas  the  first  party,  the  Pittsburg,  Fort 
Wayne  and  Chicago  Railway  Company,  a  corporation  of 
the  State  of  Illinois,  is  possessed  of  certain  real  estate  in 
the  city  of  Chicago,  county  of  Cook  and  State  of  Illinois, 
abutting  upon  the  west  side  of  the  south  branch  of  the 
Chicago  river;  and  whereas  the  second  party,  the  city  of 
Chicago,  desires  to  secure  from  the  first  party  a  certain 
portion  of  said  lands  for  the  purpose  of  straightening  the 
south  branch  of  the  Chicago  river  between  Adams  street 
and  VanBuren  street;  and  whereas,  also,  second  party  is 
about  to  construct  a  swing  bridge  over  the  said  south  branch 
of  the  Chicago  river  at  Adams  street  where  the  same  crosses 
said  south  branch,  and  desires  to  obtain  from  first  party  the 
right  to  construct,  operate,  maintain  and  swing  said  bridge 
over  certain  land  possessed  by  said  first  party  abutting  upon 
said  south  branch  upon  the  west  side  thereof  and  lying  on  • 
either  side  of  Adams  street  where  the  same  crosses  the  said 
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south  branch ;  therefore  the  first  party,  in  consideration  of 
the  payments  and  covenants  stipulated  to  be  paid  and  per- 
formed by  the  second  party,  grants,  bargains  and  sells  to 
the  second  party  certain  land  abutting  on  the  west  side  of 
the  south  branch  of  the  Chicago  river  lying  on  either  side 
of  Jackson  street,  the  portion  of  said  land  on  the  south 
side  of  said  Jackson  street  thus  conveyed  being  83 ii  square 
feet,  more  or  less,  and  the  portion  on  the  north  side  of 
said  Jackson  street  being  1742  square  feet,  more  or  less. 
Said  conveyance  is  made  for  the  purpose  and  object  that 
the  land  may  be  excavated,  and  that  the  south  branch  of 
the  Chicago  river  between  Adams  and  VanBuren  streets 
may  be  straightened  to  this  extent.    The  first  party  retains 
the  right  to  land  vessels  at  the  dock  to  be  constructed  by 
said  first  party  after  said  excavation  shall  have  been  made, 
for  the  purpose  of  loading  and  unloading,  but  such  use 
shall  not  interfere  with  the  operation  of  said  Adams  street 
bridge  or  with  the  rights  of  second  party  in  and  to  Jack- 
son street,  or  with  the  free  use  of  the  river  for  the  pur- 
poses of  navigation.    The  first  party  grants  to  second  party 
the  right  to  erect  and  forever  maintain,  operate  and  swing 
a  bridge  at  Adams  street,  on  the  west  side  of  the  south 
branch  of  the  Chicago  river  where  Adams  street  crosses 
said  river.     It  is  recited  that  as  the  land  mentioned  had 
been  leased  from  the  Pennsylvania  Railroad  Company,  the 
consent,  in  writing,  of  this  company  to  the  agreement  should 
be  obtained  as  a  condition  precedent  to  the  validity  of  the 
agreement.    This  consent  was  obtained  and  is  set  out  and 
made  a  part  of  the  agreement.    The  second  party  agrees, 
in  consideration  of  the  grants  aforesaid,  to  pay  to  the  said 
Pennsylvania  Railroad  Company,  or  to  such  person  or  cor- 
poration as  may  be  designated,  in  writing,  by  such  com- 
pany, the  interest  on  the  sum  of  $30,000,  at  the  rate  of 
four  per  cent  per  annum,  provided  the  second  party  may 
at  any  time  pay  the  whole  of  said  principal  sum  of  $30,000, 
or  any  part  thereof.    Upon  the  payment  of  said  entire  prin- 
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cipal  sum  all  further  payments  by  said  second  party  shall 
cease  and  all  rights  granted  by  this  agreement  shall  vest  in 
said  second  party  in  perpetuity,  but  the  riparian  rights  or 
easements  retained  by  first  party  shall  not  be  impaired.  The 
right  given  to  party  of  the  second  part  to  make  the  entire 
payment  of  the  $30,000  shall  be  exercised  within  twenty 
years  from  the  date  of  the  agreement.  The  instrument  is. 
dated  December  9,  1885. 

It  is  further  alleged  in  the  bill  that  another  contract  was 
made  between  the  city  of  Chicago  and  the  Pittsburg,  Fort 
Wayne  and  Chicago  Railway  Company  on  June  28,  1889, 
which  was  duly  recorded,  and  provided  that  said  city  should 
have  the  right  to  construct  and  operate  a  full-arm  instead 
of  a  half-arm  bridge  at  Adams  street,  and  that  in  accord- 
ance with  said  contracts  said  city  of  Chicago  did  construct 
swing  bridges  at  Adams  street  and  at  Jackson  street,  which 
were  and  are  connected  with  Canal  street  by  viaducts,  which 
extend  over  and  across  certain  railroad  tracks  and  buildings. 

It  is  further  alleged  that  on  the  7th  of  April,  1892,  the 
city  council  of  the  city  of  Chicago  passed  an  ordinance, 
which  was  duly  accepted  by  the  Metropolitan  West  Side 
Elevated  Railroad  Company,  granting  to  such  company 
permission  and  authority  to  construct,  maintain  and  oper- 
ate an  elevated  railroad  and  branches.  A  copy  of  the  ordi- 
nance is  made  a  part  of  the  bill  and  is  set  out  in  full.  By 
section  i  of  the  ordinance  permission  and  authority  are 
granted  to  the  Metropolitan  West  Side  Elevated  Railroad 
Company  to  construct,  maintain  and  operate,  for  a  period 
of  fifty  years  from  and  after  the  passage  of  the  ordinance, 
an  elevated  railroad,  with  branches,  etc.,  along  and  upon 
certain  routes  in  the  city  of  Chicago,  which  are,  in  part, 
as  follows :  First,  for  the  main  line  of  said  railroad,  com- 
mencing on  or  near  to  the  east  line  of  Fifth  avenue,  in  the 
city  of  Chicago,  at  some  point  between  the  south  line  of 
Jackson  street  on  the  north  and  the  north  line  of  West 
Congress  street  (as  it  exists  at  the  west  line  of  Halsted 
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street  if  produced,  east  to  Fifth  avenue,)  on  the  south,  and 
running  thence  between  said  Jackson  street  on  the  north 
and  the  said  line  of  Congress  street  so  produced  on  the 
south,  over,  along,  upon  and  across  such  lots,  lands  and 
property  as  the  company  now  owns  or  hereafter  may  ac- 
quire, by  lease,  purchase,  condemnation  or  otherwise,  to  the 
south  branch  of  the  Chicago  river;  thence  across  said  river 
by  means  of  a  bridge,  as  hereinafter  provided.  Fourth,  the 
said  company  may  cross  the  Chicago  river,  as  provided  in 
section  i,  either  by  means  of  a  new  bridge  hereby  author- 
ized to  be  constructed  by  it,  upon  such  plans  and  in  such 
manner  as  shall  be  approved  by  the  commissioner  of  public 
works,  or,  at  its  option,  by  means  of  the  existing  bridge 
now  erected  at  VanBuren  street  at  the  said  place  of  cross- 
ing, and  for  that  purpose  the  said  company  may,  at  its.  own 
expense,  re-build  and  enlarge  the  said  existing  bridge  upon 
such  plan  and  in  such  manner  as  shall  be  approved  by  the 
mayor  and  commissioner  of  public  works,  but  the  same, 
as  so  re-built  and  enlarged,  shall  not,  nor  shall  such  new 
bridge  hereby  authorized,  be  so  constructed  as  to  imneces- 
sarily  obstruct  navigation  or  drainage. 

The  bill  further  alleges  that  after  the  passage  of  the 
ordinance  aforesaid,  the  Metropolitan  West  Side  Elevated 
Railroad  Company  entered  into  an  agreement  with  the 
Pennsylvania  Railroad  Company  and  the  Pittsburg,  Fort 
Wayne  and  Chicago  Railway  Company,  dated  April  i6, 
1894,  in  and  by  which  agreement  said  last  mentioned  com- 
panies purported  and  attempted  to  grant  and  convey  to  the 
Metropolitan  West  Side  Elevated  Railroad  Company  the 
right  to  construct  and  maintain  its  elevated  railroad  struc- 
ture over  and  upon  the  premises  described  in  said  contract 
of  December  9,  1885,  but  that  said  attempted  grant  and 
conveyance  as  to  said  premises  were  subject  to  the  rights 
of  the  city  of  Chicago,  and  to  the  extent  that  said  convey- 
ance was  in  conflict  with  the  rights  of  the  said  city  the 
same  was  null  and  void  and  of  no  effect. 
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It  is  further  alleged  that  on  the  9th  day  of  Febru- 
ary, 1898,  the  complainant  and  the  Pennsylvania  Company 
(operating  the  Pittsburg,  Fort  Wayne  and  Chicago  Railway 
Company)  entered  into  an  agreement,  whereby  there  was 
granted  by  the  Pennsylvania  Company  to  the  complainant 
the  right  to  construct  a  by-pass  over  and  across  a  portion 
of  said  premises.  Article  2  of  this  agreement  provides  that 
the  sanitary  district  shall  construct  the  by-pass  at  its  own 
expense  and  shall  pay  any  damage  resulting  from  the  by- 
pass to  the  railway  company ;  that  the  sanitary  district  shall 
cover  the  by-pass  and  pay  an  annual  rental  of  $3000.  By 
the  fifth  section  it  is  provided  that  whenever  the  sanitary 
district  shall  determine  that  the  use  and  maintenance  of  said 
by-pass  is  not  necessiary,  then  it  shall  have  the  right  to 
terminate  the  contract  upon  giving  six  months'  notice  of 
its  election  to  do  so  and  that  all  liability  shall  then  cease, 
and  it  is  alleged  that  this  notice  was  given  and  accepted  on 
October  23,  1905,  and  that  thereafter  all  rights  of  the  re- 
spective parties  to  said  contract  ceased  and  determined. 

The  bill  alleges  that  on  the  21st  day  of  April,  1899,  the 
complainant  entered  into  an  agreement  with  said  Metropoli- 
tan West  Side  Elevated  Railroad  Company,  whereby  the 
complainant  agreed  to  make  certain  alterations  in  the  water 
tunnel  of  said  company.  This  agreement  recites,  among 
other  things,  that  the  sanitary  district  is  engaged  in  im- 
proving the  Chicago  river  to  supply  th€  amount  of  water 
required  by  law ;  that  the  river  cannot  be  deepened  on  ac- 
count of  the  tunnel  of  the  railway  company;  that  the  com- 
pany requires  large  amounts  of  water  in  its  production  of 
electricity;  that  this  water  is  supplied  by  means  of  a  tunnel 
which  extends  across  the  right  of  way  and  yards  of  the 
Pennsylvania  railroad  to  the  river  at  a  point  immediately 
north  of  the  Metropolitan  bridge  abutment;  that  the  sani- 
tary district  proposes  to  construct  the  by-pass  west  of  the 
abutment  of  the  Metropolitan  bridge  under  its  agreement 
with  the  railroad  company  of  February  9,  1898,  and  that 


680  Sanitary  Dist.  v.  Met.  El.  Ry.  Co.       [Ml  VL 

the  construction  of  the  by-pass  will  destroy  one  hundred 
and  four  feet  of  the  tunnel ;  that  the  district  desires  to  pro- 
tect the  company  in  the  full  beneficial  use  of  said  tunnel 
and  desires  to  construct  a  new  intake  on  the  west  side  of 
the  by-pass,  so  that  the  company  may  have  the  same  use  of 
said  tunnel  that  it  would  have  had  had  said  by-pass  not 
been  constructed.    The  company  consents  that  the  district 
may  construct  a  by-pass  in  accordance  with  said  agreement 
of  February  9,   1898,  and  the  sanitary  district  agrees  to 
maintain  the  water  supply  of  the  tunnel  during  the  con- 
struction of  the  by-pass  and  to  pay  damages  for  each  hour 
the  supply  is  cut  off;  to  keep  the  by-pass  clean,  to  the  end 
that  the  company  may  have  the  same  supply  of  water  that 
it  would  have  if  the  tunnel  and  intake  had  remained  in  the 
original  position,  and  if  it  shall  discontinue  or  be  deprived 
of  the  use  of  said  by-pass  for  any  reason  it  shall  at  once 
reconstruct  that  part  of  said  tunnel  above  described,  and  in 
default  of  so  doing  for  a  period  of  sixty  days  shall  pay 
the  sum  of  $50  per  day  to  said  company  or  its  successors 
for  each  one  thousand  horse-power  then  employed  by  said 
company  or  its  successors.    The  district  agrees  not  to  dam- 
age the  bridge  or  railroad  of  the  company  during  the  con- 
struction of  the  by-pass.     It  is  alleged  that  on  May  26, 
1899,  an  agreement  was  entered  into  between  the  Pennsyl- 
vania Company,  as  party  of  the  first  part,  the  Metropolitan 
West  Side  Elevated  Railroad  Company,  as  party  of  the  sec- 
ond part,  and  complainant,  as  party  of  the  third  part,  re- 
lating to  the  taking  up  and  reconstruction  by  the  complain- 
ant of  a  certain  intake  and  tunnel  belonging  to  the  said 
Metropolitan  Railroad  Company,  as  provided  in  the  agree- 
ment between  complainant  and  said  company  dated  April 
21,  1899,  and  that  in  accordance  with  both  of  said  agree- 
ments the  complainant  constructed  said  by-pass,  and  that  it 
also,  at  its  own  expense,  removed  and  reconstructed  the  in- 
take and  water  tunnel  above  mentioned. 
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The  bill  alleges  that  prior  to  October  i,  1903,  the  com- 
plainant had  purchased  numerous  tracts  of  land  adjacent 
to  said  south  branch  and  caused  the  same  to  be  excavated 
for  the  purpose  of  widening  and  deepening  said  stream, 
and  was  desirous  of  securing  the  right  to  excavate  the 
premises  conveyed  to  the  city  of  Chicago  by  the  said  Pitts- 
burg, Fort  Wayne  and  Chicago  Railway  Company  by  said 
instrument  of  December  9,  1885,  and  in  order  to  secure 
said  right  represented  to  the  mayor  of  the  city  of  Chicago 
that  it  would  pay  to  said  city  the  sum  due  from  said  city 
to  said  railway  company  under  the  terms  of  said  instrument, 
and  that  thereupon,  on  October  5,  1903,  the  mayor  submit- 
ted to  the  city  council  of  said  city  a  message,  wherein  he 
set  forth  the  terms  of  the  agreement  of  December  9,  1885, 
between  the  city  and  the  railway  company,  and  stated  that 
the  city  had  paid  the  rental  therein  provided  for  up  to  the 
30th  day  of  June,  1898;  that  the  project  which  the  city  of 
Chicago  undertook  of  widening  and  straightening  the  river 
had  been  taken  up  by  the  trustees  of  the  Sanitary  District 
of  Chicago;  that  said  trustees  had  offered  to  furnish  the 
city  the  amount  of  money  due  for  the  payment  of  the  pur- 
chase price  and  interest  which  had  accrued,  said  money  to 
be  used  by  the  city  for  the  payment  to  the  railway  com- 
pany of  the  amounts  due  under  said  instrument.  Pursuant 
to  the  message  of  the  mayor  the  city  council  of  Chicago,  on 
October  5,  1903,  adopted  a  resolution,  which  recites  the 
provisions  of  the  contract  of  December  9,  1885,  above  re- 
ferred to  and  set  forth ;  that  whereas  the  Sanitary  District 
of  Chicago  is  engaged  in  widening  and  deepening  the  south 
branch  of  the  Chicago  river,  and  the  said  land  so  purchased 
by  the  said  city  of  Chicago  by  the  said  contract  of  Decem- 
ber 9,  1885,  being  necessary  for  the  use  of  the  said  sani- 
tary district  in  so  widening  and  improving  the  south  branch 
of  the  Chicago  river;  and  whereas  the  sanitary  district  of- 
fers to  pay  to  the  city  of  Chicago  the  amount  of  money 
necessary  to  complete  and  perfect  the  title  of  the  city  of 
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Chicago  in  said  real  estate  so  purchased  by  it,  being  the 
sum  of  $30,000  purchase  money  and  $7000  rental,  there- 
fore it  is  resolved  that  the  comptroller  of  the  said  city  of 
Chicago  is  authorized  to  receive  from  said  sanitary  district 
the  sum  of  $37,000  for  the  purposes  aforesaid,  and  upon 
receipt  of  said  money  the  comptroller  is  ordered  to  pay  it 
over  as  directed  by  the  terms  of  said  contract,  and  if  for 
any  reason  a  larger  sum  is  required,  the  comptroller  is  au- 
thorized to  receive  and  pay  it  out  on  the  same  conditions. 

It  is  further  alleged  that  on  the  6th  day  of  October, 
1903,  for  the  purpose  of  acquiring  the  right  to  excavate 
said  property,  the  trustees  of  the  sanitary  district  adopted  a 
resolution,  which  is  set  forth  in  the  bill,  and  which  also  re- 
cites the  terms  and  provisions  of  the  contract  of  Decem- 
ber 9,  1885,  between  the  city  and  the  railway  company,  and 
in  substance  the  same  facts  as  contained  in  the  ordinance 
of  October  5,  1903,  adopted  by  the  city  of  Chicago.  The 
resolution  then  authorizes  and  directs  the  president  and 
clerk  of  the  sanitary  district  to  deposit  with  the  comptroller 
of  the  city  of  Chicago  the  sum  of  $40,000,  or  such  part 
thereof  as  is  necessary  to  be  used  by  said  comptroller  for 
the  purposes  aforesaid,  and  in  order  to  facilitate  the  work 
of  the  district  in  acquiring  the  property  aforesaid  for  the 
purposes  of  widening  the  south  Branch  of  the  Chicago  river. 
It  is  alleged  that  said  sum  of  $40,000  was  so  paid  to  the 
city  of  Chicago  pursuant  to  said  resolution  and  that  the 
sum  of  $3000  was  returned  by  it  to  the  district,  as  it  was 
found  that  the  sum  of  $37,000  was  the  amount  due  under 
the  contract;  and  that  on  May  20,  1903,  the  trustees  of 
the  sanitary  district  passed  an  ordinance  laying  out  and  es- 
tablishing its  right  of  way  for  deepening  and  widening  the 
south  branch  of  the  Chicago  river  between  the  south  line 
of  Madison  street  and  the  north  line  of  VanBuren  street, 
in  said  city,  and  that  the  premises  described  in  the  contract 
of  December  9,  1885,  were  included  in  said  ordinance. 

The  bill  further  alleges  that  on  May  26,  1903,  the  com- 
plainant filed  its  petition  for  condemnation  in  the  circuit 
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court  of  Cook  county,  Illinois,  making  the  Pittsburg,  Fort 
Wayne  and  Chicago  Railway  Company,  the  Pennsylvania 
Company  and  the  city  of  Chicago  defendants;  that  the  real 
estate  described  in  said  contract  of  December  9,  1885,  was 
included  in  said  petition ;  that  thereafter,  and  preliminary 
to  the  empaneling  of  the  jury  in  said  condemnation  pro- 
ceedings, a  trial  was  had  upon  the  question  of  title  and  tes- 
timony was  heard  and  evidence  offered,  and  thereupon  the 
court,  on  October  21,  1903,  entered  a  judgment,  finding, 
among  other  things,  that  the  lands  described  in  said  instru- 
ment of  December  9,  1885,  belonged  to  the  complainant,  to 
be  used  by  it  for  the  uses  and  purposes  described  in  said 
petition;  that  after  the  entry  of  said  order  of  October  21, 
1903?  21  j^ry  was  empaneled  in  said  cause  and  a  trial  had 
to  determine  the  just  compensation  to  be  awarded  for  cer- 
tain premises  described  in  said  petition  but  not  described  or 
included  in  said  contract  of  December  9,  1885,  and  that  a 
verdict  and  judgment  were  rendered  in  said  cause  award- 
ing to  certain  respondents  the  sum  of  $1,389,940;  that  the 
complainant  perfected  an  appeal  from  said  judgment  to  the 
Supreme  Court  of  the  State  of  Illinois,  arid  that  court  af- 
firmed the  judgment  of  the  circuit  court.  Sanitary  District 
of  Chicago  v.  Pittsburg,  Ft.  Wayne  and  Chicago  Railway 
Co.  216  111.  575. 

It  is  further  alleged  in  the  bill  that  by  reason  of  the 
foregoing  facts  and  the  judgments  of  the  circuit  court  of 
Cook  county  and  the  Supreme  Court  of  Illinois  complain- 
ant became  and  is  the  owner  of  said  premises  described  in 
said  contract  of  December  9,  1885,  and  is  entitled  to  ex- 
ercise all  rights  in  and  to  said  premises  acquired  by  said 
city  of  Chicago  under  the  agreement  of  December  9,  1885; 
that  the  rights  of  complainant  are  superior  to  the  alleged 
rights  of  the  Metropolitan  West  Side  Elevated  Railway 
Company  or  of  the  other  defendants  to  the  bill;  that  on 
June  I,  1894,  the  Metropolitan  West  Side  Elevated  Rail- 
road Company  wrongfully  and  unlawfully  entered  on  said 


634  Sanitary  Dist.  v.  Met.  El.  Ry.  Co.       [2*1  IIL 

land  in  said  instrument  of  December  9,  1885,  described, 
excavated  a  large  hole  in  said  land  and  placed  therein  a  cer- 
tain abutment  or  foundation  for  its  bridge  extending  over 
and  across  said  south  branch,  and  completed  said  bridge  on 
or  about  May  i,  1895;  ^^^  said  company  never  had  any 
title  to  or  easement  in  the  premises,  or  any  part  thereof, 
or  any  grant,  license  or  permission  from  complainant  or 
the  city  of  Chicago.  It  is  alleged  that  all  the  right,  title 
and  interest  of  said  Metropolitan  West  Side  Elevated  Rail- 
road Company  in  and  to  the  said  abutment  and  bridge  and 
other  property  of  said  company  were  duly  transferred  and 
assigned  to  the  Metropolitan  West  Side  Elevated  Railway 
Company,  and  that  said  last  named  company  now  owns  said 
property  and  operates  said  railway,  and  has  unlawfully  and 
wrongfully,  from  time  to  time,  entered  upon  said  premises 
in  said  instrument  of  December  9,  1885,  described,  laid  and 
maintained  wires  and  railroad  tracks  and  repaired  the  said 
abutment  and  bridge,  and  that  said  company  never  had  any 
right  or  easement  in  said  premises. 

The  bill  alleges  that  that  part  of  the  south  branch  of 
the  Chicago  river  situated  immediately  easterly  of  the  prop- 
erty described  in  the  agreement  of  December  9,  1885,  is 
extremely  narrow ;  that  the  by-pass  above  mentioned  was 
constructed  for  the  purpose  of  causing  a  part  of  the  waters 
of  said  river  to  flow  through  the  same ;  that  the  waters  of 
said  river  have  flowed,  and  still  do  flow,  through  said  by- 
pass ;  that  it  would  cost  approximately  $2000  to  extend  the 
said  tunnel  of  the  Metropolitan  West  Side  Elevated  Rail- 
way Company  described  in  the  agreement  of  April  21,  1889, 
from  its  present  terminus  at  the  westerly  wall  of  the  said 
by-pass  to  the  cut-oflF  line  hereinafter  mentioned,  and  that 
when  so  extended  the  waters  of  the  river  will  continue  to 
flow  into  said  tunnel,  and  the  complainant  avers  that  it  is 
ready  and  willing,  and  offers  and  agrees,  to  extend  said  tun- 
nel in  any  form  or  manner  the  court  shall  direct  or  decree. 
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It  is  further  alleged  that  the  south  branch  of  the  Chi- 
cago river  varies  in  width  from  one  hundred  and  forty  to 
two  hundred  feet,  excepting  that  part  adjacent  to  the  prem- 
ises described  in  the  agreement  of  December  9,  1885 ;  that 
the  plans  of  complainant  for  widening  said  river  require 
a  uniform  width  of  two  hundred  feet,  excepting  between 
bridge  abutments;  that  most  of  the  property  required  for 
widening  said  river  to  said  width  has  been  secured,  and 
numerous  new  bridges  have  been  constructed  across  said 
south  branch  by  complainant  at  a  cost  of  over  $7,000,000; 
that  in  order  to  widen  said  south  branch  on  the  east  side 
thereof  opposite  the  premises  in  question  it  would  be  nec- 
essary to  remove  many  valuable  brick  buildings  and  widen 
the  river  from  Adams  street  almost  to  VanBuren  street, 
and  that  the  same  would  cost  in  excess  of  $1,500,000,  while 
the  removal  of  the  westerly  half  of  the  said  bridge,  includ- 
ing the  abutment,  would  cost  not  to  exceed  $20,000.  It 
is  alleged  that  the  waters  of  said  south  branch  formerly 
flowed  in  a  northerly  direction  into  the  main  branch  of  the 
Chicago  river;  that  since  the  main  channel  of  the  sanitary 
district  has  been  opened  said  waters  flow  in  a  southerly 
direction  into  said  channel;  that  if  the  property  acquired 
by  complainant,  as  aforesaid,  is  excavated  prior  to  the  re- 
moval of  said  west  abutment,  said  waters  striking  said  abut- 
ment will  be  diverted  in  an  easterly  direction,  will  create  a 
cross-current  immediately  north  of  said  bridge,  and  render 
navigation  in  said  river  at  this  point  difficult  and  dangerous 
for  vessels  of  large  capacity. 

It  is  further  alleged  that  said  abutment  is  constructed 
of  solid  concrete ;  that  upon  said  concrete  are  massive  iron 
pillars  that  support  the  superstructure  of  said  bridge,  and 
that  said  structure  and  abutment  are  permanent  in  charac- 
ter; that  said  railroad  extends  across  and  upon  said  bridge; 
that  said  defendants  the  Metropolitan  West  Side  Elevated 
Railway  Company  and  the  Aurora,  Elgin  and  Chicago  Rail- 
road Company  have  been  and  are  guilty  of  numerous  tres- 
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passes  upon  the  said  bridge  and  upon  the  property  of  the 
complainant  by  running  electric  and  other  cars  over  the 
same  every  day,  and  that  a  multiplicity  of  actions  would  be 
necessary  to  recover  for  such  trespasses;  that  said  prop- 
erty and  west  abutment  are  so  situated  that  they  interfere 
with  the  flow  of  the  waters  of  the  river  and  with  vessels 
navigating  said  river  and  cause  loss,  delay  and  damage  to 
the  same,  and  unless  said  abutment  is  removed  complainant 
will  suffer  great  and  continuous  injury  and  damage;  that 
in  order  to  remove  the  part  of  said  abutment  and  bridge 
situated  upon  said  premises  acquired  by  complainant,  as 
aforesaid,  it  would  be  necessary  to  remove  other  parts  of 
said  abutment  and  bridge  situated  on  other  and  different 
premises;  that  it  is  impossible  to  remove  the  part  of  said 
abutment  situated  upon  the  property  of  complainant  with- 
out damaging  other  parts  of  the  bridge  and  abutment  and 
railroad  owned  by  the  said  Metropolitan  Railway  Company, 
and  if  the  complainant  should  perform  such  acts  it  would 
be  guilty  of  trespass  and  liable  in  damages  therefor.  It  is 
further  alleged  that  the  complainant  has  caused  a  written 
demand  to  be  served  upon  said  Metropolitan  West  Side 
Elevated  Railway  Company  requesting  said  company  to  re- 
move said  abutment  from  said  premises  and  to  cease  main- 
taining the  same ;  that  said  company  has  failed  and  refused 
to  comply  with  said  demand  and  threatens  to  continue  said 
abutment  upon  said  premises  for  the  purpose  of  acquiring 
an  easement  in  said  premises,  and  also  threatens  to  annoy 
and  vex  complainant  with  criminal  indictments  and  prose- 
cutions if  it  shall  remove  or  attempt  to  remove  said  abut- 
ment; that  if  the  said  Metropolitan  Railway  Company  is 
permitted  to  continue  its  said  abutment  on  said  premises 
complainant  will  suffer  great  and  irreparable  injury  there- 
from and  be  prevented  from  exercising  and  enjoying  the 
rights  acquired  by  it,  as  aforesaid. 

The  prayer  of  the  bill  is  that  the  court  may  enter  a  de- 
cree directing  the  Metropolitan  West  Side  Elevated  Rail- 
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way  Company  to  immediately  and  forthwith  remove  said 
abutment  from  the  premises  hereinabove  described,  and  that 
said  company  may  be  enjoined  from  continuing  or  main- 
taining said  abutment  upon  said  premises,  and  that  all  of 
said  defendants  be  enjoined  from  using  or  appropriating 
said  land,  or  any  part  thereof,  in  ariy  manner  which  will 
conflict  with  the  rights  acquired  by  complainant  as  above 
set  forth. 

John  C.  Wiluams,  and  William  Beebe,  for  appel- 
lant. 

W.  W.  GuRLEY,  A.  L.  Gardner,  H.  M.  Carter,  and 
Hopkins,  Peppers  &  Hopkins,  (Frank  J.  Loesch,  of 
counsel,)  for  appellees. 

Mr.  Chiep  Justice  Farmer  delivered  the  opinion  of 
the  court: 

Appellees  the  Metropolitan  West  Side  Elevated  Rail- 
way Company  and  the  Aurora,  Elgin  and  Chicago  Railroad 
Company  have  filed  a  motion  to  dismiss  the  appeal  in  this 
case.  The  reasons  assigned  in  support  of  the  motion  are, 
that  there  is  no  question  involved  which  gives  this  court 
jurisdiction  and  that  the  appeal  should  have  been  taken  to 
the  Appellate  Court.  If  this  were  true  it  would  not  author- 
ize a  dismissal  of  the  appeal  but  would  require  a  transfer 
of  the  case  to  the  Appellate  Court.  Appellant  claims  to  be 
the  owner  in  fee  of  land  which  is  in  the  possession  of  the 
Metropolitan  West  Side  Elevated  Railway  Company  and  in 
which  it  claims  a  perpetual  easement.  The  bill  seeks  to  de- 
prive it  of  the  right  claimed.  A  freehold  is  therefore  in- 
volved, and  the  appeal  was  properly  brought  to  this  court. 
Bspenscheid  v.  Bauer,  235  111.  172;  Village  of  Riverside  v. 
Watson,  157  id.  669;  City  of  DeKalb  v.  Luney,  193  id.  185. 

While  counsel  for  appellant  have  in  their  brief  and  ar- 
gument discussed  a  wide  range  of  questions  and  cited  a 
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multitude  of  authorities,  we  are  of  opinion  the  decision  in 
this  case  depends  upon  whether  the  city  of  Chicago  was 
estopped  from  interfering  with  the  Metropolitan  company's 
right  to  maintain  its  bridge  upon  a  portion  of  the  land  in 
question.  The  appellant  concedes  that  it  occupies  the  same 
legal  position  with  reference  to  the  property  in  question 
that  the  city  of  Chicago  occupied  before  granting  it  to  ap- 
pellant, and  that  if  the  doctrine  of  estoppel  could  be  applied 
against  the  city  it  may  also  be  applied  against  appellant, 
its  grantee. 

It  must  be  conceded  for  the  purpose  of  this  decision 
that  the  fee  simple  title  to  the  land  in  dispute  is,  as  claimed 
by  appellant,  in  the  sanitary  district.  Its  title,  the  bill  al- 
leges, was  acquired  from  the  city  of  Chicago  in  October, 
1903,  and  the  city  of  Chicago  acquired  its  title  from  the 
Pittsburg,  Fort  Wayne  and  Chicago  Railway  Company  in 
December,  1885.  The  Metropolitan  company  claims  an 
easement  in  a  portion  of  the  land  granted  by  the  city  to 
appellant  as  a  support  for  a  part  of  its  bridge  across  the 
Chicago  river. 

We  do  not  think  the  condemnation  proceeding  referred 
to  in  the  bill  is  of  any  importance  in  the  decision  of  this 
case.  The  bill  alleges  that  when  the  petition  was  filed  the 
city  of  Chicago  held  title  to  the  land  but  conveyed  it  to 
appellant  before  the  trial  for  a  consideration  of  $37,000, 
which  was  the  amount  paid  for  it  by  the  city.  The  Met- 
ropolitan company  was  in  possession  of  the  land  at  the  time 
and  had  been  for  several  years,  but  was  not  made  a  party 
to  the  condemnation  suit.  Whatever  rights  it  had  it  ac- 
quired from  the  city,  and  the  grant  to  appellant  was  sub- 
ject to  those  rights.  After  the  grant  from  the  city  to  the 
appellant  a  judgment  was  entered  in  the  condemnation  pro- 
ceeding finding  it  was  the  owner  of  the  land  in  dispute  in 
this  case,  and  said  land  was  not  taken  into  accoimt  in  as- 
sessing damages  in  the  condemnation  suit.  Appellant  knew 
when  it  filed  its  petition  for  condemnation  that  the  Metro- 
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politan  company  claimed  some  right  in  the  land  in  dispute, 
for  its  bridge  had  been  constructed  and  in  use  for  eight 
years,  and  in  1898  appellant  had,  under  an  agreement  with 
the  Pennsylvania  Railroad  Company,  constructed  a  by-pass 
on  the  west  side  of  the  land  in  dispute  for  the  purpose  of 
increasing  the  flow  of  water  in  the  river,  and  in  1899  had 
entered  into  an  agreement  with  the  Metropolitan  company 
by  which  appellant  was  to  remove  one  hundred  and  four 
feet  of  the  Metropolitan  company's  water  tunnel  which  sup- 
plied it  with  water,  and  construct  a  new  intake  for  said 
tunnel  on  the  line  of  the  west  wall  of  the  by-pass.  The 
Metropolitan  company  not  having  been  a  party  to  the  con- 
demnation proceeding  was  not  bound  by  the  judgment  in 
that  case. 

The  bill  alleges  that  the  Metropolitan  company  never 
received  any  grant,  license  or  permission  from  appellant  or 
the  city  of  Chicago  to  use  the  land  in  controversy,  or  any 
part  thereof,  upon  which  to  construct  or  maintain  any  por- 
tion of  its  bridge.  The  ordinance  adopted  by  the  city 
council  of  the  city  of  Chicago  April  7,  1892,  authorizing 
the  Metropolitan  West  Side  Elevated  Railroad  Company  to 
construct,  maintain  and  operate  its  railroad  and  branches, 
is  made  a  part  of  the  bill  and  its  most  material  parts  are 
set  out  in  the  statement  preceding  this  opinion.  The  limits 
within  which  the  railroad  should  be  constructed  are  defined 
by  the  ordinance,  and  the  company  was  authorized  to  con- 
struct its  road  across  the  south  branch  of  the  Chicago  river 
by  means  of  a  bridge  between  Jackson  street  on  the  north 
and  Congress  street  produced,  on  the  south.  .A  part  of  the 
land  in  controversy  lies  immediately  south  of  Jackson  street 
and  extends  about  half  way  to  VanBuren  street,  which  is 
the  next  street  south  of  Jackson.  The  Metropolitan  com- 
pany's bridge  crosses  the  river  practically  midway  between 
Jackson  and  VanBuren  streets,  and  the  bill  alleges  that  said 
company  excavated  a  large  hole  in  the  land  in  controversy 
and  placed  therein  an  abutment  or  foundation  for  its  bridge. 
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The  following  plat  will  serve  to  show  the  shape  and  loca- 
tion of  the  land  in  controversy  and  the  location  of  the 
bridge  of  the  Metropolitan  company : 


Appellant  contends  that  the  city  of  Chicago  acquired 
the  land  in  dispute  from  the  Pittsburg,  Fort  Wayne  and 
Chicago  Railway  Company  for  a  certain  specified  use  and 
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purpose,  namely,  "straightening  the  south  branch  of  the  Chi- 
cago river  between  Adams  street  and  VanBuren  street;" 
that  it  held  the  land  in  trust  for  the  public  for  that  use 
and  that  it  had  no  power  or  authority  to  devote  it  to  any 
other  use  or  purpose,  and  that  if  said  city  had  attempted 
by  an  express  grant  to  authorize  the  Metropolitan  company 
to  use  a  portion  of  the  land  for  the  support  of  its  bridge 
its  acts  would  have  been  void,  and  that  therefore  no  estop- 
pel can  arise  against  the  city  or  its  grantee.  The  ordinance 
of  April  7,  1892,  under  which  the  railroad  and  bridge  were 
authorized  to  be  constructed  and  maintained,  contains  no 
grant  or  permission  to  the  Metropolitan  company  to  use  the 
land  in  dispute,  but  it  does  authorize  said  company  to  cross 
the  Chicago  river  with  its  tracks  "by  means  of  a  new  bridge 
hereby  authorized  to  be  constructed  by  it  upon  such  plans 
and  in  such  manner  as  shall  be  approved  by  the  commis- 
sioner of  public  works."  The  ordinance  further  provided 
that  the  said  Metropolitan  company's  railroad  and  branches 
should  be  constructed  under  and  subject  to  the  inspection 
and  supervision  of  the  commissioner  of  public  works  and 
his  assistants,  and  that  the  said  road,  branches  and  bridge 
might,  within  the  limits  defined,  be  constructed  over,  along, 
upon  and  across  any  lands  which  the  company  might  ac- 
quire by  lease,  purchase,  condemnation  or  otherwise.  The 
bill  alleges  that  the  Metropolitan  company  took  possession 
of  a  portion  of  the  disputed  premises  whereon  its  bridge  is 
partly  constructed,  on  the  first  of  June,  1894,  and  completed 
said  bridge  on  or  about  May  i,  1895.  The  work  of  build- 
ing the  bridge  was  of  such  character  and  its  location  so 
public  that  it  could  not  have  been  done  without  the  knowl- 
edge of  the  city  authorities.  Besides,  the  ordinance  required 
that  it  be  constructed  upon  such  plans  and  "in  such  man- 
ner" as  the  commissioner  of  public  works  should  approve 
of.  No  objection  appears  to  have  been  made  by  the  city  to 
the  use  of  the  land  by  the  Metropolitan  company  for  its 
bridge,  and  for  eight  years  after  its  completion,  and  until 
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the  city  granted  the  land  to  appellant,  in  1903,  it  raised  no 
question  as  to  the  authority  of  the  Metropolitan  company 
to  occupy  the  land  and  is  not  now.  questioning  said  com- 
pany's right.  The  city  of  Chicago  was  made  a  defendant 
to  the  bill  in  this  case  and  filed  its  demurrer  thereto.  The 
right  of  the  Metropolitan  company  to  use  the  land  was  first 
disputed  by  appellant  when  the  bill  in  this  cas^  was  filed, 
thirteen  years  after^the  completion  of  the  bridge.  The  city 
of  Chicago  might  have  prevented  the  use  of  any  portion  of 
said  land  by  the  Metropolitan  company  when  the  bridge 
was  constructed,  but  with  full  knowledge  of  the  facts,  and 
with  the  approval  of  the  commissioner  of  public  works, 
which  must  be  presumed,  it  permitted  said  company  to  lo- 
cate a  portion  of  its  bridge  on  said  land  and  expend  a  con- 
siderable sum  of  money  in  so  doing.  It  must  be  presumed, 
therefore,  to  have  consented  to  said  company's  use  of  the 
said  land. 

There  is  no  allegation  in  the  bill  as  to  the  amount  of 
money  expended  by  the  Metropolitan  company  in  locating 
the  abutment  of  its  bridge  on  the  disputed  land,  biif  the 
character  of  the  structure  and  the  uses  made  of  it  make  it 
evident  that  the  company  was  required  to,  and  did,  expend 
a  substantial  sum  of  money  on  appellant's  land,  and  that  to 
remove  therefrom  would  cost  another  large  sum.  The  bill 
alleges  that  the  cost  of  removal  would  not  exceed  $20,000. 
The  question  then  arises  wliether  the  doctrine  of  equitable 
estoppel  is  applicable  to  the  case. 

Appellant  contends  that  the  same  rules  of  law  are  ap- 
plicable to  this  case  that  would  be  applicable  if  the  land  in 
controversy  were  part  of  the  public  street,  and  from  this 
basis  it  is  argued  that  the  city  of  Chicago  had  no  power 
either  to  expressly  or  by  implication  permit  its  occupation 
for  other  than  public  uses  and  purposes.  We  think  it  open 
to  serious  question  whether  the  city  was  without  authority 
to  grant  the  use  of  the  land  to  a  public  service  corporation 
for  the  uses  and  purposes  to  which  it  was  put  by  said  cor- 
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poration,  but  if,  as  contended  by  appellant,  the  city  was 
without  such  authority  in  the  first  instance,  it  does  not  fol- 
low that  having  permitted  the  use  of  the  property,  neither 
the  municipality  nor  the  public  will  be  estopped  from  re- 
voking such  permission  and  re-possessing  the  property. 

There  is  a  line  of  cases  in  this  State  holding  that  per- 
mitting a  public  street  or  highway,  or  part  thereof,  to  be 
and  remain  in  the  possession  of  a  private  party  is  not  suf- 
ficient to  create  an  estoppel  against  the  municipality  caus- 
ing such  street  or  highway  to  be  vacated  and  re-opened. 
The  public  rights  in  the  streets  cannot  be  lost  by  the  mere 
act  of  abandonment  by  the  public  authorities.  Appellant 
has  cited  a  number  of  cases  so  holding,  in  its  brief,  among 
them  City  of  DeKalb  v.  Luney^  193  111.  185.  In  that  case 
the  city  of  DeKalb  was  enjoined,  at  the  instance  of  a  prop- 
erty owner,  from  removing  a  fence  enclosing  said  owner's 
residence  from  what  the  city  claimed  was  a  public  street. 
The 'evidence  showed  that-some  three  and  one-third  feet  of 
the  street  was  inside  the  enclosure  of  the  property  owner. 
There  were  no  improvements  on  the  portion  of  the  street 
inside  said  enclosure  except  a  fence,  a  lilac  bush,  a  creeping 
vine  and  possibly  a  maple  tree  about  ten  years  old.  The 
injunction  was  made  perpetual  by  the  circuit  court  on  the 
ground  that  the  city,  having  permitted  a  portion  of  the 
street  to  be  enclosed  and  possessed  for  more  than  twenty 
ytars  by  a  private  party,  was  estopped  from  reclaiming  it. 
This  court  reversed  that  decree  and  held  that  under  the 
circumstances  shown  by  the  evidence  the  doctrine  of  estop- 
pel did  not  arise,  but  it  was  recognized  in  that  case  that 
there  are  circumstances  under  which  a  private  party  may 
invoke  the  doctrine  of  estoppel  against  a  municipal  corpo- 
ration and  the  public.  On  page  190  it  was  said :  "It  must 
appear,  to  create  an  equitable  estoppel  against  the  public  in 
cases  such  as  that  at  bar,  not  only  that  the  city  authorities 
have  long  withheld  the  assertion  of  control  over  the  portion 
of  the  street  in  question,  and  that  private  parties  have  been, 
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by  the  acts  of  those  representing  the  public,  induced,  in 
good  faith,  to  believe  the  street  has  been  abandoned  by  the 
public,  but  also  that  on  the  faith  of  that  belief  and  with 
the  acquiescence  of  those  representing  the  public  such  pri- 
vate party  has  erected  structures  on  the  street  or  made  im- 
provements thereon  of  such  lasting  and  valuable  character 
that  to  permit  the  public  to  assert  the  right  to  re-possess 
itself  of  the  premises  would  entail  such  great  pecuniary  loss 
and  sacrifice  upon  the  private  property  holder  that  justice 
and  right  would  demand  that  the  public  be  estopped." 

In  People  v.  City  of  Rock  Island,  215  111.  488,  this 
court  said  (p.  495)  :  "It  has  frequently  been  decided  that 
the  doctrine  of  estoppel  in  pais  is  applicable  to  municipal 
corporations,  but  that  they  will  be  estopped  or  not,  as  jus- 
tice and  right  may  require.  There  may  be  cases  where, 
under  all  the  circumstances,  to  assert  a  public  right  would 
be  to  encourage  and  promote  a  fraud.  Where  a  party  act- 
ing in  good  faith  under  affirmative  acts  of  a  city  has  made 
such  expensive  and  permanent  improvements  that  it  would 
be  highly  inequitable  and  unjust  to  destroy  the  rights  ac- 
quired, the  doctrine  of  equitable  estoppel  will  be  applied. 
The  hardships  that  would  result  from  a  contrary  holding, 
and  the  necessity  oi  raising  an  estoppel  in  particular  cases 
to  prevent  fraud  and  injustice,  have  induced  the  establish- 
ment of  the  rule,  and  it  has  been  several  times  said  that 
there  is  neither  danger  to  'the  public  nor  injustice  in  the 
application  of  the  doctrine.  In  the  exercise  of  proper  dili- 
gence the  public  authorities  may  prevent  encroachments  up- 
on public  right,  and  if  they  do  not,  any  citizen  may  take 
the  necessary  steps  to  do  so,  and  if  there  is  not  only  a  fail- 
ure to  act  by  either,  but  affirmative  action  by  the  public 
authorities  with  the  apparent  approval  of  every  one  inter- 
ested, under  which  the  situation  is  changed  and  permanent 
improvements  are  made,  the  principles  of  equity  require 
that  the  public  should  be  estopped.  The  doctrine  has  been 
applied  in  Chicago,  Rock  Island  attd  Pacific  Railroad  Co. 
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V.  City  of  JoKetj  79  111.  25,  Chicago  and  Northwestern  Rail- 
way Co.  V.  People  ex  reL  91  id.  251,  County  of  Piatt  v. 
Goodell,  97  id.  84,  Martel  v.  City  of  Bast  St,  Louis,  94  id. 
67,  and  City  of  Chicago  v.  Union  Stock  Yards  and  Transit 
Co,  164  id.  224."  The  same  rule  was  again  announced  in 
People  V.  Wieboldt,  233  111.  572. 

It  is  not  required  that  there  shall  be  some  affirmative 
act  of  the  city  upon  which  to  base  an  estoppel,  but  it  may 
arise  out  of  long  acquiescence  and  such  conduct  and  acts 
as  amount  to  ratification.  City  of  Chicago  v.  Union  Stock 
Yards  and  Transit  Co.  164  111.  224. 

In  our  opinion,  under  the  facts  as  set  out  in  the  bill, 
the  case  is  one  for  the  application  of  the  doctrine  of  equi- 
table estoppel  and  must  be  controlled  by  the  authorities 
above  cited.  That  question  being  conclusive  of  the  case, 
it  is  unnecessary,  to  refer  to  other  questions  discussed  by 
counsel  in  their  brief  and  argument. 

The  demurrers  to  the  bill  were  properly  sustained  by  the 
circuit  court,  and  its  decree  dismissing  the  bill  is  affirmed. 

Decree  affirmed. 
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insufficiency  of  abstract  of  record 380 

judgment  of  circuit  court  is  presumed  to  be  correct,  on 
appeal,  until  the  contrary  is  shown 380 

party  is  not  entitled  to  have  an  instruction  given  which  is 
not  in  proper  form 394 

when  judgment  of  conviction  for  rape  will  be  reversed..  394 

when  claim  that  answer  must  be  taken  as  true  is  not  borne 
out  by  the  record — when  filing  of  a  replication  will  be 
held  to  have  been  waived 434 

if  Appellate  Court  affirms  a  judgment  for  failure  of  ap- 
pellant to  comply  with  its  rules  there  is  nothing  which 
the  Supreme  Court  can  review  on  appeal 448 

Appellate  Court  is  required  by  statute  to  file  an  opinion 
giving  the  reasons  for  its  decision — right  of  Supreme 
Court  to  consider  such  opinion 448 

effect  where  opinion  of  Appellate  Court  does  not  clearly 
show  reasons  for  affirming  judgement — Supreme  Court 
may  remand  without  reversing 448 

the  Supreme  Court  cannot  consider  question  of  amount  of 
damages  in  a  personal  injury  case — appellee  entitled  to 
damages  for  delay  if  no  other  question  is  raised 469 
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chancellor's  findings  of  fact  from  oral  testimony  are  not 
lightly  disturbed  on  appeal 556 

it  is  not  error  for  an  instruction  in  a  personal  injury  case 
to  assume  as  a  fact  what  could  not  be  controverted . . .  576 

when  error  in  refusing  to  admit  testimony  is  harmless. .  576 

if  testimony  in  a  personal  injury  case  is  immaterial,  as 
claimed  by  appellant,  its  admission  will  not  reverse . . .  582 

testimony  cannot  be  complained  of  on  appeal  if  abstract 
of  record  shows  no  objection  thereto 582 

when  instruction  upon  subject  of  negligence  in  switching 
partly  unloaded  car  of  cinders  is  not  misleading 583 

Appellate  Court's  •  judgment  of  affirmance  settles  contro- 
verted fact  of  defendant's  negligence 583 

when  judgment  of  conviction  must  be  affirmed  for  want 
of  a  bill  of  exceptions 590 

the  chancellor's  findings  of  fact  from  oral  testimony  will 
stand  on  appeal  unless  clearly  wrong 592 

when  appeal  in  scire  facias  proceeding  upon  forfeited  re- 
cognizance lies  to  Appellate  Court — ^when  alleged  inval- 
idity of  statute  does  tiot  give  Supreme  Court  jurisdiction  601 

Appellate  Court's  judgment  of  affirmance  settles  questions 
of  credibility  of  witnesses  and  weight  of  evidence  in  an 
action  for  personal  injuries 610 

substantial  repetitions  of  instructions  need  not  be  given. .  610 

party  cannot  complain  of  error  in  opponent's  instructions 
if  his  own  contain  the  same  error 610 

rulings  on  cross-examination  must  be  clearly  prejudicial 
to  work  a  reversal 611 

when  freehold  is  involved  in  a  proceeding  for  mandatory 
injunction  to  compel  removal  of  bridge  abutment 622 

correct  practice  where  appeal  is  taken  to  Supreme  Court 
which  should  have  been  to  Appellate  Court  is  to  trans- 
fer the  cause  to  Appellate  Court 623 

ASSESSMENT  FOR  TAXES.— See  TAXES. 

ASSIGNMENT  OF  CROSS-ERRORS.— See  CROSS-ERRORS. 

ATTORNEYS  AT  LAW. 

attorney  who  collects  money  for  client  should  pay  it  over 
promptly,  and  may  be  disbarred  if  he  uses  it  for  his  own 
purposes  and  cannot  pay  it  over 89 

an  attorney  who  files  bill  for  divorce  and  obtains  decree 
without  disclosing  that  another  judge  has  dismissed  the 
same  bill  may  be  suspended  from  practice 279 
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purpose  of  scire  facias  on  forfeited  recognizance — ^whether 
cognizor  was  guilty  of  the  criminal  charge  against  him 
cannot  be  inquired  into  in  such  proceeding 600 

fact  that  statute  upon  which  criminal  charge  is  based  is 
unconstitutional  is  no  defense  to  a  scire  facias  proceed- 
ing on  the  forfeited  recognizance 600 

BILLS  OF  EXCEPTIONS. 

when  judgment  of  conviction  must  be  affirmed  for  want 
of  a  bill  of  exceptions 590 

BOARDS  OF  REVIEW. 

when  equity  has  jurisdiction  to  enjoin  collection  of  tax 
on  original  assessment  by  board  of  review — equity  has 
jurisdiction  if  tax  was  unauthorized  by  law 27 

when  widow  and  minor  are  improperly  assessed 27 

a  tax-payer  is  entitled  to  have  assessment  made  by  the 
board  of  assessors  reviewed  by  the  board  of  review  al- 
though he  failed  to  file  any  schedule 415 

board  of  review  cannot  remit  the  penalty  fixed  by  board  of 
assessors  for  failure  to  file  a  schedule 415 

rule  where  board  of  review  changes  an  assessment  made 
by  the  board  of  assessors  which  carries  a  penalty  for  a 
failure  to  file  a  schedule 415 

BOUNDARIES. 

meander  line  is  not  ordinarily  a  boundary 290 

meander  line  provision  of  act  of  1839  relating  to  canal 

lands  was  superseded  by  act  of  1843 ^9^ 

purchasers  of  canal  lands 'sold  under  act  of  1843,  ^^^  ^y^^S 
along  Desplaines  river  own  the  bed  of  the  river  to  the 
middle  of  the  stream 290 

BRIEFS. 

appellee's  brief  should  be  a  reply  to  points  made  in  appel- 
lant's brief  and  should  follow  order  of  their  presentation.  205 

BROKERS. 

when  a  stock  broker  is  a  "winner,"  under  section  132  of 
the  Criminal  Code — it  must  appear  that  both  parties  in- 
tended to  settle  on  differences,  only 216 

sales  and  purchases  of  stocks  by  broker  under  a  general 
order  to  use  his  discretion  are  not  necessarily  gambling 
transactions 216 
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when  executors  of  deceased  trader  cannot  recoyer  from 
stock  brokers  under  section  132  of  Criminal  Code,  on 
theory  that  the  transactions  were  gambling  ones 216 

BURDEN  OF  PROOF. 

presumption  is  in  favor  of  validity  of  marriage  if  a  cere- 
mony is  proven — burden  of  proof  is  then  upon  party  at- 
tacking validity  of  the  marriage 92 

one  asserting  that  transactions  in  stocks  were  gambling 
ones  has  the  burden  of  proving  the  allegations  of  his 
bill  in  that  respect 216 

party  who  claims  a  deed  absolute  in  form  to  be  condi- 
tional has  the  burden  of  proving  his  claim 453 

CANALS. 

meander  line  provision  of  act  of  1839  relating  to  canal 
lands  was  superseded  by  the  act  of  1843 290 

purchasers  of  canal  lands  sold  under  act  of  1843  ^^^  ^Y' 
ing  along  Desplaines  river  own  the  bed  of  the  river  to 
the  middle  of  the  stream — State  does  not  own  it 290 

an  agreement  for  perpetual  flowage  is,  in  effect,  a  sale  of 
an  interest  in  land — how  such  agreement  must  be  made 
by  canal  commissioners   292 

the  flowage  contract  of  September  2,  1904,  between  canal 
commissioners  and  Harold  T.  Griswold  is  not  a  perpet- 
ual license 292 

commissioners  have  power  to  lease  "ninety- foot  strip" . . .  292 

what  is  meant  by  lease  of  "water  power,"  referred  to  in 
clause  6  of  section  8  of  Canal  act  of  1874 292 

the  flowage  contract  and  lease  made  September  2,  1904, 
are  not  a  lease  of  "water  power" 293 

provision  of  Canal  act  for  renewing  leases  applies  only  to 
leases  of  water  power  and  lands  connected  therewith . .  293 

invalidity  of  renewal  provision  of  canal  commissioners' 
lease  does  not  render  entire  contract  void  if  such  pro- 
vision is  independent  and  severable 293 

what  is  not  ground  for  setting  aside  deed  to  canal  lands — 
deed  of  January  6,  1905,  to  "sixteen-acre  tract"  passed 
the  entire  title  of  the  State 293 

the  "Kankakee  feeder"  lease  of  August  8,  1905,  is  not  a 
water  power  lease  294 

when  lease  by  canal  commissioners  can  be  canceled  only 
by  the  commissioners  and  not  by  the  State 294 

Kankakee  feeder  lease  is  not  within  the  joint  resolution 
passed  by  the  legislature  in  1907 294 
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revocation  provision  of  Kankakee  feeder  lease  construed.  294 
canal  commissioners  have  power  to  lease  the  abandoned 

Kankakee  feeder — ^the  "pole  lease"  of  September  2,  1904, 

is  not  void 294 

a  contract  made  by  the  canal  commissioners  should  be 

read  in  the  light  of  the  statute 295 

contemporaneous  agreements  concerning  the  same  subject 

matter  should  be  construed  together 295 

CARRIERS.— See  RAILROADS;    STREET  RAILWAYS. 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 
People  v.  Strassheim,  240  111.  279,  controls  the  decision  in 
People  V.  Haas   575 

CERTIFICATES  OF  ACKNOWLEDGMENT. 

certificate  of  acknowledgment  to  deed  cannot  be  impeached 
by  unsupported  testimony  of  grantor — proof  of  fraud 
must  be  clear  to  overcome  such  a  certificate 604 

CERTIFICATES  OF  IMPORTANCE. 

a  certificate  of  importance  is  not  necessary,  on  appeal  in 
separate  maintenance,  if  legality  of  the  marriage  is  di- 
rectly involved   93 

CHANCERY.— See  EQUITY. 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

CLOUD  ON  TITLE. 

when  a  decree  dismissing  bilf  to  cancel  tax  deed  does  not 
bar  second  bill  between  same  parties 15 

possession  under  master's  deed  purporting  to  convey  title 
is  sufficient  to  enable  party  to  maintain  biU  to  cancel 
tax  deed  as  a  cloud  on  title 15 

person  in  possession  claiming  ownership  is  entitled  to  no- 
tice before  tax  deed  is  issued 15 

when  a  defendant  should  not  be  required  to  pay  master's 
fees  when  his  deed  is  canceled 16 

when  failure  of  the  grantees  of  coal  rights  to  keep  their 
agreements  does  not  authorize  court  of  equity  to  cancel 
deed  as  a  cloud  on  title 521 

CONSERVATORS. 

county  court  cannot  appoint  conservator  for  a  person  who 
is  not  a  resident  of  the  county 381 
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CONSOLIDATION.— See  RAILROADS. 

CONSTITUTIONAL  LAW.                                                    page. 
registration  provision  of  City  Election  act  is  not  uncon- 
stitutional, as  a  discrimination  between  voters  in  terri- 
tory partly  within  and  partly  without  the  city 529 

CONSTRUCTION. 

section  39  of  the  Chancery  act  and  section  38  of  the  Evi- 
dence act  should  be  construed  together 15 

oral  testimony  properly  reported  by  the  master  is  "taken  on 
the  trial,"  within  meaning  of  section  38  of  Evidence  act.     15 

in  case  of  ambiguity  of  contract  creating  easement,  resort 
may  be  had  to  practical  construction  of  contract 42 

of  section  16  of  Corporations  act,  as  fixing  the  amount  of 
capital  stock  as  the  point  where  directors  and  officers 
must  assume  personal  liability  for  debts 102 

when  principle  of  contemporaneous  construction  of  stat- 
ute by  executive  officers  has  no  application 156 

the  whole  act  should  be  considered  when  construing  a  pro- 
vision of  a  statute  177 

of  Municipal  Court  act,  as  making  action  of  tort,  where 
amount  claimed  is  not  over  $1000,  a  fourth  class  case. .  177 

of  meander  line  provision  of  act  of  1839,  relatii^g  to  canal 
lands,  as  being  superseded  by  act  of  1843 ^9^ 

of  clause  6  of  section  8  of  Canal  act  of  1874,  as  to  mean- 
ing of  leases  of  "water  power" . » 292 

of  contracts  and  leases  upon  which  rights  of  the  Econ- 
omy. Light  and  Power  Company  are  based 292 

contemporaneous  agreements  relating  to  the  same  subject 
matter  should  be  construed  together 295 

of  section  32  of  the  Local  Improvement  act,  as  to  extent 
to  which  a  condemnation  judgment  against  land  needed 
for  local  improvement  is  conditional 460 

of  will,  as  not  vesting  legal  title  in  executor  as  trustee. .  515 

of  registration  provision  of  City  Election  act,  as  not  being 
unconstitutional  for  discrimination  529 

of  Local  Option  act,  as  to  petition  for  election  being  ju- 
risdictional and  as  to  its  requirements  where  town  is 
partly  within  city  where  City  Election  act  is  in  force..  529 

of  deed,  as  to  when  rule  in  Shelly* s  case  applies 536 

of  will,  as  creating  a  tenancy  in  common  and  not  a  joint 
tenancy — what  strengthens  such  view 543 

of  section  2  of  Inheritance  Tax  law,  as  not  exempting  re- 
mainders after  life  estates — of  section  i  of  such  law, 
as  to  what  is  a  "beneficial  interest"  in  land 571 


MIIIL]  INDEX.  657 

CONTRACTS.—See  GAMBLING  CONTRACTS.  page. 

after  default  in  action  on  a  written  contract  of  guaranty 
the  evidence  should  be  limited  to  such  proof  as  will 'en- 
able court  to  fix  and  assess  the  damages 9 

easements  may  be  created  by  covenants  or  agreements  as 
well  as  by  grant — in  case  of  ambiguity  practical  con- 
struction of  parties  may  be  resorted  to 42 

when  note  is  within  security  of  mortgage 132 

a  contract  to  convey  by  a  good  and  sufficient  warranty 
deed  requires  a  title  without  encumbrance 132 

an  agreement  for  perpetual  flowage  is,  in  effect,  a  sale  of 
an  interest  in  land  292 

contracts  made  by  the  canal  commissioners  should  be  read 
in  the  light  of  the  statute 295 

where  one  attempts  to  grant  a  greater  estate  than  he  has 
the  conveyance  will  operate  to  pass  estate  which  he  has.  295 

contemporaneous  agreements  relating  to  the  same  subject 
matter  should  be  construed  together 295 

contract  of  infant  is  voidable  by  him  though  he  is  emanci- 
pated or  in  business — right  of  an  infant  to  disaffirm  his 
contract  may  be  exercised  at  his  option 398 

the  fact  that  contract  is  executed  does  not  preclude  dis- 
affirmance by  infant 398 

executory  contracts  or  contracts  relating  to  personal  prop- 
erty may  be  disaffirmed  after  or  during  minority 398 

ante-nuptial  contracts  are  generally  recognized  as  valid . .  423 

legal  title  to.  land  does  not  vest  by  contract,  but  party  may 
acquire  equitable  title  and  compel  specific  performance.  423 

when  husband's  failure  to  keep  insurance  policy  in  force 
defeats  his  right  to  claim  the  wife's  property  under  pro- 
vision of  ante-nuptial  contract 423 

if  the  grantor  by  his  own  act  prevents  the  grantee  from 
keeping  his  agreements,  which  were  the  consideration 
for  the  deed,  the  deed  will  not  be  set  aside 441 

proof  that  vendor's  title  is  doubtful  is  a  good  defense  to 
hi3  bill  for  specific  performance 514 

in  specific  performance  the  sufficiency  of  the  abstract  of 
title  is  determined  as  of  the  time  when  the  abstract  was 
to  be  delivered  and  the  deal  closed 514 

when  abstract  of  title  is  defective 515 

to  be  fraud  in  law  a  representation  must  be  an  affirmance 
of  a  fact  and  not  merely  an  agreement  to  do  something 
in  the  future   5^1 

when  failure  of  the  grantees  of  coal  rights  to  keep  their 
agreements  does  not  justify  court  of  equity  in  canceling 
the  deed  as  for  fraud 521 

141  —  49 
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a  breach  of  contract  in  ah  ordinary  business  transaction 
does  not  constitute  fraud  in  law 521 

what  must  be  proved  to  warrant  a  decree  of  specific  per- 
formance where  the  contract  to  convey  is  verbal — what 
proof  is  not  sufficient 551 

a  verbal  agreement  to  extend  time  to  redeem  frpm  judicial 
sale  is  valid  and  not  within  Statute  of  Frauds 556 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS. 

statutory  liability  of  directors  is  for  indebtedness  in  ex- 
cess of  the  amount  of  the  capital  stock 102 

directors  may  incur  indebtedness  to  the  amount  of  capital 
stock  without  assuming  personal  liability 102 

section  16  of  the  Corporations  act  takes  no  account  of  the 
property  or  assets  of  a  corporation  but  only  of  amount 
of  its  capital  stock 102 

the  personal  liability  of  directors  and  officers  is  that  of  a 
surety,  and  if  the  excessive  indebtedness  is  paid  out  of 
the  assets  the  directors  and  officers  are  exonerated 103 

directors  and  officers  of  corporation  are  liable  if  they  as- 
sent to  the  creation  of  excessive  debt,  even  though  they 
are  not  liable  by  merely  recognizing  its  existence 103 

when  manager  of  grain  elevator  corporation  may  recover 
commissions  from  directors  and  officers  though  he  par- 
ticipated in  creating  the  excessive  debt 103 

it  is  against  public  policy  of  Illinois  for  a  corporation  to 
hold  real  estate  beyond  what  is  necessary  ibr  the  busi- 
ness or  specific  purposes  of  the  cdrporation 155 

corporation  cannot  be  organized  to  acquire  and  hold  real 
estate  or  to  buy  or  lease  land  and  construct  and  operate 
an  office  building  155 

corporation  may  be  organized  for  any  purpose  authorized 
by  law  and  may  hold  such  real  estate  as  is  necessary 
to  carry  out  such  purpose 156 

a  prosecution  for  ouster  cannot  be  barred  by  lapse  of  time 
if  there  was  no  statute  authorizing  the  organization  of 
the  alleged  corporation 156 

grantor  cannot  have  deed  set  aside  upon  ground  that  cor- 
poration grantee  exceeded  its  power  in  taking  the  real 
estate,  which  was  residence  property 183 

the  State,  alone,  can  interfere  where  it  is  claimed  that  a 
corporation  having  power  to  hold  real  estate  has  ex- 
ceeded such  power 183 

what  is  a  sufficient  averment  of  complainant's  relation  as 
a  stockholder  in  the  defendant  corporation 238 
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what  averments  in  bill  by  stockholder  for  accounting  show 
laches  in  making  demand — when  laches  in  making  de- 
mand will  bar  relief 238 

a  stockholder  must  act  with  due  diligence  in  seeking  re- 
lief against  the  corporation  for  acts  or  omissions  such 
as  would  naturally  be  known  to  him 238 

infant  may  disaffirm  purchase  of  capital  stock  and  recover 
the  purchase  money   398 

cancellation  of  stock  certificate  amounts  to  a  surrender  of 
the  stock  and  restoration  to  corporation 399 

COSTS. 

when  a  defendant  should  not  be  required  to  pay  master's 
fee  when  his  deed  is  canceled 15 

COURTS.— See  APPEALS  AND  ERRORS ;   EQUITY. 

attorney  who  collects  money  for  client  and  uses  it  for  his 
own  purposes,  so  that  he  cannot  pay  it  over,  is  guilty 
of  misconduct  and  may  be  disbarred 89 

Appellate  Court's  finding  upon  a  mixed  question  of  law 
and  fact  is  conclusive  upon  Supreme  Court 142 

what  findings  by  Appellate  Court  are  conclusive 142 

what  constitutes  public  policy — a  change  in  public  policy 
must  be  made  by  legislature  and  not  by  courts 155 

an  action  of  tort,  where  the  amount  claimed  is  not  over 
$1000,  is  a  fourth  class  case  under  Municipal  Court  act.  177 

use  of  court  merely  to  determine  what  kind  of  a  title  the 
complainant  will  get  if  he  exercises  a  certain  option, 
there  being  no  real  controversy,  is  improper 200 

court  should  dismiss  bill  for  divorce  upon  learning  that  it 
has  been  dismissed  for  want  of  equity  by  another  judge, 
whether  the  prior  adjudication  is  plefeided  or  not 279 

an  attorney  who  files  bill  for  divorce  and  obtains  decree 
without  disclosing  that  another  judge  has  dismissed  the 
same  bill  may  be  suspended  from  practice 279 

where  affirmance  by  Appellate  Court  is  for  a  failure  to 
comply  with  its  rules  there  is  nothing  which  Supreme 
Court  can  review  on  appeal  ^  448 

Appellate  Court  is  required  by  statute  to  file  an  opinion 
giving  the  reasons  for  its  decision — right  of  the  Supreme 
Court  to  consider  such  opinion 448 

effect  where  opinion  of  Appellate  Court  does  not  clearly 
show  the  reasons  for  affirming  judgment — the  Supreme 
Court  may  remand  without  reversing 448 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 
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when  the  People  are  not  required  to  make  an  election  in 
prosecution  for  falsifying  jail  calendar 273 

when  alleged  incompetent  evidence  of  handwriting  of  ac- 
cused will  not  work  reversal — ^what  is  not  ground  for 
disregarding  testimony  of  witness 273 

when  defendant  is  not  prejudiced  by  jury's  taking  alleged 
falsified  record  with  them  on  retirement, 274 

an  intent  to  falsify  a  public  record  is  a  criminal  intent. .  274 

the  right  of  a  party  to  an  instruction  is  the  right  to  an 
instruction  in  proper  form — an  instruction  referring  to 
evidence  of  alibi  alone  is  improper 394 

jury  should  consider  all  the  evidence  and  not  merely  that 
touching  the  alibi  394 

when  judgment  convicting  accused  of  crime  of  rape  will 
be  reversed   394 

an  intent  to  kill  animal  need  not  be  proved  to  sustain  con- 
viction for  malicious  mischief  under  section  203  of  di- 
vision I  of  Criminal  Code 482 

malice  toward  owner  of  animal,  whoever  he  may  be,  must 
be  proved  to  sustain  conviction  for  malicious  mischief 
for  castrating  a  bull 482 

inference  of  malice  is  one  of  fact  for  the  jury 482 

offense  of  cruelty  to  animals  is  distinct  from  offense  of 
malicious  mischief  in  killing  or  wounding  animal 482 

proof  that  killing  of  animal  was  "absolutely"  necessary  to 
protect  defendant's  property  is  not  required 482 

right  of  person  to  protect  his  property. . . , 483 

what  evidence  is  admissible  in  malicious  mischief  prose- 
cution upon  question  of  defendant's  motive — ^what  is  ad- 
missible as  tending  to  show  want  of  malice 483 

when  verdict  imposing  fine  of  $550  in  malicious  mischief 
prosecution  for  castrating  a  bull  is  excessive 483 

CROSS-ERRORS. 

purpose  of  statutory  assignment  of  cross-errors — rule  as 

to  necessity  for  assigning  cross-errors 215 

appellee  has  a  right  to  sustain  a  decree  by  any  facts  in 

the  record  without  assigning  cross-errors 215 

CROSS-EXAMINATION. 

matter  of  cross-examination  rests  largely  with  trial  court — 
rulings  must  be  clearly  prejudicial  to  work  reversal.  ..611 

CRUELTY  TO  ANIMALS. 

offense  of  cruelty  to  animals  is  distinct  from  offense  of 
malicious  mischief  for  killing  or  wounding  animal. .. .  482 
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CUSTOMS.  PAGE. 

duty  of  a  master  to  make  rules  for  conducting  business 
with  different  branches — effect  of  an  established  custom 
where  no  rule  exists   205 

when  violation  of  established  custom  by  a  switch  tender 
tends  to  show  negligence  on  his  part  which  renders  his 
employer  liable  206 

DAMAGES. 

the  Supreme  Court  cannot  consider  question  of  amount  of 
damages  in  personal  injury  case — appellee  is  entitled  to 
damages  for  delay  if  no  other  question  is  raised 469 

when  allowance  of  $300  as  damages  on  dissolution  of  in- 
junction is  not  excessive : 567 

DEBTOR  AND  CREDITOR. 

personal  liability  of  directors  and  officers  of  corporation  is 
for  indebtedness  in  excess  of  the  amount  of  its  capital 
stock  and  not  the  value  thereof 102 

the  liability  of  a  secret  partner  does  not  extend  to  indi- 
vidual contracts  of  other  partners  with  respect  to  their 
personal  transactions   113 

a  debt  which  a  solvent  executor  owed  the  estate  must  be 
treated  as  paid  and  as  assets  in  his  hands  although  he 
subsequently  becomes  insolvent 409 

DECLARATIONS.— See  EVIDENCE. 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEDICATION. 

plat  cannot  be  partly  statutory  and  partly  common  law, .     43 
failure  of  some  of  the  land  owners  to  acknowledge  a  plat 
in  person  destroys  the  effect  of  entire  plat  as  a  statu- 
tory dedication   43 

offered  dedication  may  be  withdrawn  before  acceptance.  268 

making  of  plat  is  a  mere  offer  to  dedicate 268 

dedication,  though  by  formal  plat,  is  incomplete  until  ac- 
ceptance, and  a  conveyance  of  lots  before  acceptance 

carries  title  to  center  of  street 268 

owner  of  platted  ground  who  sells  lots  before  acceptance 
of  dedication  has  no  reversionary  interest  in  portion  of 

street  upon  which  the  lots  abut 268 

dedication  of  a  park  for  a  particular  purpose  cannot  be 
changed  by  city  or  legislature — binding  force  of  restric- 
tions against  erecting  buildings   49^ 


f 
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DEDICATION.— Conhnw^J.  pace. 

reclaimed  land  in  Lake  Front  park  in  Chicago  is  subject 
to  terms  of  original  dedication  and  no  buildings  of  any 
kind  can  be  built  thereon 497 

what  is  necessary  to  establish  a  highway  by  dedication — 
there  can  be  no  acceptance  by  the  public  of  an  offer  not 
made  to  the  public. 566 

DEEDS.— See  TAX  DEEDS. 

when  deed  made  by  grantor  as  executrix  may  be  presumed 
to  have  been  made  in  due  course  of  administration 109 

what  is  a  sufficient  delivery  of  deeds  executed  contempo- 
raneously with  a  will 120 

what  facts  concerning  earlier  transactions  do  not  tend  to 
show  that  the  grantor  intended  to  retain  control  over 
deeds  and  will 120 

what  declaration  by  grantor  is  not  inconsistent  with  in- 
tention to  part  with  control  over  deeds 120 

fact  that  custodian  of  deeds  testifies  that  he  would  have 
given  deeds  back  to  grantor  if  he  had  asked  for  them 
is  not  material  121 

deed  cannot  be  set  aside  upon  ground  that  the  certificates 
of  stock  which  were  the  consideration  were  surrepti- 
tiously taken  by  third  party 183 

grantor  cannot  have  deed  set  aside  upon  ground  that  cor- 
poration grantee  exceeded  its  power  in  taking  the  real 
estate,  which  was  residence  property 183 

what  is  not  ground  for  setting  aside  deed  to  canal  lands — 
deed  of  January  6,  1905,  to  "sixteen-acre  tract"  of  canal 
land  passed  entire  title  of  the  State 293 

where  one  attempts  to  grant  a  greater  estate  than  he  has, 
conveyance  is  operative  to  pass  estate  which  he  has...   295 

the  law  does  not  presume  undue  influence  in  case  of  deed 
from  a  parent  to  child — when  grantee  need  not  prove 
good  faith   366 

mere  fact  that  the  grantor  was  old  and  feeble  is  not  alone 
ground  for  setting  aside  his  deeds 366 

when  rights  of  holder  of  unrecorded  deed  from  mortgagor 
are  subject  to  lien  of  the  mortgage 435 

if  grantor  by  his  own  act  prevents  grantee  from  keeping 
his  agreement  to  support  the  grantor,  which  was  the 
consideration,  the  deed  will  not  be  set  aside 441 

party  who  claims  that  a  deed  absolute  in  form  was  con- 
ditional has  the  burden  of  proving  such  claim 453 

when  deed  from  husband  to  wife  will  be  held  to  be  un- 
conditional  and  to  have  been  delivered 453 
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DEEDS. — Continued,  page. 

mere  fact  that  grantor  becomes  dissatisfied  with  his  bar- 
gain is  not  ground  for  setting  aside  the  deed 453 

when  remainder  created  by  deed  is  contingent 511 

rule  relating  to  conveyances  made  in  consideration  of  sup- 
port of  the  grantor  for  life  does  not  apply  to  ordinary 
transactions  of  bargain  and  sale 521 

when  failure  of  the  grantees  of  coal  rights  to  keep  their 
agreements  does  not  justify  setting  aside  the  deed  in 
equity  as  for  fraud  521 

when  rule  in  Shelly' s  case  applies  to  deed — it  is  no  ob- 
jection to  application  of  rule  that  life  estate  is  in  one- 
half  the  land  and  the  remainder  in  whole  tract 537 

when  a  deed  from  widow  to  administrator's  wife  will  not 
be  set  aside  except  upon  the  proof  of  actual  influence 
by  the  administrator  592 

evidence  reviewed  and  held  insufficient  to  show  that  the 
grantor  did  not  have  capacity  to  make  deed 592 

certificate  of  acknowledgment  to  deed  cannot  be  impeached 
by  unsupported  testimony  of  grantor—proof  of  fraud 
must  be  clear  to  overcome  certificate  of  acknowledgment  604 

what  does  not  overcome  certificate  of  acknowledgment..  604 

a  charge  of  fraud  in  procuring  deed  is  inconsistent  with 
claim  that  the  deed  was  voluntarily  executed  through 
exercise  of  undue  influence 605 

DEFAULT. 

default  admits  material  allegations  of  declaration 9 

after  default  in  action  on  written  contract  the  evidence  is 
limited  to  assessment  of  damages 9 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DEFINITIONS. 

rule  in  SheUy's  case  defined 536 

joint  tenancy  defined   542 

DELIVERY.— See  DEEDS. 

DIRECTORS.— See  CORPORATIONS. 

DISBARMENT. 

attorney  who  collects  money  for  client  and  uses  it  for  his 
own  purposes,  so  that  he  cannot  pay  it  over,  is  guilty 
of  misconduct  and  may  be  disbarred 89 
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DISBARMENT.— Conhnu^d.                                                    page. 
an  attorney  who  files  bill  for  divorce  and  obtains  decree 
without  disclosing  that  another  judge  has  dismissed  the 
same  bill  may  be  suspended  from  practice 279 

DIVORCE. 

public  has  an  interest  in  divorce  suit  which  must  be  con- 
sidered, regardless  of  attitude  of  parties — divorce  will 
not  be  granted  upon  consent  or  collusion 279 

court  should  dismiss  bill  for  divorce  upon  learning  that 
the  bill  has  previously  been  dismissed  by  another  judge 
on  the  same  evidence 279 

an  attorney  who  files  bill  for  divorce  and  obtains  decree 
without  disclosing  that  another  judge  has  dismissed  the 
bill  may  be  suspended  from  practice 279 

a  wife  granted  a  divorce  for  desertion  has  no  ground  to 
complain,  on  appeal,  that  it  was  not  granted  fot  cruelty.  453 

DRAM-SHOPS.— See  LOCAL  OPTION. 

< 

DRUNKENNESS. 

intoxication  of  person  at  time  of  injury  does  not  relieve 
him  from  duty  to  exercise  due  care,  nor  does  it,  of  it- 
self, bar  a  recovery  for  his  injury 169 

an  intoxicated  person  must  use  the  degree  of  care  for  his 
safety  which  a  person  not  intoxicated  would  have  used 
under  the  same  circumstances  169 

effect  where  instructions  for  both  parties  in  a  negligence 
case  ignore  question  of  plaintiff's  intoxication 169 

DUE  CARE.— See  NEGLIGENCE. 

EASEMENTS. 

easements  may  be  created  by  covenants  or  by  agreements 
as  well  as  by  grant 42 

if  easement  agreement  is  ambiguous,  resort  may  be  had  to 
practical  construction  by  the  parties 42 

when  signing  petition  to  vacate  street  is  an  abandonment 
of  the  party's  private  easement  therein — such  act  binds 
party's  successors  in  title 42 

property  owners  consenting  to  vacation  of  street  are  es- 
topped to  demand  that  original  conditions  be  restored.     42 

when  easement  is  appurtenant  and  not  in  gross 42 

easement  created  by  a  grantor  in  favor  of  lands  retained 
by  him  is  appurtenant  and  is  binding  upon  subequent 
purchasers  from  the  grantees 42 
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EASEMENTS.— C(?n/wtt^(i.  page. 

word  "heirs"  need  not  be  used  in  order  to  make  an  ease- 
ment a  perpetual  one  42 

power  of  equity  to  enforce  an  easement  contract  in  favor 
of  person  not  a  party  to  the  contract 43 

when  easement  in  favor  of  abutting  lot  will  embrace  ter- 
ritory included  in  vacated  street 43 

when  lots  cannot  claim  benefit  of  easement  contract  al- 
though it  was  originally  intended  to  benefit  such  lots. .     43 

when  use  of  switch  track  to  haul  coal  and  cinders  will  be 
enjoined  as  being  an  excessive  use  of  the  easement...     43 

easement  in  use  of  switch  track  cannot  be  availed  of  to 
benefit  •  non-dominant  lots 43 

the  distinction  between  ownership  of  bed  of  navigable  and 
non-navigable  streams    290 

an  agreement  for  perpetual  flowage  is,  in  effect,  a  sale  of 
an  interest  in  land — when  flowage  contract  is  not  a  per- 
petual license 292 

EJECTMENT. 

when  deed  made  by  grantor  as  executrix  may  be  presumed 

to  have  been  made  in  due  course  of  administration...   109 
when  prosecution  of  ejectment  suit  will  not  be  enjoined.   187 
owner  of  platted  tract  who  sells  lots  before  acceptance  of 
dedication  has  no  reversionary  interest  in  the  portions 
of  streets  upon  which  the  lots  abut 268 

ELECTION  OF  REMEDIED. 

when  the  People  are  not  required  to  make  an  election  in 

prosecution  for  falsifying  jail  calendar. 273 

defrauded  party  is  bound  by  his  election  of  remedies,  but 
knowledge  of  facts  is  essential  to  constitute  the  bring- 
ing of  a  suit  an  election  of  remedies 384 

ELECTIONS. 

registration  provision  of  City  Election  act  is  not  uncon- 
stitutional, as  a  discrimination  between  voters  in  terri- 
tory partly  within  and  partly  outside  city 529 

petition  for  local  option  election  required  by  Local  Option 
act  is  jurisdictional — when  the  petition  must  state  that 
signers  are  "duly  registered"  legal  voters 529 

how  local  option  election  should  be  held  in  a  town  which 
is  partly  within  and  partly  outside  the  limits  of  a  city 
where  City  Election  act  is  in  force 5^9 

how  petition  for  local  option  election  should  be  prepared 
in  a  town  lying  partly  within  and  partly  outside  a  city 
where  City  Election  act  is  in  force 5^9 
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ELECTRIC  COMPANIES.  page. 

what  evidence  tends  to  show  negligence  by  electric  com- 
pany in  permitting  live  wire  to  fall 252 

electric  company  is  liable  for  an  injury  resulting  from  at- 
tempt to  remove  live  wire  as  a  source  of  danger 253 

when  electric  company's  negligence  is  not  the  proximate 
cause  of  injury  from  fallen  live  wire 253 

EMINENT  DOMAIN. 

the  extent  to  which  condemnation  judgment  against  land 

needed  for  local  improvement  is  conditional 460 

right  of  a  city  to  dismiss  condemnation  proceeding  after 

judgment  against  part  of  defendants 460 

one  not  a  party  to  condemnation  suit  is  not  bound  by  the 

judgment  nor  deprived  of  his  rights 622 

EQUITABLE  ESTOPPEL.— See  ESTOPPEL. 

EQUITY. 

section  39  of  Chancery  act  and  section  -38  of  Evidence  act 
should  be  construed  together — when  all  of  the  evidence 
should  be  taken  by  the  master , 15 

oral  testimony  properly  reported  by  the  master  is  "taken 
on  the  trial,"  within  the  meaning  of  section  38  of  the 
Evidence  act  15 

when  fact  that  chancellor  hears  part  of  evidence  after  re- 
ferring case  to  a  master  is  not  a  substantial  departure 
from  proper  procedure 15 

when  record  of  former  action  is  not  admissible— chancel- 
lor is  presumed,  on  appeal,  to  have  disregarded  incom- 
petent evidence 15 

when  equity  has  jurisdiction  to  enjoin  collection  of  tax 
on  original  assessment  by  board  of  review — equity  has 
jurisdiction  if  tax  was  unauthorized  by  law 27 

power  of  equity  to  enforce  easement  contract  in  favor  of 
person  not  a  party  to  the  contract 43 

when  use  of  switch  track  to  haul  coal  and  cinders  will  be 
enjoined,  as  being  an  (excessive  use  of  easement 43 

equity  will  not  assume  jurisdiction  solely  to  determine  the 
right  to  possession  of  land  between  party  claiming  that 
right  and  one  holding  adversely 145 

deed  cannot  be  set  aside  upon  ground  that  the  certificates 
of  stock,  which  were  the  consideration,  were  surrepti- 
tiously taken  by  third  party 183 

where  the  equities  are  equal  the  law  must  prevail — when 
prosecution  of  ejectment  suit  will* not  be  enjoined....   187 
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grantor  cannot  have  deed  set  aside  upon  ground  that  cor- 
poration grantee  exceeded  its  power  in  taking  the  real 
estate,  which  was  residence  property 183 

use  of  a  court  of  equity  for  business  reasons,  merely  to 
determine  what  kind  of  a  title  complainant  will  get  if 
he  exercises  a  certain  option,  is  improper. . » 200 

remedy  by  rescission  of  conveyance  for  mistake  must  be 
availed  of  in  apt  time  by  parties  to  the  conveyance ....   187 

after  leave  is  given  to  intervene  in  partition  the  evidence 
in  support  of  the  intervenor's  answer  to  the  bill  should 
be  heard  on  the  final  hearing  of  the  case 230 

the  matter  of  allowing  amendments  in  chancery  cases  is 
largely  within  the  chancellor's  discretion 238 

averments  of  cross-bill  are  not  considered  in  determining 
the  sufficiency  of  the  original  bill 238 

when  a  court  may,  in  foreclosure,  settle  priorities  as  be- 
tween mortgagee  and  holder  of  unrecorded  deed 435 

if  grantor  by  his  own  act  prevents  grantee  from  keeping 
his  agreement  to  support  grantor,  which  was  the  con- 
sideration for  the  deed,  the  deed  will  not  be  set  aside. .  441 

mere  fact  that  grantor  becomes  dissatisfied  with  his  bar- 
gain is  not  ground  for  setting  aside  the  deed 453 

when  deed  from  husband  to  wife  will  be  held  to  be  un- 
conditional and  to  have  been  delivered 453 

court  will  not  compel  a  vendee  to  accept  a  clouded  title — 
proof  that  vendor's  title  is  doubtful  is  a  good  defense 
to  his  bill  for  specific  performance 514 

service  by  publication — sufficiency  of  notice  that  a  decree 
has  been  entered — what  notice  does  not  bar  petition  to 
open  decree  filed  within  three  years 514 

when  failure  of  the  grantees  of  coal  rights  to  keep  their 
agreements  does  not  justify  court  of  equity  in  canceling 
deed  as  for  fraud 521 

equity  will  permit  redemption  from  a  foreclosure  sale 
where  owner  of  equity  of  redemption  has  been  misled.   556 

court  of  equity  will  look  to  the  substance  of  a  written  in- 
strument rather  than  to  its  form 556 

when  allowance  of  $300  as  damages  on  dissolution  of  in- 
junction is  not  excessive 567 

equity  will  grant  relief  upon  proper  averments  and  proof 
that  confidence  has  been  reposed  and  betrayed 592 

when  deed  from  widow  to  administrator's  wife  will  not  be 
set  aside  in  equity  except  upon  proof  of  actual  influence 
by  administrator 59^ 
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property  owners  who  consent  to  vacating  of  a  street  are 
estopped  to  demand  that  original  condition  be  restored.     42 

when  manager  of  grain  elevator  corporation  may  recover 
commissions  from  directors  and  officers  though  he  par- 
ticipated in  creating  the  excessive  debt 103 

when  consent  of  city  to  use  of  its  land  by  elevated  rail- 
road company  for  bridge  abutment  must  be  presumed..  623 

an  affirmative  act  by  a  city  is  not  necessary  to  create  an 
equitable  estoppel — when  city  and  its  grantee  are  estop- 
ped to  compel  removal  of  bridge  abutment 623 

EVIDENCE. 

after  default  in  action  on  written  contract  the  evidence  is 
limited  to  assessment  of  damages 9 

oral  testimony  properly  reported  by  the  master  is  "taken 
on  the  trial,"  within  meaning  of  section  38  of  the  Evi- 
dence act 15 

when  record  of  fornler  suit  is  not  admissible 15 

presumption  is  in  favor  of  validity  of  marriage  if  a  cere- 
mony is  proven — ^burden  of  proof  is  then  upon  party  at- 
tacking validity  of  the  marriage 92 

what  shows  a  sufficient  delivery  of  deeds  executed  con- 
temporaneously with  a  will 120 

what  facts  concerning  an  earlier  transaction  do  not  tend 
to  show  that  the  grantor  intended  to  retain  control  over 
deeds  and  will 120 

what  declaration  by  grantor  is  not  inconsistent  with  in- 
tention to  part  with  control  over  deeds 120 

fact  that  custodian  of  deeds  testifies  that  he  would  have 
given  deeds  back  to  grantor  if  he  had  asked  for  them 
is  not  material 121 

what  is  not  such  a  variance  between  averments  and  proof 
in  a  foreclosure  proceeding  as  precludes  foreclosure  for 
the  amount  due 132 

what  evidence  in  action  for  damages  for  frightening  horse 
by  a  searchlight  is  sufficient  to  authorize  the  submission 
of  the  case  to  the  jury 177 

what  tends  to  show  negligence  by  switch  tender 206 

one  asserting  that  stock  transactions  were  gambling  ones 
has  the  burden  of  proving  the  allegations  of  his  bill  in 
that  respect   216 

what  facts  do  not  justify  the  inference  that  stock  trans- 
actions were  gambling  ones 216 

what  evidence  tends  to  show  negligence  "by  electric  com- 
pany in  permitting  live  wire  to  fall 252 
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when  evidence  does  not  tend  to  show  that  electric  com- 
pany's negligence  was  the  proximate  cause  of  an  injury 
from  a  fallen  live  wire 253 

when  alleged  incompetent  evidence  of  handwriting  will 
not  reverse  conviction  for  falsifying  public  record 273 

what  is  not  ground  for  disregarding  testimony  of  witness.  273 

party  alleging  that  stream  is  navigable  has  the  burden  of 
proving  that  fact — ^what  need  not  be  shown  to  prove  the 
navigability  of  stream 291 

law  does  not  presume  undue  influence  in  case  of  a  deed 
from  parent  to  child — when  grantee  is  not  required  to 
prove  good  faith 366 

fact  that  a  grantor  divides  property  unequally  among  his 
children  is  not  evidence  of  mental  weakness  or  undue 
influence — when  deed  will  not  be  set  aside 366 

when  question  of  assumed  risk  is  for  the  jury 373 

a  party  who  claims  a  deed  absolute  in  form  to  be  condi- 
tional has  the  burden  of  proving  his  claim 453 

what  evidence  is  admissible  in  malicious  mischief  prose- 
cution upon  question  of  defendant's  motive — what  ad- 
missible as  tending  to  show  want  of  malice 483 

any  evidence  fairly  tending  to  show  want  of  malice  is  ad- 
missible in  a  malicious  mischief  prosecution 483 

what  must  be  proved  to  warrant  a  decree  of  specific  per- 
formance where  the  contract  to  convey  is  verbal — what 
proof  is  not  suflicient 551 

if  testimony  in  a  personal  injury  case  is  immaterial,  as 
claimed  by  appellant,  its  admission  will  not  reverse...  582 

testimony  cannot  be  complained  of  on  appeal  if  abstract 
of  record  shows  no  objection  thereto 582 

what  evidence  tends  to  show  negligence  in  switching  a 
partly  unloaded  car  of  cinders 582 

as  to  matters  not  concerning  administration,  the  question 
whether  administrator  stood  in  fiduciary  relation  to  the 
widow  is  one  of  fact  fpr  proof 592 

evidence  reviewed  and  held  insufficient  to  show  that  the 
grantor  did  not  have  mental  capacity  to  make  deed . . .  592 

certificate  of  acknowledgment  to  deed  cannot  be  impeached 
by  unsupported  testimony  of  grantor — proof  of  fraud 
must  be  clear  to  overcome  certificate  of  acknowledgment  604 

place  where  body  of  coal  miner  was  found  after' explosion 
is  not  conclusive  that  deceased  was  at  such  place  when 
the  explosion  occurred 610 

matter  of  cross-examination  rests  largely  with  trial  court — 
•  rulings  must  be  clearly  prejudicial  to  work  reversal...  611 
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EVIDENCE.— Con/inMrd.  page. 

proof  that  the  deceased  supported  his  fa'mily  is  proper, 
whether  action  is  brought  under  section  33  of  the  Mines 
act  or  section  2  of  the  Injuries  act 611 

when  consent  of  city  to  use  of  its  land  by  elevated  rail- 
road company  for  bridge  abutment  must  be  presumed . .  623 

EXECUTORS  AND  ADMINISTRATORS. 

action  for  damages  for  negligent  killing  survives  against 
personal  representative  of  deceased  wrongdoer 34 

when  deed  made  by  executrix  may  be  presumed  to  have 
been  made  in  due  course  of  administration 109 

when  executors  of  deceased  trader  cannot  recover  from 
stock  brokers  under  section  132  of  Criminal  Code,  on 
theory  that  the  transactions  were  gambling  ones 216 

a  debt  which  a  solvent  executor  owed  to  the  estate  must 
be  treated  as  paid  and  as  assets  in  his  hands  though  he 
subsequently  becomes  insolvent 409 

when  denial  of  petition  to  sell  land  to  pay  debts  is  proper.  409 

when  executor  does  not  represent  heir-at-law 514 

distinction  between  directions  to  executor  to  sell  and  a  de- 
vise to  executor  with  power  to  sell 515 

when  legal  title  remains  in  heirs  and  does  not  vest  in  ex- 
ecutor as  trustee 515 

as  to  matters  concerning  administration  the  relation  be- 
tween administrator  and  widow  is  fiduciary 592 

as  to  matters  not  concerning  administration,  the  question 
whether  administrator  stood  in  fiduciary  relation  to  the 
widow  is  one  of  fact  for  proof 592 

when  deed  from  widow  to  administrator's  wife  will  not  be 
set  aside  except  upon  proof  of  actual  influence  by  the 
administrator 592 

FALSIFYING  PUBLIC  RECORDS. 

when  the  People  are  not  required  to  make  an  election  in 

prosecution  for  falsifying  a  jail  calendar 273 

when  defendant  is  not  prejudiced  by  jury's  taking  alleged 

falsified  record  with  them  on  retirement 274 

an  intent  to  falsify  a  public  record  is  a  criminal  intent. ..  274 

FELLOW-SERVANTS. 

when  concurring  negligence  of  a  fellow-servant  does  not 
excuse  master  from  liability 206 

when  instruction  sufficiently  shows  the  meaning  of  the  re- 
lation of  fellow-servants 206 
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FELLOW-SERVANTS.— Con/in«^(f.  page. 

co-operation  must  be  in  the  particular  employment  and  not 
merely  in  general  business — whether  relation  of  fellow- 
servants  exists  is  a  mixed  question  of  law  and  fact...  402 

when  question  of  fellow- servants  becomes  one  of  law 402 

members  of  a  freight  crew  not  necessarily  fellow-servants 
of  another  crew  though  in  same  "chain  gang" 402 

FIDUCIARY  RELATIONS. 

law  presumes  undue  influence  by  grantee  in  case  of  deed 
from  client  to  attorney,  ward  to  guardian  or  child  to 
parent — such  grantees  must  prove  good  faith 366 

as  to  matters  concerning  administration  the  relation  be- 
tween administrator  and  widow  is  fiduciary 592 

as'  to  matters  not  concerning  administration,  the  question 
whether  administrator  stood  in  fiduciary  relation  to  the 
widow  is  a  question  of  fact. «r 592 

equity  will  grant  relief  upon  proper  averments  and  proof 
that  confidence  has  been  reposed  and  betrayed 592 

when  deed  from  widow  to  administrator's  wife  will  not 
be  set  aside  except  upon  proof  of  actual  influence  by 
the  administrator 592 

when  a  fiduciary  relation  does  not  exist  between  grantor 
and  grantees  605 

FINDINGS  OF  FACT. 

Appellate  Court's  finding  upon  a  mixed  question  of  law 

and  fact  is  conclusive  upon  Supreme  Court 142 

what  findings  by  Appellate  Court  are  conclusive 142 

FORECLOSURE.— See  MORTGAGES. 

FORMER  CASES. 

Gage  V.  Ewing,  114  111.  15,  followed,  as  to  when  decree 
dismissing  bill  to  cancel  tax  deed  as  a  cloud  does  not 
bar  second  bill  between  same  parties 15 

Holion  V.  Daily,  106  111.  131,  explained,  as  to  an  action 
for  death  by  negligence  surviving  against  the  executor 
of  wrongdoer    34 

Clark  V.  Clark,  172  111.  355,  explained,  as  to  when  deed 
by  executrix  may  be  presumed  to  have  been  made  in 
due  course  of  administration 109 

Burrall  v.  Am.  Tel,  Co.  224  111.  266,  and  Spalding  v.  M. 
&  W.  I.  Ry.  Co.  225  id.  585,  distinguished,  as  to  when 
allegation  of  possession  is  essential  to  bill  for  injunction.  145 
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FORMER  CASES,— Continued.  page. 

Imperial  Building  Co.  v.  Board  of  Trade,  238  111.  100,  ad- 
hered to,  as  to  there  being  no  authority  for  organizing 
corporation  to  acquire  and  hold  real  estate 155 

Rector  v.  Hartford  Deposit  Co.  190  111.  380,  distinguished, 
as  to  there  being  no  authority  for  organizing  corpora- 
tion to  buy  or  lease  land  and  construct  ofl5ce  building. .  156 

Hamilton  v.  C,  B.  &  Q.  R.  R.  Co.  124  111.  235,  followed, 
as  to  effect  of  sale  of  lots  in  platted  tract  before  accept- 
ance of  offered  dedication  of  streets 268 

Hubbard  v.  Bell,  54  111.  no,  and  Schulte  \.  Warren,  218 
id.  108,  followed,  as  to  what  is  necessary  in  order  to 
mkke  a  stream  a  navigable  one 292 

Chicago  Mutual  Life  Indemnity  Ass.  v.  Hunt,  127  111.  257, 
explained,  as  to  right  of  an  infant  to  disaffirm  his  con- 
tract though  it  is  executed 398 

Snap  V.  People,  19  111.  80,-  explained,  as  to  rule  that  malice 
toward  owner  of  animal  must  be  proved  under  section 
203  of  Criminal  Code,  relating  to  malicious  mischief.  482 

Chicago  V.  Ward,  169  111.  392,  and  Bliss  v.  Ward,  198  id. 
104,  adhered  to,  as  to  there  being  no  right  to  erect  build- 
ings on  original  Lake  Front  park  or  on  reclaimed  land.  497 

C,  B.  &  Q.  R.  R.  Co.  V.  Lee,  87  111.  454,  explained,  as  to 
force  of  judgments  of  Supreme  Court  as  res  judicata.  497 

Lehndorf  v.  Cope,  122  111.  317,  and  WeUiver  v.  Jones,  166 
id.  80,  distinguished,  as  to  when  remainder  is  contingent.  511 

White  V.  White,  231  111.  298,  distinguished,  as  to  what 
does  not  warrant  specific  performance  of  oral  contract.  551 

In  re  Estate  of  Kingman,  220  111.  563,  explained,  as  to 
what  is  the  "beneficial  interest"  of  a  child  in  real  es- 
tate under  section  i  of  Inheritance  Tax  act 571 

Jones  &  Adams  Co.  v.  George,  227  111.  64,  and  McCarthy 
V.  Spring  Valley  Coal  Co.  232  id.  473,  distinguished,  as 
to  competency  of  proof  that  deceased  supported  family.  611 

FRAUD.— See  STATUTE  OF  FRAUDS. 

a  party  whose  funds  have  been  fraudulently  used  to  pur- 
chase land  may  affirm  the  purchase  or  seek  other  reme- 
dies, but  he  is  bound  by  his  election  of  remedies 384 

knowledge  of  the  facts  is  essential  to  constitute  bringing 

of  a  suit  an  election  of  remedies 384 

what  is  not  such  fraudulent  concealment  by  complainant 
as  precludes  granting  him  relief  in  equity  against  per- 

i  sons  using  his  funds  to  purchase  land 384 

\                              a  breach  of  contract  in  an  ordinary  business  transaction 
'  does  not  constitute  fraud  in  law 521 
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FRAUD. — Continued.  page. 

to  be  fraud  in  law  a  representation  must  be  an  affirmance 
of  a  fact  and  not  merely  an  agreement  to  do  something 
in  the   future 521 

a  rule  relating  to  conveyances  made  in  consideration  of 
support  of  grantor  for  life  does  not  apply  to  ordinary 
transactions  of  bargain  and  sale 521 

when  failure  of  the  grantees  of  coal  rights  to  keep  their 
agreements  does  not  justify  setting  aside  the  deed  in 
equity  as  for  fraud 521 

proof  of  fraud  must  be  clear  to  overcome  certificate  of 
acknowledgment  to  deed 604 

a  charge  of  fraud  in  procuring  execution  of  deed  is  in- 
consistent with  claim  that  a  deed  was  voluntarily  exe- 
cuted through  exercise  of  undue  influence 605 

FREEHOLD. 

when  freehold  is  involved  upon  appeal  from  decree  dis- 
missing bill  for  injunction 145 

when  freehold  is  involved  in  a  proceeding  for  mandatory 
injunction  to  compel  removal  of  bridge  abutment-  ....  622 

GAMBLING  CONTRACTS. 

one  who  asserts  that  transactions  in  stocks  were  gambling 
ones  has  the  burden  of  proving  the  allegations  of  his 
bill  in  that  respect 216 

when  a  stock  broker  is  a  "winner,"  under  section  132  of 
the  Criminal  Code — it  must  appear  that  both  parties  in- 
tended to  settle  on  differences,  only 216 

what  facts  do  not  justify  the  inference  that  stock  trans- 
actions were  gambling  ones 216 

sales  and  purchases  of  stocks  by  broker  under  a  general 
order  to  use  his  discretion  are  not  necessarily  gambling 
transactions 216 

when  executors  of  deceased  trader  cannot  recover  from 
stock  brokers  under  section  132  of  the  Criminal  Code, 
on  theory  that  the  transactions  were  gambling  ones 216 

GUARANTY. 

after  default  in  action  on  written  contract  of  guaranty  the 
evidence  should  be  limited  to  such  proof  as  will  enable 
the  court  to  fix  and  assess  the  damages 9 

HANDWRITING. 

when  alleged  incompetent  evidence  of  handwriting  will 
not  reverse  conviction  for  falsifying  public  record. . . .  273 

S  41  —  48 
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HIGHWAYS.— See  STREETS  AND  ALLEYS.  pagb. 

when  signing  of  petition  to  vacate  street  is  an  abandon- 
ment of  party's  private  easement  therein — ^his  act  binds 
his  successors  in  title 42 

when  easement  in  abutting  lot  wull  embrace  territory  of  va- 
cated street — effect  of  consenting  to  vacation  of  street.     42 

failure  of  part  of  land  owners  to  acknowledge  plat  in  per- 
son destroys  effect  of  entire  plat  as  a  statutory  dedica- 
tion of  streets  and  alleys 43 

when  allegation  of  possession  by  complainant  is  essential 
to  a  bill  to  enjoin  alleged  encroachment  upon  premises 
described  in  the  bill  as  a  private  street 145 

what  is  necessary  to  establish  a  public  street  by  dedica- 
tion— there  can  be  no  acceptance  by  the  public  of  an  of- 
fer not  made  to  the  public 566 

what  is  necessary  in  order  to  establish  a  public  street  by 
prescription — use  for  which  land  was  set  apart  by  the 
owner  is  presumed  to  continue 566 

when  allowance  of  $300  as  damages  on  dissolution  of  in- 
junction is  not  excessive 567 

HORSES. 

what  evidence  in  action  for  damages  for  frightening  horse 
by  a  searchlight  is  sufficient  to  authorize  the  submission 
of  the  case  to  the  jury 177 

HUSBAND  AND  WIFE.— See  MARRIAGE. 

public  has  an  interest  in  a  divorce  suit,  which  must  be 
considered  regardless  of  attitude  of  parties — b.  divorce 
cannot  be  granted  upon  consent  or  collusion  of  parties.  279 

when  husband's  failure  to  keep  insurance  policy  in  force 
defeats  his  right  to  claim  the  wife's  property  under  pro- 
visions of  ante-nuptial  contract 423 

wife  granted  divorce  for  desertion  has  no  ground  to  com- 
plain, on  appeal,  that  it  was  not  granted  for  cruelty..  453 

when  deed  from  husband  to  wife  will  be  held  to  be  un- 
conditional and  to  have  been  delivered 453 

ILLEGAL  CONTRACTS.— See  GAMBLING  CONTRACTS. 

ILLINOIS  AND  MICHIGAN  CANAL.— See  CANALS. 

INFANTS. 

amount  which  a  minor  must  contribute  towards  debts  of  \ 

estate  should  not  be  assessed  as  his  personal  estate — how  | 

such  amount  is  measured 27 


i 


241111.]  INDEX.  675 

INl?  ANTS,— Continued.  '  page. 

effect  of  failure  of  minors  to  get  consent  of  parents  or 
guardians  to  marriage 92 

contract  of  infant  is  voidable  by  him  though  he  is  eman- 
cipated or  in  business — right  of  infant  to  disaffirm  his 
contract  may  be  exercised  at  his  option 398 

fact  that  infant's  contract  is  executed  does  not  preclude 
his  disaffirmance  of  it 398 

voluntary  payments  made  by  an  infant  may  be  recovered 
by  him — rule  as  to  returning  consideration 398 

contracts  relating  to  personal  property  or  executory  con- 
tracts may  be  disaffirmed  by  an  infant  either  after  or 
during  his  minority 398 

infant  may  disaffirm  purchase  of  capital  stock  of  corpo- 
ration and  recover  the  purchase  money 398 

provision  of  decree  that  certificate  of  stock  held  by  in- 
fant be  canceled  amounts  to  a  surrender  of  the  stock 
by  the  infant  and  restoration  to  the  corporation 399 

INHERITANCE  TAX. 

section  2  of  the  Inheritance  Tax  act  does  not  exempt  re- 
mainders after  life  estates  but  only  certain  life  estates 
enumerated  in  the  statute 571 

what  is  the  "beneficial  interest"  of  a  child  in  real  estate 
under  section  i  of  Inheritance  Tax  act 571 

person  should  be  taxed,  under  Inheritance  Tax  law,  only 
on  the  beneficial  interest  he  receives 571 


» 


INJUNCTION. 

when  equity  has  jurisdiction  to  enjoin  collection  of  tax 
on  original  assessment  by  board  of  review — equity  has 
jurisdiction  if  tax  was  unauthorized  by  law 27 

power  of  equity  to  enforce  easement  contract  in  favor  of 
person  not  a  party  to  the  contract / 43 

when  use  of  switch  track  to  haul  coal  and  cinders  will 
be  enjoined,  as  being  an  excessive  use  of  easement. ...     43 

equity  will  not  assume  jurisdiction  solely  to  determine 
the  right  to  possession  of  land  between  a  party  claim- 
ing that  right  and  one  holding  adversely 145 

when  allegation  that  complainant  is  in  possession  is  es- 
sential to  bill  to  enjoin  alleged  encroachment  on  prem- 
ises described  as  a  private  street 145 

bill  for  injunction  need  not  show,  as  a  part  of  complain- 
ant's prima  facie  case,  that  he  has  not  been  guilty  of 
laches — laches  is  a  matter  of  defense 145 


676  INDEX.  [Ml  11 

INJUNCTION.— Can/inu^rf.  page. 

where  equities  are  equal  law  must  prevail — ^when  prose- 
cution of  ejectment  suit  will  not  be  enjoined 187 

when  allowance  of  $300  as  damages  on  dissolution  of  in- 
junction is  not  excessive 567 

when  a  freehold  is  involved  in  proceeding  for  mandatory 
injunction  to  compel  removal  of  bridge  abutment 622 

when  a  city  and  its  grantee  are  estopped  to  compel  ele- 
vated railroad  company  to  remove  bridge  abutment  and 
surrender  possession  of  land 623 

INJURIES.— See  NEGLIGENCE. 

INSTRUCTIONS. 

when  an  instruction  as  to  disregarding  testimony  of  wit- 
nesses who  have  been  "successfully  impeached"  is  not 
necessarily  ground  for  reversal 113 

when  instructions  in  a  personal  injury  case  do  not  im- 
properly limit  time  for  plaintiff's  exercise  of  due  care 
in  driving  across  street  car  tracks 128 

effect  where  instructions  for  both  parties  in  a  negligence 
case  ignore  question  of  plaintiff's  intoxication 169 

when  an  instruction  sufficiently  shows  the  meaning  of  the 
relation  of   fellow-servants 206 

party  is  not  entitled  to  have  an  instruction  given  which 
is  not  in  proper  form 394 

an  instruction  on  defense  of  alibi  is  not  in  proper  form 
which  refers  to  the  evidence  of  a/161  only 394 

it  is  not  error  for  an  instruction  in  a  personal  injury  case 
to  assume  as  a  fact  that  which  could  not  be  contro- 
verted under  the  facts  of  the  case 576 

when  instruction  upon  subject  of  negligence  in  switching 
partly  unloaded  car  of  cinders  is  not  misleading 583 

substantial  repetition  of  instructions  need  not  be  given..  610 

party  cannot  complain  of  error  in  opponent's  instructions 
if  his  own  contain  the  same  error 610 

INTENT. 

an  intent  to  falsify  a  public  record  is  a  criminal  intent. .  274 

INTEREST. 

when  interest  should  not  be.  decreed  against  a  defendant 
upon  granting  redemption  from  foreclosure  sale 556 

INTERLOCUTORY  ORDERS.— See  JUDGMENTS. 
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INTERVENING  PETITIONS.  page. 

when  an  order  setting  aside  partition  decree  and  granting 
leave  to  intervene  and  answer  the  bill  will  be- regarded 
as  interlocutory  and  not  final 230 

after  leave  is  given  to  intervene  in  partition  the  evidence 
in  support  of  the  intervenor's  answer  to  the  bill  should 
be  heard  on  the  final  hearing  of  the  case 230 

INTOXICATION.— See  DRUNKENNESS. 

JOINT  TENANCY. 

joint  tenancy  defined — at  common  law,  words  of  negation 
were  necessary  to  avoid  creating  a  joint  tenancy — sur- 
vivorship is  chief  characteristic  of  joint  tenancy 542 

the  act  of  182 1  practically  abolished  joint  tenancies  in  Illi- 
nois, except  as  to  estates  held  by  trustees  or  others  in 
autre  droit 542 

act  of  1827  modified  act  of  1821  and  permitted  creation  of 
joint  tenancies  by  use  of  express  words ', 542 

words  used  must  clearly  show  intention  to  create  a  joint 
tenancy  and  not  a  tenancy  in  common 543 

when  will  creates  a  tenancy  in  common  and  not  a  joint 
tenancy — ^what  provision  of  will  strengthens  view  that 
estate  was  intended  to  be  in  common 543 

JUDGMENTS  AND  DECREES. 

when  decree  dismissing  bill  to  cancel  tax  deed  as  a  cloud 
does  not  bar  second  bill 15 

no  universal  rule  can  be  laid  down  to  determine  whether 
an  order  is  final  or  interlocutory 230 

when  an  order  setting  aside  partition  decree  and  granting 
leave  to  intervene  and  answer  the  bill  will  be  regarded 
as  interlocutory  and  not  final 230 

a  decree  dismissing  a  bill  for  divorce  after  hearing  of  the 
complainant's  evidence  is  a  final  decree 279 

court  should  dismiss  bill  for  divorce  upon  learning  that 
it  has  been  dismissed  by  another  judge  for  the  want  of 
equity,  whether  prior  adjudication  is  pleaded  or  not...  279 

provision  of  decree  that  certificate  of  stock  held  by  infant 
be  canceled  amounts  to  a  surrender  of  the  stock  by  the 
infant  and  restoration  to  the  corporation 399 

prior  to  passage  of  the  Local  Improvement  act  of  1907  a 
condemnation  judgment  was  conditional  upon  the  peti- 
tioner's acceptance  of  the  land 460 

the  extent  to  which  condemnation  judgment  against  land 
needed  for  local  improvement  is  conditional 460 
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JUDGMENTS  AND  D^CRl&^S.— Continued,  page. 

what  notice  that  decree  has  been  entered  does  not  bar  pe- 
tition to  open  decree  filed  within  three  years 514 

one  not  a  party  to  a  condemnation  suit  is  not  bound  by 
the  judgment  nor  deprived  of  his  rights 622 

JUDICIAL  SALES. 

when  party  has  no  right  to  complain  that  land  was  sold 
without  a  right  of  redemption — ^when  decree  against  a 
bona  Me  purchaser  is  not  wrongful 384 

denial  of  petition  to  sell  lands  to  pay  debts  is  proper  if 
deficiency  of  assets  is  due  to  the  executor's  failure  to 
charge  himself  with  a  'debt  he  owed  the  estate 409 

a  debt  which  a  solvent  executor  owed  the  estate  must  be 
treated  as  paid  and  as  assets  in  his  hands  though  he 
subsequently  becomes  insolvent 409 

verbal  agreement  to  extend  time  to  redeem  from  judicial 
sale  is  valid — when  equity  will  permit  redemption  from 
foreclosure  sale 556 

when  interest  should  not  be  decreed  against  a  defendant 
upon  decreeing  redemption  from  foreclosure  sale 556 

JURISDICTION. 

when  equity  has  jurisdiction  to  enjoin  collection  of  tax 
on  original  assessment  by  board  of  review — equity  has 
jurisdiction  if  tax  was  unauthorized  by  law 2y 

a  certificate  of  importance  is  not  necessary  on  appeal  in 
separate  maintenance  if  legality  of  the  marriage  is  di- 
rectly involved 93 

when  appeal  from  decree  dismissing  bill  for  specific  per- 
formance should  be  taken  directly  to  Supreme  Court..   132 

equity  will  not  assume  jurisdiction  solely  to  restore  party 
to  possession  of  land 145 

when  freehold  is  involved  upon  appeal  from  decree  dis- 
missing bill  for  injunction 145 

an  action  of  tort,  where  the  amount  claimed  is  not  over 
$1000,  is  a  fourth  class  case  under  Municipal  Court  act.   177 

county  court  cannot  appoint  conservator  for  a  person  who 
is  not  a  resident  of  the  county 381 

service  by  publication — sufficiency  of  notice  that  a  decree 
has  been  entered — ^what  notice  does  not  bar  petition  to 
open  decree  within  three  years 514 

when  executor  does  not  represent  heir-at-law 514 

petition  for  a  local  option  election  is  jurisdictional — when 
petition  must  state  that  signers  are  "duly  registered" 
legal  voters — petition  must  comply  with  statute 529 
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when  appeal  in  scire  facias  proceeding  on  forfeited  recog- 
nizance lies  to  Appellate  Court — when  alleged  invalid- 
ity of  statute  does  not  give  Supreme  Court  jurisdiction.  6oi 

LACHES. 

a  bill  for  injunction  need  not  show,  as  part  of  complain- 
ant's prima  facie  case,  that  he  has  not  been  guilty  of 
laches — laches  is  a  matter  of  defense 145 

a  prosecution  for  ouster  cannot  be  barred  by  lapse  of  time 
if  there  was  no  law  authorizing  the  organization  of  the 
alleged  corporation ,* 1 56 

a  stockholder  must  act  with  due  diligence  in  seeking  re- 
lief against  the  corporation  for  acts  or  omissions,  such 
as  would  naturally  be  within  his  knowledge 238 

what  averments  in  a  bill  by  a  stockholder  for  accounting 
show  laches  in  making  demand — ^when  laches  in  mak- 
ing demand  will  bar  relief 238 

a  defendant  who  fails  to  set  up  defense  of  laches  in  his 
answer  waives  such  defense 556 

LEASES. 

invalidity  of  an  independent  and  severable  covenant  for 

renewal  of  a  lease  does  not  render  entire  contract  void.  293 
provision  giving  one  party  the  right  to  terminate  a  lease 

without  other's  consent  must  be  strictly  construed ....  294 
canal  commissioners'  leases,  under  which  Economy  Light 

and  Power  Company  claims,  construed 294 

LIMITATIONS. 

amendment  inserting  word  "as"  before  word  "receiver," 
in  declaration,  prcecipe  and  summons,  does  not  amount 
to  setting  up  a  new  cause  of  action 169 

Statute  of  Limitations  is  no  defense  to  amended  declara- 
tion if  original  declaration  stated  a  c^use  of  action — 
what  is  the  cause  of  action  in  a  personal  injury  case. .  372 

when  amendments  do  not  state  a  new  .ause  of  action — 
when  changing  averments  as  to  facts  of  notice  and  a 
promise  to  repair  do  not  make  a  new  case 372 

LOCAL  OPTION. 

petition  for  local  option  election  required  by  Local  Option 
act  is  jurisdictional — when  petition  must  state  that  the 
signers  are  "duly  registered"  legal  voters 529 

how  local  option  election  should  be  held  in  a  town  which 
is  partly  within  the  limits  of  a  city  where  City  Elec- 
tion act  is  in  force 529 
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LOCAL  OPTION. —<:ontinued.                                                page. 
how  petition  for  local  option  election  should  be  prepared 
where  town  is  partly  within  limits  of  city  where  the 
City  Election  act  is  in  force 529 

LUNATICS.    • 

county  court  cannot  appoint  conservator  for  person  who 
is  not  a  resident  of  the  county 381 

MALICIOUS  MISCHIEF. 

an  intent  to  kill  animal  need  not  be  proved  to  sustain  con- 
viction for  malitious  mischief  under  section  203  of  divi- 
sion I  of  the  Criminal  Code 482 

malice  toward  owner  of  animal,  whoever  he  may  be,  must 
be  proved  to  sustain  conviction  for  malicious  mischief 
for  castrating  a  bull 482 

inference  of  malice  in  a  malicious  mischief  prosecution 
for  castrating  a  bull  is  one  of  fact  for  the  jury 482 

offense  of  cruelty  to  animals  is  distinct  from  offense  of 
malicious  mischief  in  killing  or  wounding  animal 482 

proof  that  killing  of  animal  was  "absolutely"  necessary  to 
protect  defendant's  property  is  not  required 482 

right  of  person  to  protect  his  property 483 

what  evidence  is  admissible  in  malicious  mischief  prose- 
cution on  question  of  defendant's  motive — ^what  admis- 
sible as  tending  to  show  want  of  malice 483 

when  verdict  imposing  fine  of  $550  in  malicious  mischief 
prosecution  for  castrating  a  bull  is  excessive 483 

MANDAMUS. 

writ  will  be  awarded  only  when  clear  case  is  made 471 

when  question  of  unlawful  consolidation  of  railroads  can 

not  be  inquired  into 'in  a  mandamus  proceeding 471 

what  is  not  ground  for  compelling  railroad  to  run  trains 

in  both  directions  over  its  original  line 472 

MARRIAGE. 

legality  of  marriage  in  foreign  State  is  adjudged  by  its 

laws  when  the  marriage  is  questioned  in  Illinois 92 

the  presumption  is  in  favor  of  the  validity  of  a  marriage 

if  a  marriage  ceremony  is  proven 92 

effect  of  failure  of  minors  to  obtain  consent  of  parents. .     92 

when  marriage  in  Indiana  is  not  void 92 

wife  residing  in  foreign  State  may  bring  suit  for  separate 
maintenance  in  the  county  in  Illinois  where  husband  re- 
sides— alimony 92 
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MASTER  AND  SERVANT.— See  MINES.  page. 

when  rejation  of  master  and  servant  exists — ^when  switch 
tender  employed  by  one  railroad  company  is  not  the 
servant  of  another  railroad  company 205 

duty  of  a  master  to  make  rules  for  conducting  business 
with  difTerent  branches — effect  of  an  established  custom 
where  no  rule  exists 205 

when  railroad  company  is  liable  for  an  injury  caused  by 
negligence  of  its  switch  tender 205 

when  concurring  negligence  of  a  fellow-servant  does  not 
excuse  master  from  liability 206 

when  changing  averments  as  to  facts  of  notice  and  prom- 
ise to  repair  do  not  make  a  new  case 372 

when  question  of  assumed  risk  is  for  the  jury 373 

the  members  of  a  freight  crew  are  not  necessarily  fellow- 
servants  of  members  of  another  crew  though  both  crews 
are  in  the  same  "chain  gang"  on  same  division 402 

MASTERS  IN  CHANCERY. 

when  case  is  referred  to  master  to  take  evidence  and  re- 
port his  conclusions  or  state  an  account  the  master  must 
take  all  the  evidence,  including  oral  testimony 15 

MAXIMS. 

where  the  equities  are  equal  the  law  must  prevail 187 

MEANDER  LINES.— See  BOUNDARIES. 

« 

MERGER. 

possible  merger  of  life  estate  and  remainder  in  ancestor 
does  not  prevent  application  of  rule  in  Shelly' s  case, . .  537 

MINES. 

place  where  body  of  coal  miner  was  found  after  explosion 
is  not  conclusive  that  deceased  was  at  such  place  when 
the  explosion  occurred 610 

section  18  of  Mines  act,  relating  to  inspection,  is  for  pro- 
tection of  all  employees,  including  engineers,  firemen, 
pumpmen,  shot-firers  and  drivers 610 

mine  manager  may  also  act  as  mine  examiner 610 

proof  that  deceased  supported  family  is  proper,  whether 
the  action  is  under  section  33  of  the  Mines  act  or  under 
section  2  of  the  Injuries  act 61 1 

MINORS.— -See  INFANTS. 
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MORTGAGES.  page. 

what  is  not  such  variance  between  averments  and  proof 
as  precludes  foreclosure  for  amount  due 132 

when  note  is  within  security  of  mortgage 132 

when  filing  of  replication  in  foreclosure  case  will  be  held 
to  have  been  waived 434 

parties  claiming  through  mortgagor  are  proper  parties  to 
foreclosure,  and  when  brought  in  the  court  may  pass 
upon  and  settle  their  rights 434 

when  rights  of  holder  of  unrecorded  deed  from  mortga- 
gor are  subject  to  lien  of  mortgage 434 

when  a  court  may,  in  foreclosure,  settle  priorities  as  be- 
tween mortgagee  and  holder  of  unrecorded  deed 435 

equity  will  permit  redemption  from  foreclosure  sale  where 
owner  of  equity  of  redemption  has  been  misled 556 

court  of  equity  will  look  to  the  substance  rather  than  to 
the  form  of  a  written  instrument 556 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

right  of  a  city  to  dismiss  condemnation  proceeding  after 
judgment  against  part  of  the  defendants 460 

the  dedication  of  a  park  for  particular  purpose  cannot  be 
changed  by  city  or  legislature — binding  force  of  restric- 
tions against  erecting  buildings 496 

cities  and  park  boards  are  creatures  of  the  legislature — 
power  of  legislature  over  municipal  corporations 496 

judgments  of  Supreme  Court  against  agency  of  State  in 
control  of  park  are  binding  upon  successive  agencies  of 
State  in  control  of  such  park 497 

reclaimed  land  in  Lake  Front  park  in  Chicago  is  subject 
to  terms  of  original  dedication  and  no  buildings  of  any  y 

kind  can  be  built  thereon 497 

registration  provision  of  City  Election  act  is  not  uncon- 
stitutional as  for  discrimination 529 

how  local  option  election  should  be  held  in  town  which  is 
partly  within  the  limits  of  a  city  where  the  City  Elec- 
tion act  is  in  force 529 

how  petition  for  local  option  election  should  be  prepared 
where  town  is  partly  within  limits  of  city  where  City 
Election  act  is  in  force 529 

what  is  necessary  to  establish  a  public  street  by  dedica- 
tion— there  can  be  no  acceptance  by  the  public  of  an 
offer  not  made  to  the  public 566 

when  consent  of  city  to  use  of  its  land  by  elevated  rail- 
road company  for  bridge  abutment  must  be  presumed . .  623 
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MUNICIPAL  CORPORATIONS.— Cc?«/«nM^J.  page. 

what  is  necessary  to  establish  a  public  street  by  prescrip- 
tion— use  for  which  land  was  set  apart  by  the  owner  is 
presumed  to  continue 566 

an  affirmative  act  by  a  city  is  not  necessary  to  create  an 
equitable  estoppel — when  city,  and  its  grantee  with  no- 
tice, are  estopped  to  demand  removal  of  abutment....  623 

MUNICIPAL  COURTS.— See  COURTS. 

NAVIGABLE  STREAMS.— See  WATERS. 

NEGLIGENCE. 

administrator  of  person  dying  from  negligent  injury  may 
sue  the  administrator  or  executor  of  person  whose  neg- 
ligence caused  the  injury 34 

survival  of  actions — rule  where  person  negligently  injured 
dies  from  cause  other  than  his  injury 34 

when  instructions  in  personal  injury  case  do  not  improp- 
erly limit  time  for  the  plaintiff's  exercise  of  due  care  in 
driving  across  street  car  tracks 128 

intoxication  of  person  at  time  of  injury  does  not  relieve 
him  from  duty  to  exercise  due  care,  nor  does  it,  of  it- 
self, bar  his  recovery  for  the  injury 169 

an  intoxicated  person  must  use  the  degree  of  care  for  his 
safety  which  a  person  not  intoxicated  would  do  under 
the  same  circumstances 169 

effect  where  instructions  for  both  parties  ignore  question 
of  plaintiff's  intoxication 169 

amendment  inserting  word  "as"  before  word  "receiver," 
in  declaration,  prcecipe  and  summons,  does  not  amount 
to  setting  up  a  new  cause  of  action 169 

action  of  tort  where  amount  claimed  is  not  over  $1000  is 
included  in  fourtli  class  cases  under  Municipal  Court  act.  177 

what  evidence  in  action  for  damages  for  frightening  horse 
by  a  searchlight  is  sufficient  to  authorize  the  submission 
of  the  case  to  the  jury 177 

when  relation  of  master  and  servant  exists — when  switch 
tender  employed  by  one  railroad  is  not  the  servant  of 
another  railroad 205 

duty  of  the  master  to  make  rules  for  conducting  business 
with  different  branches — effect  of  an  established  custom 
where  no  rule  exists 205 

a  person  is  bound  to  anticipate  results  naturally  follow- 
ing his  acts — when  railroad  company  is  liable  for  injury 
caused  by  negligence  of  switch  tender 205 
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NEGLIGENCE.— Co«^m«^d.  page. 

nearest  independent  cause  which  is  adequate  to  produce 
and  does  bring  about  an  injury  is  the  proximate  cause 
and  supersedes  any  remote  cause 205 

when  violation  of  established  custom  by  a  switch  tender 
tends  to  show  negligence 206 

the  fact  that  injury  is  partly  due  to  negligence  of  fellow- 
servant  does  not  excuse  master's  negligence  which  was 
the  proximate  cause  of  the  injury 206 

what  evidence  tends  to  show  negligence  by  electric  com- 
pany in  permitting  live  wire  to  fall 252 

a  negligent  act  need  not  be  the  sole  cause  or  the  last  or 
nearest  cause  to  be  the  proximate  cause  of  an  injury. .  252 

injury  must  be  the  natural  and  probable  result  of  the  al- 
leged negligence  to  make  such  negligence  the  proximate 
cause — how  such  question  is  determined 252 

when  a  negligent  act  which  furnishes  a  condition  which 
makes  injury  possible  is  not  the  proximate  cause 252 

when  the  intervening  act  of  third  person  does  not  excuse 
original  wrongdoer .' 252 

first  negligent  act  is  not  proximate  cause  of  injury  if  in- 
tervening independent  act  of  third  person  has  broken 
connection  between  first  negligence  and  injury 252 

test  in  determining  question  of  proximate  cause 253 

electric  company  is  liable  for  an  injury  resulting  from  at- 
tempt to  remove  live  wire  as  a  source  of  danger 253 

when  electric  company's  negligence  is  not  the  proximate 
cause  of  injury  from  fallen  live  wire .*. .  253 

Statute  of  Limitations  is  no  defense  to  amended  declara- 
tion if  original  declaration  stated  a  cause  of  action 372 

when  amendments  do  not  state  a  new  cause  of  action — 
when  changing  averments  as  to  facts  of  notice  and  a 
promise  to  repair  do  not  state  a  new  case 372 

when  question  of  assumed  risk  is  for  the  jury 373 

whether  relation  of  fellow-servants  exists  is  ordinarily  a 
mixed  question  of  law  and  fact — co-operation  must  be 
in  the  particular  employment 402 

the  members  of  freight  crew  are  not  necessarily  fellow- 
servants  of  members  of  another  crew  though  both  crews 
are  in  same  "chain  gang"  on  same  division 402 

question  of  assumed  risk  is  not  involved  where  injury  to 
person  working  on  building  results  from  negligence  of 
contractor  who  is  not  such  person's  employer 576 

a  person  working  on  building  is  not  bound  to  anticipate 
that  servants  of  another  master  will  be  negligent  in  the 
manner  of  performing  their  work 576 
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contractor  owes  duty  to  other  persons  working  on  same 
building  to  use  care  to  avoid  injuring  them 576 

it  is  not  error  for  an  instruction  in  a  personal  injury  case 
to  assume  as  a  fact  that  which  could  not  be  contro- 
verted under  the  facts  of  the  case 576 

what  evidence  tends  to  show  negligence  in  switching  a 
partly  unloaded  car  of  cinders 582 

when  question  of  defendant's  notice  of  way  in  which  car 
of  cinders  had  been  partly  unloaded  is  for  the  jury. . . .  583 

when  the  fact  that  someone  else  was  also  negligent  is  no 
defense 583 

when  instruction  concerning  alleged  negligence  in  switch- 
ing partly  unloaded  car  is  not  misleading 583 

Appellate  Court's  judgment  of  affirmance  settles  the  con- 
troverted fact  of  defendant's  negligence 583 

Appellate  Court's  judgment  of  affirmance  settles  questions 
of  credibility  of  witnesses  and  weight  of  evidence  in  a 
personal   injury  case 610 

place  where  body  of  coal  miner  was  found  after  explosion 
is  not  conclusive  that  deceased  was  at  such  place  when 
the  explosion  occurred 6io 

section  18  of  Mines  act,  relating  to  examination,  is  for  pro- 
tection of  all  employees,  including  engineers,  firemen, 
pumpmen,  shot-firers  and  drivers 610 

a  mine  manager  may  also  act  as  mine  examiner '  610 

proof  that  deceased  supported  his  family  is  proper 611 

NOTICE. 

person  in  possession  of  land,  claiming  ownership,  is  en- 
titled to  notice  before  tax  deed  is  issued 15 

service  by  publication — sufficiency  of  notice  that  a  decree 
has  been  entered — ^what  notice  does  not  bar  petition  to 
open  decree  filed  within  three  years 514 

possession  of  grantee  is  notice  of  his  rights  though  his 
deed  is  not  recorded,  and  one  who  deals  with  the  gran- 
tor takes  subject  to  the  prior  grantee's  rights 598 

OUSTER. 

a  prosecution  for  ouster  cannot  be  barred  by  lapse  of  time 
if  there  was  no  law  authorizing  the  organization  of  the 
alleged  corporation 156 

PARKS.— See  AMUSEMENT  PARKS. 

the  dedication  of  a  park  for  particular  purpose  cannot  be 
changed  by  city  or  legislature — binding  force  of  restric- 
tions against  erecting  buildings 496 
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PARKS. — Continued,  »  page. 

cities  and  park  boards  are  creatures  of  legislature — ^power 
of  legislature  over  municipal  corporations 496 

judgments  of  Supreme  Court  against  agency  of  State  in 
control  of  park  are  binding  upon  successive  agencies  of 
State  having  control  of  such  park 497 

reclaimed  land  in  Lake  Front  park  in  Chicago  is  subject 
to  terms  of  original  dedication  and  no  buildings  of  any 
kind  can  be  built  thereon 497 

PARTIES. 

parties  claiming  through  mortgagor  are  proper  parties  to 
a  foreclosure  suit,  and  when  brought  in  the  court  may 

pass  upon  and  settle  their  rights 434 

when  executor  does  not  represent  heir-at-law 514 

service  by  publication — sufficiency  of  notice  that  a  decree 
has  been  entered — what  notice  does  not  bar  petition  to 
open  decree  within  three  years 514 

PARTITION. 

when  an  order  setting  aside  partition  decree  and  granting 
leave  to  intervene  and  answer  the  bill  will  be  regarded 
as  interlocutory  and  not  final 230 

after  leave  is  given  to  intervene  in  partition  the  evidence 
in  support  of  the  intervenor's  answer  to  the  bill  should 
be  heard  on  the  final  hearing  of  the  case 230 

PARTNERSHIP. 

the  liability  of  secret  partner  does  not  extend  to  private 
transactions  of  other  partners  beyond  the  scope  of  the 
partnership  business 113 

PETITIONS.— See  ELECTIONS. 

PLATS. 

plat  cannot  be  partly  statutory  and  partly  common  law. . .     43 

failure  of  some  of  the  land  owners  to  acknowledge  plat  in 
person  destroys  effect  of  entire  plat  as  a  statutory  dedi- 
cation of  streets  and  alleys 43 

making  of  plat  is  a  mere  offer  to  dedicate — offered  dedi- 
cation may  be  withdrawn  before  acceptance,  in  absence 
of  any  element  of  estoppel 268 

dedication,  though  by  formal  plat,  is  incomplete  until  ac- 
ceptance^ and  a  conveyance  of  lots  before  acceptance 
carries  title  to  center  of  street 268 
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PLEADING.  PAG^. 

pleading  to  declaration  after  demurrer  admits  sufficiency 
of  declaration — demurrer  is  properly  sustained  to  pleas 
presenting  an  issue  of  law,  only 9 

default  admits  material  allegations  of  declaration 9 

what  is  not  such  variance  between  averments  and  proof 
in  a  foreclosure  proceeding  as  precludes  foreclosure  for 
the  amount  due 132 

when  allegation  that  complainant  is  in  possession  is  es- 
sential to  bill  to  enjoin  alleged  encroachment  on  prem- 
ises described  as  a  private  street 145 

a  bill  for  injunction  need  not  show,  as  part  of  complain- 
ant's prima  facie  case,  that  he  has  not  been  guilty  of 
laches — laches  is  a  matter  of  defense 145 

amendment  inserting  word  "as"  before  word  "receiver," 
in  declaration,,  prcecipe  and  summons,  does  not  amount 
to  setting  up  a  new  cause  of  action 169 

what  is  a  sufficient  averment  of  complainant's  relation  as 
a  stockholder  in  the  defendant  corporation 238 

averments  of  cross-bill  will  not  be  considered  in  deter- 
mining sufficiency  of  the  original  bill 238 

what  averments  in  bill  by  stockholder  for  accounting  show 
laches  in  making  demand— rwhen  laches  in  making  de- 
mand will  bar  relief 238 

the  matter  of  allowing  amendments  in  chancery  cases  is 
largely  within  the  chancellor's  discretion 238 

when  it  is  not  error  to  sustain  demurrer  to  amended  bill, 
deny  leave  to  further  amend  and  dismiss  the  bill 239 

Statute  of  Limitations  is  no  defense  to  amended  declara- 
tion if  original  declaration  stated  a  cause  of  action — 
what  is  the  cause  of  action  in  a  personal  injury  case. .  372 

when  amendments  do  not  state  a  new  cause  of  action — 
when  changing  averments  as  to  facts  of  notice  and  a 
promise  to  repair  do  not  make  a  new  case 372 

when  filing  of  replication  in  foreclosure  will  be  deemed  to 
have  been  waived 434 

when  court  may,  under  the  pleadings  in  foreclosure,  settle 
priorities  as  between  mortgagee  and  the  holder  of  an 
unrecorded  deed  from  mortgagor 435 

a  defendant  who  fails  to  set  up  defense  of  laches  in  his 
answer  waives  such  defense 556 

after  verdict  all  intendments  are  taken  in  favor  of  the 
pleading — when  declaration  in  a  personal  injury  case  is 
sufficient  after  verdict 576 
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POSSESSION.                                                                      PAGR 
possession  of  grantee  is  notice  of  his  rights  though  deed 
is  not  recorded,  and  one  who  deals  with  the  grantor 
takes  subject  to  the  prior  grantee's  rights 598 

POWERS. 

distinction  between  directions  to  executor  to  sell  and  a 
devise  to  executor  with  power  to  sell 515 

PRACTICE. 

after  default  in  action  on  written  contract  the  evidence 
should  be  limited  to  assessment  of  damages 9 

section  39  of  Chancery  act  and  section  38  of  Evidence 
act  should  be  construed  together — when  master  should 
take  all  the  evidence 15 

oral  testimony  properly  reported  by  the  master  is  "taken 
on  the  trial,"  within  meaning  of  section  38  of  the  Evi- 
dence act ' 15 

when  fact  that  chancellor  hears  part  of  evidence  after 
referring  a  case  to  master  is  not  a  substantial  departure 
from  proper  procedure 15 

when  appeal  from  decree  dismissing  bill  for  specific  per- 
formance should  be  taken  directly  to  Supreme  Court..   132 

use  of  court  merely  to  determine  what  kind  of  a  title  com- 
plainant will  get  if  he  exercises  a  certain  option,  there 
being  no  real  controversy,  is  improper 200 

appellee's  brief  should  be  a  reply  to  points  made  by  appel- 
lant and  should  follow  the  order  of  their  presentation . .  205 

error  cannot  be  assigned  upon  opinion  of  Appellate  Court.  215 

if  Appellate  Court's  judgment  is  correct  it  will  not  be  re- 
versed because  reasons  given  in  its  opinion  are  unsound.  215 

party  obtaining  affirmative  relief  by  a  decree  must  pre- 
serve the  evidence  upon  which  it  is  based 215 

a  party  who  obtains  a  decree  in  full  accordance  with  his 
claims  cannot  appeal  from  findings  in  the  decree 215 

purpose  of  statutory  assignment  of  cross-errors — rule  as 
to  necessity  for  assigning  cross-errors 215 

appellee  has  a  right  to  sustain  decree  by  any  facts  in  the 
record  without  assigning  cross-errors 215 

when  an  order  setting  aside  partition  decree  and  granting 
leave  to  intervene  and  answer  the  bill  will  be  regarded 
as  interlocutory  and  not  final 230 

after  leave  is  given  to  intervene  in  partition  the  evidence 
in  support  of  tfie  intervenor's  answer  to  the  bill  should 
be  heard  on  the  final  hearing  of  the  case 230 

judgment  of  circuit  court  is  presumed  to  be  correct,  on 
appeal,  until  the  contrary  is  shown 380 
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abstract  of  record  must  disclose  everything  upon  which 
error  is  assigned — when  judgment  will  be  affirmed  for 
insufficiency  of  abstract  of  record ". ..  380 

if  Appellate  Court  affirms  a  judgment  for  failure  of  ap- 
pellant to  comply  with  its  rules  there  is  nothing  which 
the  Supreme  Court  can  review  on  appeal 448 

Appellate  Court  is  required  by  statute  to  file  an  opinion 
giving  the  reasons  for  its  decision — right  of  Supreme 
Court  to  consider  such  opinion 448 

effect  where  opinion  of  Appellate  Court  does  not  clearly 
show  reasons  for  affirming  judgment — Supreme  Court 
may  remand  without  reversing 448 

the  Supreme  Court  cannot  consider  question  of  amount  of 
damages  in  personal  injury  case — appellee  is  entitled  to 
damages  for  delay  if  no  other  question  is  raised 469 

when  allowance  of  $300  as  damages  on  dissolution  of  in- 
junction is  not  excessive 567 

when  judgment  of  conviction  must  be  affirmed  for  want 
of  a  bill  of  exceptions 590 

if  appeal  should  have  been  taken  to*  Appellate  Court  the 
Supreme  Court  will  not  dismiss  the  appeal  on  motion 
but  will  transfer  cause  to  Appellate  Court 623 

PRESCRIPTION. 

what  is  necessary  to  establish  a  public  street  by  prescrip- 
tion— use  for  which  land  was  set  apart  by  owner  is  pre- 
sumed to  continue 566 

PRESUMPTIONS. 

presumption  is  in  favor  of  validity  of  marriage  if  a  mar- 
riage ceremony  is  proven 92 

when  deed  made  by  executrix  may  be  presumed  to  have 
been  made  in  due  course  of  administration 109 

it  is  a  general  presumption  that  the  title  of  a  purchaser 
from  a  riparian  owner  extends  as  far  as  the  grantor 
owned,  in  both  fresh  and  tidal  waters 290 

when  law  presumes  undue  influence  by  grantee 366 

law  does  not  presume  undue  influence  in  case  of  a  deed 
from  parent  to  child 366 

when  consent  of  city  to  use  of  its  land  by  elevated  rail- 
road company  for  bridge  abutment  must  be  presumed . .  623 

PRINCIPAL  AND  AGENT. 

liability  of  a  secret  partner  does  not  extend  to  personal 
transactions  of  other  partners  beyond  the  scope-  of  the 
partnership  business 113 

241—44 
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when  a  stock  broker  is  a  "winner,"  under  section  132  of 
the  Criminal  Code — it  must  appear  that  both  parties  in- 
tended to  settle  on  differences,  only 216 

sales  and  purchases  of  stocks  by  broker  under  a  general 
order  to  use  his  discretion  are  not  necessarily  gambling 
transactions 216 

when  executors  of  deceased  trader  cannot  recover  from 
stock  brokers  under  section  132  of  Criminal  Code,  on 
theory  that  the  transactions  were  gambling  ones 216 

PRIORITY. 

when  rights  of  holder  of  unrecorded  deed  from  mortga- 
gor are  subject  to  the  lien  of  the  mortgage 434 

PROCEDURE.— See  PRACTICE. 

PROXIMATE  CAUSE. 

nearest  independent  cause  which  is  adequate  to  produce 
and  does  bring  about  an  injury  is  the  proximate  cause 
and  supersedes  an^  remote  cause 205 

a  negligent  act  need  not  be  the  sole  cause  or  the  last  or 
nearest  cause  to  be  the  proximate  cause  of  an  injury. .  252 

injury  must  be  the  natural  and  probable  result  of  the  neg- 
ligence charged — how  such  question  is  determined....  252 

when  a  negligent  act  which  furnishes  a  condition  which 
makes  injury  possible  is  not  the  proximate  cause 252 

when  intervening  negligent  act  of  third  person  does  not 
excuse  the  original  wrongdoer 252 

first  negligent  act  is  not  proximate  cause  if  an  interven- 
ing independent  act  of  third  person  breaks  the  connec- 
tion between  first  negligence  and  the  injury 252 

test  in  determining  question  of  proximate  cause 253 

electric  company  is  liable  for  injury  resulting  from  at- 
tempt to  remove  live  wire  as  a  source  of  danger 253 

when  electric  company's  negligence  is  not  the  proximate 
cause  of  injury  from  fallen  live  wire 253 

PUBLIC  POLICY. 

what  constitutes  public  policy— change  in  public  policy  is 
question  for  legislature  and  not  the  courts 155 

it  is  against  the  public  policy  of  Illinois  for  a  corpora- 
tion to  hold  real  estate  beyond  what  is  necessary  for  the 
business  or  purposes  of  the  corporation 155 

corporation  cannot  be  organized  to  acquire  and  hold  real 
estate  or  to  buy  or  lease  land  and  erect  and  operate  an 
office  building 155 
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railroad  company  has  a  certain  discretion  in  operating  its 
trains— company  will  not  be  compelled  to  furnish  facili- 
ties for  demands  that  may  never  exist 471 

cities  and  park  boards  are  creatures  of  legislature — power 
of  legislature  over  municipal  corporations 496 

the  dedication  of  a  park  for  particular  purpose  cannot  be 
changed  by  city  or  legislature 496 

RAILROADS. 

when  relation  of  master  and  servant  exists — when  switch 
tender  employed  by  one  railroad  company  is  not  the 
servant  of  another  railroad  company 205 

duty  of  a  master  to  make  rules  for  conducting  business 
with  different  branches — effect  of  an  established  custom 
where  no  rule  exists 205 

when  railroad  company  is  liable  for  injury  caused  by  neg- 
ligence of  its  switch  tender 205 

when  concurring  negligence  of  fellow-servant  of  injured 
person  does  not  excuse  railroad  company  from  liability 
for  the  injury 206 

the  members  of  freight  crew  are  not  necessarily » fellow- 
servants  of  members  of  another  crew  though  both  crews 
are  in  the  same  "chain  gang"  on  same  division 402 

when  question  of  unlawful  consolidation  of  railroads  can 
not  be  inquired  into  in  a  mandamus  proceeding — what 
does  not  amount  to  a  re-location  of  line  of  railroad. . .  471 

a  railroad  company  has  a  certain  discretion  in  matter  of 
operating  its  road — company  will  not  be  compelled  to 
furnish  facilities  for  demands  that  may  never  exist 471 

what  is  not  ground  for  compelling  a  railroad  company  to 
run  trains  in  both  directions  over  original  line . . : 472 

what  evidence  tends  to  show  negligence  in  switching  a 
partly  unloaded  car  of  cinders 582 

when  question  of  defendant's  notice  of  way  in  which  car 
of  cinders  had  been  partly  unloaded  is  for  the  jury 583 

when  fact  that  someone  else  was  negligent  is  no  defense.  583 

when  instruction  upon  subject  of  negligence  in  switching 
partly  unloaded  car  of  cinders  is  not  misleading 582 

RAPE. 

when  judgment  of  conviction  for  rape  will  be  reversed..  394 

REAL  PROPERTY.— See  WILLS ;  MORTGAGES. 

when  easement  is  appurtenant  and  not  in  gross 42 

when  use  of  switch  track  to  haul  coal  and  cinders  may 
be  enjoined  as  an  excessive  use  of  easement 43 
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what  shows  a  sufficient  delivery  of  ^eeds  executed  con- 
temporaneously with  a  will 120 

law  does  not  presume  undue  influence  in  case  of  a  deed 
from  parent  to  child — ^when  deed  will  not  be  set  aside.  366 

rule  where  an  estate  is  to  vest  upon  the  happening  of  an 
event — legal  title  does  not  vest  by  contract 423 

when  husband's  failure  to  keep  insurance  policy  in  force 
defeats  his  right  to  claim  the  wife's  property  under  the 
provisions  of  an  ante-nuptial  contract 423 

if  the  grantor  by  his  own  act  prevents  the  grantee  from 
keeping  his  agreements,  which  were  the  consideration 
for  the  deed,  the  deed  will  not  be  set  aside 441 

when  deed  from  husband  to  wife  will  be  held  to  be  un- 
conditional and  to  have  been  delivered 453 

when  remainder  created  by  deed  is  contingent 51! 

rule  in  Shelly* s  case  is  a  rule  of  property  in  Illinois 536 

rule  in  Shclly's  case  defined — application  of  rule  does  not 
depend  upon  quantity  of  estate  given  the  ancestor....  536 

all  heirs  who  take  as  heirs  must  take  by  descent 536 

limitation  to  heirs  by  that  name  as  a  class  requires  the 
inheritance  so  limited  to  vest  in  the  first  taker 536 

requisites  of  rule  in  Shelly*s  case 536 

estate  of  ancestor  and  that  of  heir  need  not  be  of  same 
quantity — life  estate  may  be  in  one-half  of  the  property 
and  the  remainder  in  the  whole  tract 537 

effect  of  a  merger  of  life  estate  and  remainder  in  ances- 
tor— under  the  rule  in  Shelly's  case  there  is  no  contin- 
gent remainder   537 

when  an  estate  in  remainder  vests  at  once — ^when  rule  in 
Shelly's  case  applies  to  deed 537 

joint  tenancy  defined — at  common  law  words  of  negation 
were  necessary  to  avoid  creating  a  joint  tenancy — sur- 
vivorship is  chief  characteristic  of  joint  tenancy 542 

the  act  of  1821  practically  abolished  joint  tenancies  in 
Illinois,  except  as  to  lands  held  by  trustees  or  others 
in  autre  droit 542 

act  of  1827  modified  act  of  1821  and  permitted  creation  of 
joint  tenancies  by  use  of  express  words 542 

words  used  must  clearly  show  intention  to  create  a  joint 
tenancy  and  not  a  tenancy  in  common 543 

possession  of  grantee  is  notice  of  his  rights  though  deed 
is  not  recorded,  and  one  who  deals  with  the  grantor 
takes  subject  to  the  prior  grantee's  rights 598 

what  possession  by  grantee  is  notice 598 
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RECOGNIZANCES.— See  BAIL. 

RECORDING  LAWS.  page. 

when  rights  of  holder  of  unrecorded  deed  from  mortga- 
gor are  subject  to  the  lien  of  the  mortgage 434 

possession  of  grantee  is  notice  pf  his  rights  though  his 
deed  is  not  recorded,  and  one  who  deals  with  the  gran- 
tor takes  subject  to  the  prior  grantee's  rights 598 

REDEMPTION. 

when  a  party  is  not  entitled  to  complain  that  land  was 

sold  without  a  right  of  redemption 384 

verbal  agreement  to  extend  time  to  redeem  from  judicial 

sale  is  valid — when  equity  will  permit  redemption  from 

a  foreclosure  sale 556 

when  interest  should  not  be  decreed  against  a  defendant 

when  redemption  from  foreclosure  sale  is  decreed 556 

REGISTRATION.— See  ELECTIONS. 

REMAINDERS. 

when  remainder  created  by  deed  is  contingent 511 

under  the  rule  in  Shelly* s  case  there  is  no  contingent  re- 
mainder— ^when  estate  in  remainder  vests  at  once 537 

when  rule  in  Shelly* s  case  applies  to  deed — fact  that  life 
estate  is  in  one-half  the  property  and  remainder  is  in 
whole  tract  does  not  prevent  application  of  rule 537 

REMEDIES.— See  ACTIONS  AND  DEFENSES. 

REPRESENTATIONS.— See  FRAUD. 

RESCISSION. 

remedy  by  rescission  of  conveyance  for  mistake  must  be 
availed  of  in  apt  time  by  parties  to  conveyance 187 

RES  JUDICATA. 

when  decree  dismissing  bill  to  cancel  tax  deed  does  not 
bar  second  bill  between  same  parties 15 

a  decree  dismissing  a  bill  for  divorce  after  a  hearing  of 
complainant's  evidence  is  a  final  decree 279 

court  should  dismiss  bill  for  divorce  upon  learning  that  it 
has  been  dismissed  for  want  of  equity  by  another  judge, 
whether  the  prior  adjudication  is  pleaded  or  not 279 

judgments  of  Supreme  Court  against  agency  of  State  in 
control  of  park  are  binding  upon  successive  agencies  of 
State  having  control  of  such  park 497 
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reclaimed  land  in  Lake  Front  park  in  Chicago  is  subject 
to  terms  of  original  dedication  and  no  buildings  of  any 
kind  can  be  built  thereon 497 

Qne  not  a  party  to  a  condemnation  suit  is  not  bound  by 
the  judgment  nor  deprived  of  his  rights 622 

REVENUE.— See  TAXES. 

RIPARIAN  RIGHTS.— See  WATERS. 

ROADS  AND  BRIDGES.— See  HIGHWAYS. 

SALES.— See  JUDICIAL  SALES. 

contract  of  infant  is  voidable  by  him  though  he  is  eman- 
cipated or  in  business — right  of  infant  to  disaffirm  his 
contract  may  be  exercised  at  his  option 398 

voluntary  payments  made  by  an  infant  may  be  recovered 
by  him — rule  as  to  returning  consideration 398 

SCIRE  FACIAS. 

the  purpose  of  scire  facias  on  a  forfeited  recognizance — 
whether  cognizor  was  guilty  of  the  criminal  charge  can 
not  be  inquired  into  in  such  proceeding 600 

fact  that  statute  upon  which  criminal  charge  is  based  is 
unconstitutional  is  no  defense  to  a  scire  facias  proceed- 
ing upon  the  forfeited  recognizance 600 

when  appeal  in  scire  facias  proceeding  lies  to  Appellate 
Court — alleged  invalidity  of  the  act  on  which  criminal 
charge  is  based  gives  Supreme  Court  no  jurisdiction..  601 

SECRET  PARTNERS.— See  PARTNERSHIP. 

SEPARATE  MAINTENANCE. 

legality  of  marriage  in  foreign  State  is  adjudged  by  its 
laws  when  marriage  is  questioned  in  Illinois 92 

presumption  is  in  favor  of  validity  of  marriage  if  a  mar- 
riage ceremony  is  proven — effect  of  failure  of  minors 
to  obtain  consent  of  parents 92 

when  marriage  in  Indiana  is  not  void 92 

a  wife  residing  in  foreign  State  may  bring  suit  for  sepa- 
rate maintenance  in  the  county  in  Illinois  where  the 
husband  resides 92 

temporary  alimony  may  be  allowed  if  ceremony  is  admit- 
ted— matter  of  alimony  is  largely  within  the  discretion 
of  the  trial  court 92 

when  a  certificate  of  importance  is  not  necessary,  on  ap- 
peal, in  a  separate  maintenance  proceeding 93 
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SETTLEMENT  OF  ESTATES.— See  EXECUTORS. 
SHELLY'S  CASE.— See  REAL  PROPERTY. 

SPECIAL  ASSESSMENTS.  page. 

prior  to  the  passage  of  Local  Improvement  act  of  1907  a 
condemnation  judgment  was  conditional  upon  the  peti- 
tioner's acceptance  of  the  land 460 

the  extent  to  which  condemnation  judgment  against  land 
needed  for  local  improvement  is  conditional — section  32 
of  Local  Improvement  act  construed 460 

right  of  a  city  to  dismiss  condemnation  proceeding  after 
judgment  against  part  of  defendants 460 

SPECIFIC  PERFORMANCE. 

a  contract  to  convey  by  a  good  and  sufficient  warranty 
deed  requires  a  title  free  from  encumbrance 132 

when  appeal  from  decree  dismissing  bill  for  specific  per- 
formance should  be  taken  directly  to  Supreme  Court. .   132 

court  will  not  compel  a  vendee  to  accept  a  clouded  title — 
proof  that  vendor's  title  is  doubtful  is  a  good  defense 
to  his  bill  for  specific  performance 514 

sufficiency  of  abstract  of  title  is  to  be  determined  as  of 
time  abstract  was  to  be  furnished  and  deal  closed 514 

when  abstract  of  title  is  defective 515 

what  must  be  proved  where  agreement  to  convey  is  ver- 
bal— ^what  proof  is  not  sufficient  to  warrant  decree  of 
specific  performance  of  verbal  contract 551 

STATUTE  OF  FRAUDS. 

verbal  agreement  to  extend  time  to  redeem  from  judicial 
sale  is  valid  and  not  within  the  Statute  of  Frauds 556 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION, 
when  principle  of  contemporaneous  construction  of  stat- 
ute by  executive  officers  has  no  application 156 

the  whole  act  should  be  considered  when  construing  a  pro- 
vision of  a  statute 177 

STOCKHOLDERS.— See  CORPORATIONS. 

STOCK  TRANSACTIONS.— See  GAMBLING  CONTRACTS. 
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STREAMS.— Sec  WATERS.    • 

STREET  RAILWAYS.                                                            pacb. 
when  instructions  in  personal  injury  case  do  not  improp- 
erly limit  time  for  plaintiff *s  exercise  of  due  care  in 
driving  across  street  car  tracks 128 

STREETS  AND  ALLEYS.— Sec  HIGHWAYS. 

making  of  plat  is  a  mere  offer  to  dedicate — offered  dedi- 
cation may  be  withdrawn  before  acceptance  in  absence 
of  any  element  of  estoppel 268 

dedication,  though  by  formal  plat,  is  incomplete  until  ac- 
ceptance, and  a  conveyance  of  lots  before  acceptance 
carries  title  to  center  of  street 268 

owner  of  platted  tract  who  sells  lots  before  acceptance  of 
dedication  has  no  reversionary  interest  in  the  portions 
of  streets  upon  which  the  lots  abut 268 

SURVIVAL  OF  ACTIONS. 

administrator  of  person  dying  from  negligent  injury  may 
sue  the  administrator  or  executor  of  person  whose  neg- 
ligence caused  the  injury 34 

if  a  person  negligently  injured  dies  from  his  injuries  the 
only  action  which  can  be  maintained  is  that  given  by 
statute  for  the  benefit  of  widow  and  next  of  kin 34 

rule  where  person  injured  dies  from  some  other  cause..     34 

TAX  DEEDS. 

when  decree  dismissing  bill  to  cancel  tax  deed  docs  not 
bar  second  bill  between  same  parties 15 

possession  under  master's  deed  purporting  to  convey  title 
is  sufficient  to  enable  party  to  maintain  bill  to  cancel 
tax  deed  as  a  cloud  on  his  title 15 

a  person  in  possession  of  land  claiming  ownership  is  en- 
titled to  notice  before  tax  deed  is  issued 15 

when  a  defendant  should  not  be  required  to  pay  master's 
fees  when  his  deed  is  canceled 16 

TAXES.— See  SPECIAL  ASSESSMENTS. 

when  equity  has  jurisdiction  to  enjoin  collection  of  tax 
on  original  assessment  by  board  of  review — equity  has 
jurisdiction  if  tax  was  unauthorized  by  law 27 

amount  which  a  minor  must  contribute  towards  debts  of 
estate  should  not  be  assessed  as  his  personal  estate — 
how  such  amount  is  measured 27 
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when  a  judgment  in  favor  of  widow  against  estate  should 
not  be  assessed  as  her  personal  asset 27 

tax-payer  is  entitled  to  have  assessment  made  by  board  of 
assessors  reviewed  by  board  of  review  though  he  failed 
to  file  any  schedule 415 

jurisdiction  of  board  of  review  over  assessment  made  by 
board  of  assessors  is  revisory,  but  it  cannot  remit  the 
penalty  fixed  by  assessors  for  failure  to  file  schedule..  415 

rule  where  board  of  review  changes  an  assessment  made 
by  the  board  of  assessors  which  carries  a  fifty  per  cent 
penalty  for  failure  to  file  a  schedule 415 

section  2  of  the  Inheritance  Tax  law  does  not  exempt  re- 
mainders after  life  estates  but  only  certain  specified 
life  estates 571 

what  is  the  "beneficial  interest"  of  a  child  in  real  estate 
under  section  i  of  Inheritance  Tax  law -571 

person  should  be  taxed,  under  Inheritance  Tax  law,  only 
on  the  beneficial  interest  he  receives 571 

TENDER. 

when  defendant  should  not  be  required  to  pay  master's 
fees  when  his  tax  deed  is  canceled 16 
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